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PREFACE  TO  VOLUME  XLVI. 


In  this  volume  we  have  samples  of  Mr.  Charles  Purton 
Cooper's  learned  and  somewhat  erratic  reports,  which  are 
sometimes  useful  to  supplement  and  correct  earlier  as  well 
as  contemporary  publications.  Decisions  given  by  Sir  E. 
Sugden,  afterwards  Lord  St.  Leonards,  as  Lord  Chancellor 
of  Ireland,  are  not  strictly  binding  on  English  Courts,  but 
they  have  practically  been  treated  by  English  equity  judges 
and  counsel  as  if  they  were.  There  could,  therefore,  be 
no  question  about  including  them  in  the  Bevised  Eeports. 
James  v.  Griffin^  p.  243,  is  a  leading  case  on  stoppage 
in  transitu.  In  Lffde  v.  Barnard^  p.  269,  the  Court  of 
Exchequer  discussed  the  strange  lacuna  in  the  engross- 
ment of  Lord  Tenterden's  Act  which  left  the  preposition 
"upon"  with  no  noun  governed  by  it.  The  suggestion 
that  the  omitted  word  was  "  credit ''  may  be  ranked  in  the 
most  probable  class  of  conjectural  emendations. 

Doe  d.  Earl  of  Falmouth  v.  Alderson^  p.  303,  decides  the 
carious  little  point  that  the  interest  known  as  a  tin-bound 
in  the  Stannaries  confers  no  possession  of  the  surface  for 
which  ejectment  will  lie.  Welh  v.  Ody^  p,  358,  contains 
profitable  observations  on  the  relation  of  nuisance  to  tres- 
pass. In  Button  v.  Warren^  at  p.  377,  Parke,  B.  comments 
on  the  principle  of  the  cases  on  terms  imported  into  con- 
tracts of  tenancy  by  local  usage.  Doe  d.  George  Gord  v. 
NeedSy  p.  521,  is  a  leading  case  on  the  admission  of  parol 
evidence  to  explain  ambiguous  words  in  a  will.     FUmyng 
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V.  Hector^  p.  553,  deciding  that  the  members  of  an  ordinary 
club  are  not  liable  either  as  partners  or  otherwise  as  prin- 
cipals for  debts  incurred  by  the  committee,  is  a  sort  of 
charter  of  clubland.  Wallis  v.  Day^  p.  602,  an  important 
case  on  contracts  in  restraint  of  trade,  decides  that  the 
Common  Law  does  not  disallow  a  covenant  to  serve  for 
life.  The  Code  Napoleon  (art.  1780)  takes  the  contrary 
view.  La.  J(me8  v.  Williams^  p.  611,  the  observations  of 
Parke,  B.,  at  p.  616,  on  proof  of  possession  of  a  close  as  a 
whole  by  showing  acts  of  ownership  on  various  parts,  are 
of  great  importance.  Langridge  v.  Levy^  p.  689,  is  a  case 
to  be  mastered  by  every  one  who  wishes  to  understand  the 
co-existence  of  independent  causes  of  action  in  contract 
and  in  tort,  not  necessarily  between  the  same  persons, 
arising  out  of  the  same  facts. 

Nepean  v.  Doe^  p.  789,  is  the  principal  authority  on  the 
question  of  "  presumption  of  death,"  not  very  frequent  in 
practice,  but  troublesome  when  it  arises.  It  is  in  Smith's 
Leading  Cases.  The  other  point  is  now  chiefly  of  historical 
interest;  but  the  old  doctrine  of  non-adverse  possession 
was  not  absurd  in  its  original  form. 
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BEFORE   THE  JUDICIAL  COMMITTEE 
OF   THE  PRIVY  COUNCIL. 


On   APPBAIi    FBOH   THB    SuPBBMB    GOUKT   OF   BeRBICE  (l). 

WILLIAM  CHRISTIAN  RETEMEYER  v.  JAN  is-". 

FREDERICK  OBERMULLER  (2).  ^"j/' 

(2  Moore,  P.  C.  93—125.)  Feb,  6,  8. 

The  terms  of  the  11th  rule,  sea  25,  of  the  Orders  in  Council  of  ^oiil 

20ih  June,  1831,  for  allowing  appeals  from  British  Guiana,  Trinidad,  Bbougham. 
and  St.  Lucia,  if  the  security  given  is  completed  within  three  months  [  93  ] 
from  the  date  of  the  petition  for  leave  to  appeal,  are  prohibitory  on  the 
Court,  and  cannot  be  waived  by  the  consent  or  subsequent  appearance 
of  the  respondent  to  the  appeal.  Their  Lordships,  under  the  circum- 
stances, however,  upon  a  petition  for  leave  to  appeal,  notwithstanding 
the  default,  being  presented,  advised  the  allowance  of  the  appeal. 

Thib  was  an  appeal  from  a  sentence  of  the  Supreme  Court 
of  Berbice,  pronounced  on  the  7th  of  April,  1884,  in  the  matter 
of  an  assessment  of  the  amount  *of  two  previous  sentences  of  [  *94  ] 
the  same  Court,  dated  80th  October,  1826,  and  Ist  August, 
18S0»  npon  demands  in  convention  and  re-convention,  in  a  suit 
between  the  appellant  and  respondent,  condemning  the  respon- 
dent to  pay  certain  sums  therein  mentioned,  with  interest  and 

(1)  Present :  Lord  Brougham,  Mr.      Bankruptcy. 
Baron  Parke,  Mr.  Justice  Boeanquet,         (2)  Sauvageau  v.   Oauthier  (1874) 
and  the  Chief  Judge  of  the  Court  of     L.  B.  5  P.  C.  494, 499, 30  L.  T.  510. 
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RBTBMBYBa   costs,  but  rejecting  a  further  claim  and  demand  of  the  appellant 
obkb-       in  the  matter  of  assessment. 

MULLEB.  Qj^  ^jrjQ  mjrj  ^prii  following,  the  appellant  presented  a  petition 
to  the  Supreme  Court  for  leave  to  appeal,  which,  according  to 
the  practice  of  the  Court,  was  referred  to  the  respondent 
for  his  assent,  who  submitted  that  the  appellant  was  entitled 
to  his  appeal  on  giving  the  security  required  by  the  appeal 
regulations. 

No  security  was  given  by  the  appellant  until  the  11th  day 
of  August  following,  more  than  three  months  after  the  date  of 
the  petition  for  leave  to  appeal. 

By  an  Order  in  Council  of  the  20th  June,  1881,  it  was  ordered, 
among  other  things,  that  appeals  from  the  colony  of  Berbice 
were  to  be  made  subject  to  the  rules  and  limitations  therein 
mentioned,  and  after  providing  that  the  appellant  should,  within 
fourteen  days  next  after  the  sentence  should  have  been  pro- 
nounced, apply  to  the  Court,  by  petition,  for  leave  to  appeal 
therefrom  to  his  Majesty,  his  heirs,  and  successors,  in  Council, 
and  providing  that  security  should  be  given  by  the  appellant 
for  the  prosecution  of  the  appeal,  and  for  payment  of  all  such 
costs  as  might  be  awarded  by  his  Majesty,  his  heirs,  and  suc- 
cessors, to  the  respondent,  and  that  the  Court  from  which  any 
such  appeal  should  be  brought,  should,  subject  to  the  condi- 
tions thereinafter  mentioned,  determine  the  nature,  amount, 
and  sufficiency  of  the  several  securities  to  be  taken,  and  pro- 
[  *95  ]  viding  that  the  security  to  be  *given  by  the  appellant  should 
in  no  case  exceed  the  sum  of  8002.  sterling,  and  should  be  given 
in  the  manner  therein  mentioned,  it  was  provided  by  the 
eleventh  of  such  rules,  sec.  25,  that  ^'If  the  security  to  be 
given  by  the  party  or  parties  appellant  for  the  prosecution  of 
the  appeal  and  for  the  payment  of  such  costs  as  may  be 
awarded,  shall  in  manner  aforesaid,  be  completed  within  three 
months  from  the  date  of  the  petition  for  leave  to  appeal,  then, 
and  not  otherwise,  the  Court  from  which  such  appeal  is  brought 
shall  make  an  order,  allowing  such  appeal,  and  the  party  or 
parties  appellant  shall  be  at  liberty  to  prefer  and  prosecute  his, 
her,  or  their  appeal  to  his  Majesty,  his  heirs  and  successors, 
in  his  or  their  Priv^  Council,  in  such  njanner  8^nd  under  such 
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rules  &8  are  observed  in  appeals  made  to  his  Majesty  in  Council 
from  his  plantations  or  colonies.'* 

The  respondent  objected  to  the  admission  of  the  appeal  in 
the  Court  below,  on  the  ground  of  the  irregularity  in  not  com- 
pleting tbe  security  within  the  time  prescribed,  but,  notwith- 
standing, the  Court  below  permitted  the  appeal  to  proceed,  and 
the  appellant  subsequently  proceeded  to  execute  his  part  of  the 
sentence  against  the  respondent. 

Ko  appeal  was  asserted  by  the  respondent  against  the  permis- 
uon  tbus  given  for  the  appellant  to  proceed,  notwithstanding 
hifi  default,  or  against  the  execution  of  the  sentence  by  the 
respondent ;  and  the  appellant  having  lodged  his  appeal  in  the 
Privy  Council,  and  obtained  the  usual  order,  the  respondent 
appeared,  and  brought  in  his  printed  case.  The  cause  being 
ripe  for  hearing,  and  about  to  come  on,  the  respondent 
presented  a  petition,  setting  forth  the  circumstances  *above 
mentioned,  and  praying  that  the  appeal  might  be  dismissed. 

Dr.  Lushington  and  Mr.  Seton  moved,  on  the  part  of  the 
respondent,  to 

Dismiss  the  appeal,  and  insisted  that  the  11th  rule,  sec.  25, 
of  the  Orders  in  Council  of  20th  June,  1881,  respecting  the 
time  limited  for  giving  security  for  the  prosecution  of  the  appeal, 
was  imperative,  and  that  the  Court  below  had  no  power  to 
extend  the  time,  on  the  expectation  that  security  might  be 
given.     *     ♦     * 

Mr.  Burge,  Q.  C,  and  Mr.  J.  Parker,  on  the  part  of  the 
appellant : 

Belied  on  an  affidavit  of  merits,  made  by  the  attorney  in  the 
cause,  in  the  Court  below,  which  the  Judicial  Committee  inti- 
mated might  afford  ground  for  a  petition  for  leave  to  appeal, 
notwithstanding  the  appellant's  default ;  but  could  not  be  used 
to  oppose  the  respondent's  application  to  dismiss  the  appeal  for 
non-compliance  with  the  Orders  in  Council. 

They  relied  also  on  the  respondent  having  appeared  to  the 
appeal,  and  submitted  to  the  service  of  the  usual  orders  to 
print  and  bring   in  his  case,   and   insisted   that   not    having 

1—2 
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Ober- 
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[97] 
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Uetsmkyeb   presented  a  petition  to  diBiniss  the  appeal,  the  same  being  ready 

Obbr.        for  hearing,  and  actually  entered  in   the  paper,  he  muet  be 

MULLKB.      taken   to  have  waived  the  security  for  costs,  and  that  it  was 

too  late  to  come  now,  by  petition,  to  dismiss,  on  the  ground  of 

the  appellant's  laches  in  the  Court  below.     *    *     * 

[  98  ]        Lord  Brougham  : 

Their  Lordships  are  of  opinion  that  the  prayer  of  this  peti- 
tion must  be  granted,  but  under  the  circumstances  they  will 
advise  the  appeal  to  be  restored,  upon  a  petition  being  pre- 
sented for  that  purpose  by  the  appellant.  The  terms  of  the 
Order  of  Council  are  prohibitory,  and  leave  no  discretion  in 
the  Court,  which  is  not  to  admit  the  appeal  unless  the  security 
shall  have  been  completed  within  three  months  from  the  date 
of  the  petition.  It  appears  that  the  security  in  this  cause 
was  not  given  until  four  months  after  leave  to  appeal  had 
been  obtained,  but  no  petition  was  presented  by  the  respondent 
to  dismiss  the  appeal,  nor  was  any  appeal  noted  against  the 
appellant  proceeding  to  execute  his  part  of  the  sentence,  though 
it  is  stated  that  that  proceeding  was  objected  to  by  the  respon- 
dent. The  respondent  has,  however,  appeared  to  the  appeal 
here,  and  lodged  his  case :  it  is  clear,  therefore,  that  the 
appellant  must  have  been  led  to  suppose  that  any  objection 
on  the  score  of  irregularity  was  waived ;  and  though  their 
Lordships  are  of  opinion  that  the  order  made  by  the  Court 
below,  allowing  the  appeal,  was,  for  want  of  the  security  being 
completed,  irregular,  and  could  not  be  cured  by  any  waiver 
or  implied  consent  on  the  part  of  the  respondent,  yet  they 
think  it  would  be  a  fit  case  to  recommend  the  allowance  of  the 
appeal,  upon  a  petition  presented  for  that  purpose :  the  result 
will  be,  that  the  case  must  stand  over  for  such  application. 


[The  further  report  on  the  merits,  and  the  corresponding  part 
of  the  head-note,  are  omitted  as  of  no  general  interest. — F.  P.] 
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On  Appeal  fbom  the  Pbebogatiye  Court  of  Canterbury  (i). 

MAEY  HELEN  CASTLE  and  LOUISA  ARABELLA  ^^^^^ 
HARTLEY  v.  The  Rev.  HENRY  TORRE  and  w/*^' 
Others  (2).  bobanqukt, 

(2  Moore,  P.  C.  133—176;  affirming  1  Curt.  303.)  r  ^^  , 

A  holograph  paper,  written  in  abbreviated  words,  and  initial  letters 
as  to  names,  dated,  and  commencing  **  Head  of  instructions  to  my 
solicitor  J.  Lee,  to  add  to  my  will  the  codicil  following,"  but  conq^uding 
with  the  declaration,  **  this  is  my  last  will  and  testament,*'  signed,  and 
^ .  endorsed  ' '  Mem"^  to  J.  Lee.  Will, "  though  dated  more  thim  four  months 
preTious  to  the  decease  of  the  testator,  who  met  with  a  sudden  and 
violent  death,  admitted  to  probate :  the  Judicial  Committee  being  of 
opinion  that,  although  the  paper  per  se  did  not  amount  to  a  codicil,  the 
effect  of  the  evidence  was  to  show  that,  considered  as  instructions,  it  was 
fixed  and  final,  and  contained  the  settled  intentions  of  the  deceased  up 
to  the  last  moments  of  his  life,  which  were  only  prevented  from  being 
formally  carried  into  execution  by  his  sudden  death. 

Evidence  to  rebut  the  presumption  of  abandonment  arising  from  the 
lapse  of  time  from  the  making  of  the  instrument  to  the  death  of  the  party 
making  it,  may  be  collected  from  express  declarations  of  the  testator,  as 
well  as  the  general  circumstances  of  the  case,  and  the  degree  of  evidence 
requisite  wiU  be  proportioned  to  the  deficiency  of  internal  evidence  afforded 
by  the  perusal  of  the  document  itself. 

This  was  a  cause  respecting  a  testamentary  paper,  pro- 
pounded as  a  second  codicil  to  the  last  will  and  testament 
of  the  Right  Hon.  and  Rev.  John  Earl  of  Scarborough,  the 
party  deceased. 

The  paper,  which  was  holograph,  bore  date  the  11th  October, 
1884,  and  purported  to  be  heads  of  instructions  to  John  Lee, 
his  Lordship  8  solicitor,  to  add  to  ^his  will  a  codicil ;  it  was  [  *i^4  J 
signed  by  Lord  Scarborough  as  his  last  will  and  testament; 
and  endorsed.  Memorandum  to  J.  Lee,  will ;  and  the  date 
repeated  on  the  endorsement.  His  Lordship  died  suddenly,  on 
the  24th  of  February,  1835,  in  consequence  of  a  fall  from  his 
horse  while  hunting  on  that  day,  and  was  totally  deprived  of 
his  senses  from  the  moment  of  the  accident. 

The  deceased  died  possessed  of  very  large  real  and  personal 
estate,  his  personal  estate  exceeding  300,000^ 

(1)  Present :  Jjord  Brougham,  Mr.      John  NichoU. 
Justice  Boeanquet,  the  Chief  Judge  (2)  Whyte  v.  FoUok  (1882)  7  App. 

of  the  Court  of  Bankruptcy,  and  Sir      Cas.  400,  410,  421 ;  47  L.  T.  356. 
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cabtle  He  left  a  widow,  Anna  Maria  Countess  of  Scarborough,  the 

ToRBE.  present  Peer,  his  only  son,  and  three  daughters,  Lady  Anna 
Maria  Lumley,  spinster,  Lady  Louisa  Francis  Cator,  the  wife 
of  the  Rev.  Thomas  Gator,  and  Lady  Harriet  Barbara  Manners 
Sutton,  widow  of  the  Bev.  Frederick  Manners  Sutton,  surviving. 
On  the  18th  of  May  following,  a  probate  of  the  last  will  and 
testament  and  codicil  of  the  testator,  executed  by  him  in  dupli- 
cate, in  the  presence  of  attesting  witnesses,  and  bearing  date 
respectively  the  IBth  of  October,  1826,  and  the  8th  of  Novem- 
ber, 1882,  was  granted  by  the  Prerogative  Court  of  Canterbury 
to  the  Rev.  Henry  Torre,  William  Wollaston  Pym,  and  Henry 
Gordon,  clerks,  the  respondents,  and  three  of  the  executors 
named  in  the  will ;  and  on  the  80th  day  of  the  same  month 
a  probate  of  the  duplicate  of  the  same  will  and  codicU,  was 
granted  by  the  Prerogative  Court  of  York  to  the  same  three 
executors. 

On  the  8rd  of  July  following,  a  second  codicil,  in  the  hand- 
writing of  the  Earl  of  Scarborough,  bearing  date  the  11th  of 
October,  1884,  (being  the  paper  in  dispute,)  was  found  in  the 
frame  of  the  bedstead  upon  which  the  deceased  slept.  This 
paper  was  propounded  by  the  respondent,  the  Rev.  Henry 
[  •iSo  ]  Torre,  to  whom  *probate  was  granted  of  it,  as  the  second 
codicil  of  the  testator,  by  the  Prerogative  Court  of  York,  on 
the  9th  of  the  same  month ;  but  a  caveat  having  been  entered 
against  probate  being  granted  in  the  Prerogative  Court  of 
Canterbury,  by  the  appellants,  who  were  two  of  the  residuary 
legatees  under  the  will  and  first  codicil,  a  suit  was  instituted 
by  the  executors,  to  obtain  the  opinion  of  the  Court  on  the 
validity  of  this  paper. 

By  the  wUl  dated  the  18th  of  October,  1826,  which  was  duly 
executed,  the  testator  bequeathed  to  his  wife,  Anna  Maria, 
(afterwards  Countess  of  Scarborough),  otherwise  provided  for  by 
a  jointure  charged  on  the  Savile  estate,  1,OOOZ.,  her  jewels,  and 
paraphernalia,  and  all  his  cash,  bank-notes,  and  bills  of  exchange, 
which  might  be  found  in  his  houses  at  Rufford  and  Edwinstow, 
and  plate,  furniture,  books,  wine,  &c.,  to  the  amount  of  5002. 
in  value,  absolutely  ;  and  the  residue  of  his  plate,  furniture,  &c., 
in  the  aforesaid  houses,  for  the  use  and  benefit  of  his  wife  and 
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his  daughter  Anna  Maria.  To  his  trustees  and  executors  100/.  Castle 
each,  and  a  ring.  To  his  daughter  Anna  Maria  Lumley,  and  torre. 
his  daughter  Louisa  Prances  Cator,  10,000i.  each;  the  latter 
legacy  to  be  settled  upon  Mrs.  Cator,  for  her  separate  use,  and  upon 
certain  trusts.  To  his  brothers,  the  Honourable  Savile  Lumley 
and  Sir  William  Lumley,  and  his  niece  Lady  Sophia  Lumley, 
lOyOOOL  each.  To  his  three  nieces,  Barbara,  Louisa,  Georgiana, 
daughters  of  his  late  sister  Lady  Louisa  Hartley,  10,000/.  each, 
to  be  equally  divided  between  them  and  their  issue,  with  benefit 
of  survivorship.  To  such  of  his  servants  as  he  might  name  in  a 
list  of  his  own  handwriting,  one  year's  wages  over  the  wages  he 
might  owe  them. 

The  residue  of  his  personal  estate,  and  of  certain  real  estates  [  i^o  ] 
which  the  testator  directed  to  be  sold  by  his  trustees  and 
executors,  and  the  proceeds  to  be  invested  for  the  payment  of 
the  aforesaid  legacies,  he  bequeathed  and  devised  in  thirds  as 
follows:  one-third  part  to  his  sister  Lady  Sophia  Lumley,  if 
living ;  but  if  dead,  between  his  brothers,  the  Honourable  Savile 
Henry  Lumley  and  Sir  William  Lumley,  and  the  survivor  if 
living ;  but  if  dead,  to  be  divided  amongst  the  daughters  of  his 
late  sister  Lady  Louisa  Hartley.  One-third  part  between  the 
daughters  of  his  late  sister  Lady  Louisa  Hartley ;  and  the 
remaining  one-third  part  to  Mary  Gordon,  the  niece  of  his  wife 
(now  the  wife  of  Michael  Hinton  Castle,  Esq.,  one  of  the 
appellants) ;  and  the  testator  appointed  the  Bev.  Henry  Torre, 
Francis  Swan  the  younger,  William  WoUaston  Pym,  and  Henry 
Gordon,  clerks,  his  executors. 

By  the  codicU,  dated  the  8th  of  November,  1832,  the  testator 
confirmed  his  will,  and  in  addition  to  the  bequests  he  had  made 
in  it  to  his  wife,  bequeathed  to  trustees  5,000/.,  to  be  paid  to 
them  by  his  executors,  out  of  the  residue  of  his  personal  estate, 
and  the  proceeds  of  such  part  of  his  real  estate  as  by  his  will 
was  directed  to  be  sold,  and  converted  into  money,  after  payment 
of  the  specific  legacies  given  by  his  will,  in  trust,  to  lay  out  the 
said  5,000/.  in  purchase  of  a  freehold  mansion  as  a  residence  for 
hifl  wife,  and  to  convey  the  same  to  her  absolutely :  and  after 
expressing  doubts  whether  he  had  expressed  himself  clearly  with 
regard  to  the  disposal  of  the  legacy  of  10,000/.,  bequeathed  by 
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Castle       his  will  to  his  three  nieces,  Barbara,  Louisa,  and  Oeorgiana, 

To^uE.       daughters  of  his  late  sister,  Lady  Louisa  Hartley,  in  case  of 

the  death  of  either  of  them  in  his  lifetime  without  issue,  he 

[  *137  ]      declared  '''his  intention  to  be,  that  in  that  event  the  legacy  should 

be  paid  to  the  survivors  or  survivor  of  his  nieces.    This  codicil 

was  also  duly  executed  in  the  presence  of  three  attested  witnesses. 

The  paper  propounded  as  the  second  codicil  was  as  follows  : 

"Edw\OctM1^34.— 
"  H-*  of  Insf.  to  my  solor'.  J.  Lee  to  add  to  my  Will 
"  the  Codicil  follow*.— 

"  In  addr.  (i)  to  my  formT.  beq**,  I  leave  JB. 

"  To  my  Dear  Wife  L'.  S. 80,000 

"  or  Lit*^  thereon,  at  6  per  Cent,  out  of  my  diflE^. 
"  Investm**.— &  at  her  Dec*.  50,000  of  that  sum  to 
"  go  to  my  Dau',  L.  P.  C.  &  Child",  for  th'.  sole  use 

"  &  benf ,  &c.  &c. 

"  The  rem*.  80,000,  &c.   &c. 


" Also  to  L'.  S.  the  Char^  open  Car«.  &  Pon'  ; 

**  all  my  Books,  Plate  &  fur.  &c.  &c.  as  then  fo**. 
"  sh^  she  prefer  liv«.  at  Edw". 


— To  my  Dau'.  A.  M.  L.,  &  L.  F.  C.  each 
20^000 40,000 

—  Ir.  jy.  H.  B.  M.  S.  &c.  &c. 10,000 

—    M*.    est-*.    <fe    val^    t.    W.    W. 


(2)  "AMour*.  Ring. 

•*  Pym.  Sen',  a 1,000 

" Wor'.  g*.  fr^.  &  Neigh'.  Rog'.  Pock".—        1,000 

" var-  Stew*",  Bai*  &    Serv*-.    (incd«. 

[  138  ]  "  Newb**.) ;  accd«.  to  th'.  respt^'.  mer*-.  as  L^  S. 

'*  shall  dirS  (exc".  R.  P.) 500 

'*  Then  and  after  all  my  other  Legac",  Just  Debts  &  Law 

**  exp',  depd*.  on  the  vex'.  *&  unj*.  (F.  L.)  suits  are  disc****. — 

" The  resid*.  of  my  Prop',  to  be  divd**.  in  three  eq\  p**.  viz. 

" To  my  D'.  L.  F.  C.  &  Chil**.  for  th'.  sole  use  &  ben^.  one 

"part. 

'' D'.  H.  B.  M.  S  &  her  young',  child-,  one  part.  & 

(1)  The    words    in    italics   were  (2)  Interlined. 

undei*8Coi-ed  iu  the  original. 
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"  one   p'.  between  my  Bro".  S.  H.  L.  &  Sir  W.  L'.  for  th'.  j*.       Castlk 
'*  lives. —  ToBRB. 

" Then  and  after  th'.  Dec',  to  be  div**.  bet"  the  I''  &  2^  p*-. 

"  viz.  my  Daugh^  L.  F.  C.  &c.  &c.,  &  my  D'.  H.  S.  &  her  yog'. 

"  Children. 

" The  same  Exors.  &  Trustees,  &c.  &c. 

" To  M^  &  M"^  Gor".  150  a  year  for  th'.  lives. 

"  This  is  my  last  Will  &  Testament 
"  Scarln'ough. 
Folded  up  and  endorsed. 

"  Mem",  to  J.  Lee 

"  Will 

"OctMl  I  84." 

The  executors  having  exhibited  these  various  testamentary 
papers,  brought  in  their  allegation,  consisting  of  eighteen 
articles,  wherein,  after  pleading  the  circumstances  attending  the 
death  of  the  deceased,  *and  the  making  and  execution  of  the  [  *^^^  ] 
will  and  codicil  admitted  to  proof,  they  set  forth  the  nature  and 
particulars  of  the  deceased's  estates  derived  from  his  maternal 
uncle.  Sir  George  Savile,  and  the  settlement  thereof  previous  to 
his  accession  to  the  earldom,  and  the  Scarborough  estates  in 
1832  ;  by  which  it  appeared  that  the  Savile  estates  were  subject 
to  two  annuities  of  1,200^.,  charged  as  jointure  in  favour  of  his 
wife,  and  to  three  sums  of  10,0002.,  in  favour  of  each  of  his 
younger  children;  but  that  in  consequence  of  his  nephew, 
Frederick  Lumley,  having,  in  1888,  brought  ejectments  to 
recover  possession  of  the  whole  of  these  estates,  and  obtained 
judgments  thereon,  upon  which  writs  of  error  were  then 
pending  (1),  the  second  annuity  of  1,200Z.,  and  the  entire  sum 
of  8O,0O0Z.  would  be  lost  if  his  nephew  should  succeed  in  such 
suits  ;  they  then  pleaded  various  acts  and  circumstances  indica- 
tive of  the  deceased*s  intention  to  make  further  provision  for 
his  family,  both  in  consequence  of  his  accession  to  the  title 
as  well  as  their  possible  loss  by  the  pending  suits;  and  after 
setting  forth  the  peculiarities  in  the  habits  of  the  deceased, 
and  alleging  several  declarations  respecting  his  having  made 

(1)  42  R.  R.  293,  306  (3  A.  &  E.  2,  897). 
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Gabtlb  some  testamentary  provision  in  accordance  with  such  intention, 
ToBHE.  And  parol  declarations  in  allusion  to  the  paper  in  question,  (which 
were  subsequently  deposed  to  by  the  witnesses  examined,)  they 
set  forth  the  full  particulars  respecting  the  finding  of  the  paper, 
and  produced  a  model  of  the  bedstead,  under  the  ledge  or  bar  of 
which  it  was  found  secreted. 

The  admission  of  this  allegation  having  been  opposed,  the 
[  *140  ]  executors  were  assigned  to  bring  in  a  further  affidavit  *as  to 
scripts.  They  accordingly  brought  in  additional  articles,  and 
with  the  affidavit  as  to  scripts,  annexed  two  former  wills  dated 
27th  of  July,  1791,  and  15th  of  July,  1808 ;  instructions  for  a 
codicil  dated  29th  of  December,  1814,  executed  by  the  deceased, 
to  operate  as  a  codicil  to  the  will  of  July,  1808,  and  endorsed 
'  "  29  Dec'.  Inst*-,  for  Tru-.  1814 ;  "  a  codicil  to  the  will  of  July, 
1805,  dated  7th  of  April,  1815 ;  two  drafts  of  codicils  unexecuted, 
the  latter  of  which  was  settled  by  counsel ;  the  draft  of  the  will 
of  the  13th  of  October,  1826,  which  was  executed  by  the  deceased 
on  the  20th  of  September,  1826,  and  on  which  was  the  following 
memorandum  :  **  20  Sep.  1826."  "  This  Will,  as  altered  in  the 
handwriting  of  Mr.  John  Lee,  is  to  be  considered  and  taken 
as  my  last  Will  and  Testament,  in  case  of  my  death  before  the 
same  is  engrossed  and  finally  executed  by  me. 

"  Witnesses,  **  John  Lumlby  Savile.'* 

"  John  Leb." 
"Ben.  Morton." 

Instructions  for  a  codicil  dated  28th  of  September,  1832,  and 
a  draft  codicil  dated  8th  of  November,  1882. 

The  Judge  having  admitted  the  allegation  and  additional 
articles,  and  the  appellants  having  brought  in  their  answers, 
eleven  witnesses  were  examined  in  support  thereof. 

These  witnesses  included  William  Newbart,  the  confidential 
tenant  of  the  deceased ;  Elizabeth  Woodhead,  assistant  to  the 
housemaid,  by  whom  the  paper  in  question  was  found ;  Sarah 
Smith,  the  housemaid,  who  gave  it  to  Thomas  Badford,  the 
butler,  by  whom  it  was  delivered  to  Lady  Scarborough ;  Mary 
Pocklington,  the  wife  of  the  Bev.  Boger  Pocklington ;  the  Bev. 
[  *i4i  ]  ^Thomas  Manners  Sutton ;  and  the  Honourable  Sir  William 
Lumley,  Bart. :    the  particular  expressions  and   the  material 
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parts  of  whose  evidence  are  set  out  and  commented  upon  in  the      Gabtlb 
judgment  on  appeal.  Tobbb. 

The  cause  came  on  for  hearing  before  Sir  Herbert  Jenner,  the 
Judge  of  the  Prerogative  Court,  on  the  21st  and  22nd  of  July, 
1886 ;  and  on  the  28th  of  the  same  month  that  learned  Judge 
pronounced  for  the  force  and  validity  of  the  second  codicil,  and 
decreed  the  probate  thereof,  directing  the  expenses  on  both  sides 
to  be  paid  out  of  the  deceased's  estate  (i). 

From  this  sentence  the  appellants  presented  separate  appeals 
to  his  Majesty  in  Council,  which  having  been  consolidated,  now 
came  on  for  hearing  before  the  Judicial  Committee. 

Mr.  Tinney^  Q.  C,  and  Dr.  Lushington^  for  the  appellant, 
Mrs.  Castle. 

Sir  Frederick  Pollock,   Q.  C,    and   Dr.  Haggard^  for  the 
appellant.  Miss  Hartley. 

The  Queen's  Advocate  {Sir  John  Dodson),  and  Sir  William 
Follett,  for  the  respondents. 


BOSANQUBT,  J. :  1888. 

This  is  a  consolidated  appeal,  brought  by  two  of  the  residuary         .J^' 
legatees  named  in  the  will  of  the  late  Lord  Scarborough,  against       C  ^^8  ] 
a  sentence  of  the  Prerogative  Court  of  Canterbury,  of  which 
probate  was  granted  of  a  paper  propounded  as  a  second  codicil, 
by  the  executor  named  in  such  will. 

Lord  Scarborough  died  suddenly  at  the  age  of  seventy-four,  in 
consequence  of  a  fall  from  his  horse  when  hunting,  on  the  24th 
February,  1885,  leaving  the  several  surviving  persons  following, 
who  claim  interests  in  the  will  and  first  codicil,  and  in  the  paper 
propounded,  viz. : 

The  Countess  of  Scarborough,  his  wife  ;  three  daughters, 
♦Lady  Anna  Maria  Lumley,  unmarried.  Lady  Louisa  Frances  f  '^9  ] 
Cator,  married  to  the  Bev.  Thomas  Cator,  and  Lady  Harriet 
Barbara  Manners  Sutton,  widow  of  the  Bev.  Frederick  Manners 
Sutton,  both  of  which  last-mentioned  daughters  have  children ; 
two  brothers,  Savile  Henry  Lumley  and  Sir  William  Lumley ; 
(1)  Judgment  reported,  1  Curteb,  303. 
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Castle  a  sister,  Lady  Anna  Maria  Lamley,  unmarried;  three  nieces, 
ToBBE.  daughters  of  his  late  sister,  Lady  Louisa  Hartley;  three 
daughters  of  his  late  sister-in-law,  Eleanor  Lady  Milbanke; 
and  a  niece  of  his  wife,  Lady  Scarborough,  formerly  named 
Mary  Gordon,  now  Mrs.  Castle,  one  of  the  appellants.  The 
other  appellant,  Miss  Louisa  Arabella  Hartley,  is  one  of  the 
three  daughters  of  the  late  Lady  Louisa  Hartley. 

The  respondents  are  the  executors  named  in  the  will. 

The  will,  dated  18th  October,  1826,  and  the  first  codicil,  dated 
the  8th  November,  1882,  were  proved  in  the  Prerogative  Court 
of  Canterbury,  on  the  18th  May,  1885  ;  at  which  time  the  paper 
propounded  as  a  second  codicil  bad  not  been  found.  That  paper 
having  been  found  under  the  circumstances  hereafter  mentioned, 
on  the  8rd  of  July  following,  probate  of  it  was  granted  by  the 
Prerogative  Court  of  York  on  the  9th  of  that  month  to  the  Rev. 
Henry  Torre,  one  of  the  executors,  on  proof  of  handwriting 
only,  without  previous  communication  of  its  existence  to  the 
residuary  legatees  of  the  will. 

But  a  communication  having  been  made  to  the  solicitor  of  Mr. 
and  Mrs.  Castle,  caveats  against  granting  probate  of  it  in  the 
Prerogative  Court  of  Canterbury  were  entered,  and  proceedings 
were  regularly  had  to  bring  the  case  before  the  Court  for  hearing 
and  decision. 
[  150  ]  The  executors  prayed  probate ;  and  on  the  28th  of  July,  1886, 

the  Judge  of  that  Court  pronounced  sentence,  granting  probate ; 
against  which  sentence  the  two  appeals  now  consolidated  were 
brought. 

The  residuary  legatees  in  the  will  are,  as  to  one-third,  Lady 
Sophia,  the  married  sister,  but  in  case  of  lapse  by  her  death 
before  the  testator,  then  his  two  brothers ;  and  in  case  of  lapse 
by  their  deaths  before  the  testator,  then  the  three  daughters  of 
the  testator's  late  sister.  Lady  Louisa  Hartley :  as  to  one  other 
third,  the  same  three  ladies,  the  testator's  nieces ;  and  as  to  the 
remaining  third,  Mary  Gordon,  his  wife's  niece. 

The  residuary  legatees  in  the  paper  propounded  are,  as  to  one- 
third,  his  married  daughter.  Lady  Louisa  F.  Cator,  and  her 
children  ;  as  to  another  third,  his  other  married  daughter. 
Lady  Harriet  B.  Manners  Sutton,  and  her  younger  children; 
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and  as  to  the  remaining  third,  his  two  brothers,  for  their  lives  ;       Castle 
and  after  their  deaths  to  be  divided  into  two  parts,  one  part  to       tobbe. 
go  to  Lady  Louisa  F.  Gator  and  her  children,  and  the  other  part 
to  Lady  Harriet  B.  Manners  Sutton  and  her  younger  children. 

The  personal  property  left  by  Lord  Scarborough  amounted 
to  800,000/.  The  bequests  in  the  will  amount  to  71,9002.; 
the  bequests  by  the  first  codicil  to  5,000/.;  making  together 
76,900/. :  and  leaving  a  residue  to  be  shared  by  the  residuary 
legatees  named  in  the  will,  (without  deducting  for  debts,  probate 
duty,  and  funeral  expenses,)  of  228,100/. ;  or  77,700/.  for  each 
share.  The  bequests  in  the  paper  propounded,  (exclusive  of  the 
residue  of  the  annuity  of  150/.  for  the  lives  of  Mr.  and  Mrs. 
Gordon,)  amount  to  132,500/.  And  the  bequests  by  the  will  and 
codicU,  as  before  stated  to  76,900/.  ;  which  makes  the  total 
bequests  amount  *to  209,4(X)/.  Which  being  subtracted  from  [  *ii^i  ] 
300,000/.,  leaves  a  residue  of  90,600/.  only,  to  be  shared  by  the 
residuary  legatees  under  the  paper  propounded,  or  80,200/.  for 
each  share,  subject  as  before  to  debts,  probate  duty,  and  funeral 
expenses,  and  further  to  the  expenses  of  Frederick  Lumley's  law 
suits,  and  to  the  payment  of  the  annuity  of  150/.  to  Mr.  and 
Mrs.  Gordon. 

If  the  sum  of  30,(XX)/.,  part  of  the  legacy  to  Lady  Scarborough, 
is  to  fall  into  the  residue  after  her  decease,  each  residuary  share 
under  the  paper  will  be  augmented  by  a  reversionary  interest 
of  10,000/. 

If  Lord  Scarborough,  by  specifically  mentioning  "  the  remaining 
80,000/.,'*  without  any  appropriation  of  it,  meant  that  sum  not 
to  form  any  part  of  **  the  residue  of  his  property,"  mentioned  at 
the  close  of  the  paper,  and  that,  so  far  as  regards  that  sum  the 
codicil  should  not  revoke  the  residuary  clause  of  his  will,  and 
that  construction  should  be  adopted.  Lady  Sophia,  the  Misses 
Hartley,  and  Mrs.  Castle,  (formerly  Mary  Gordon,)  would,  not- 
withstanding the  admission  of  the  paper,  be  entitled,  after  the 
death  of  Lady  Scarborough,  to  10,000/.  each. 

Lord  Scarborough  in  1807  (then  the  Hon.  and  Bev.  John 
Lumley,)  came  into  possession  of  large  estates  of  the  value  of 
80,000/.  a-year,  under  the  will  of  Sir  George  Savile,  and  in  1882 
succeeded  to  the  title  and  estates  of  Scarborough,  of  the  value  of 
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Castle      20,0002.  a-year.     The  total  amount  of  jointures  to  which  Lady 

ToBBB.  Scarborough  is  entitled,  is  1,200Z.  a-year,  on  the  Savile  estates, 
under  a  power  contained  in  the  will  of  Sir  George  Savile ;  1,200/. 
a-year  (consisting  of  two  annuities  of  600Z.  each)  charged  on 
different  parts  of  the  same  estates  in  the  year  1812,  under 

[  *]52  ]  recoveries  suffered  *by  the  testator  and  his  son  the  present 
Earl ;  and  a  further  sum  of  1,0002.  a-year  immediately ;  and 
500Z.  a-year  more  on  the  decease  of  Henrietta  Countess  Dowager 
of  Scarborough,  charged  on  the  Scarborough  estates.  The 
daughters'  portions  are  as  follows  :  10,0002.  charged  on  the 
Savile  estates,  under  the  power  contained  in  the  will  of  Sir 
George  Savile ;  80,0002.  charged  on  the  same  estates  in  the  year 
1812,  under  recoveries  suffered  by  the  testator  and  the  present 
Earl;  and  25,0002.  charged  on  the  Scarborough  estates;  these 
sums  being  equally  divided  amongst  the  three  daughters. 
Besides  'these  jointures  and  portions,  the  present  Earl,  after 
suffering  recoveries  in  the  year  1888,  engaged  by  a  letter  to 
his  father,  (the  testator,)  in  case  he  retained  the  Scarborough 
and  Savile  estates,  to  pay  an  additional  jointure  to  bis  mother 
of  9002.  per  annum,  and  after  her  death  8002.  to  each  of  his 
sisters  for  their  lives. 

In  June,  1888,  the  Honourable  Frederick  Lumley,  (the 
testator's  nephew,)  eldest  son  of  a  deceased  brother,  brought 
ejectment  to  recover  the  Savile  estates,  under  a  shifting  clause 
in  the  will  of  Sir  George  Savile. 

At  the  Summer  Assizes  in  that  year,  a  special  verdict  was 
found,  and  judgment  by  consent  given  for  the  defendant.  Lord 
Scarborough,  in  the  Court  of  Pleas  at  Durham ;  upon  which  a 
writ  of  error  was  brought  in  the  Court  of  King's  Bench,  and  in 
Easter  Term,  1885,  shortly  after  the  death  of  Lord  Scarborough, 
judgment  was  given  for  the  lessor  of  the  plaintiff,  Frederick 
Lumley,  which  judgment  has  since  (May  5th,  1886,)  been 
reversed  in  the  Court  of  Exchequer  Chamber  (i). 

[  ♦isa  ]  If  Mr.  Frederick  Lumley  had  succeeded  in  recovering  *the 

Savile  estates,  the  two  additional  jointures  of  Lady  Scarborough, 

of  6002.  each,  and  the  two  sums  of  15,OCX)2.  each  apportioned 

among  the  daughters,  being  secured  upon  those  estates,  would 

(1)  42  B.  E.  306  (3  Ad,  &  EL  897), 
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have  been  totally  lost  to  them,  and  the  engagement  of  the  Castle 
present  Earl,  to  allow  900/.  per  annum,  first  to  his  mother  for  tobbe. 
her  life,  and  after  her  decease  8002.  to  each  of  his  sisters  for 
their  lives,  would,  by  the  loss  of  the  Savile  estates,  have  become 
void;  making  altogether  a  loss  to  Lady  Scarborough,  for  her 
life,  of  2,100Z.,  and  to  the  daughters  of  30,000/.,  and  900Z.  a-year 
more  for  their  lives  after  the  death  of  their  mother. 

While  this  suit  was  pending,  and  in  the  interval  between  the 
time  of  entering  judgment,  by  consent  on  the  special  verdict 
found  at  Durham,  and  the  first  argument  of  the  case  in  the 
Court  of  King's  Bench,  which  took  place  in  November,  1884, 
the  paper  propounded  appears  by  the  date  of  it  in  Lord  Scar- 
borough's handwriting,  (viz.  11th  October,  1884,)  to  have  been 
written  by  him. 

The  subjects  for  consideration  in  this  case  are  two : 

Ist.  The  character  of.  the  paper  propounded. 

2ndly.  The  evidence  adduced  to  prove  it. 

Ist.  The  paper  in  question  does  not  appear  upon  the  face  of  it 
to  be  left  in  an  unfinished  state.  It  is  not  like  a  memorandum 
of  some  matter  set  down  for  deliberation.  It  apparently  contains 
all  that  the  deceased  intended  it  ever  should  contain.  It  is 
fairly  and  carefully  written  by  the  deceased  himself,  to  all 
appearance  at  the  same  time,  with  the  single  interlineation  of 
"  a  mourning  ring,"  to  his  friend  Mr.  Pym,  in  the  same  ink,  and 
was  probably  copied  from  some  former  memorandum,  which, 
considering  the  number  and  extent  of  the  bequests,  had  been 
the  subject  of  ^meditation  and  revision  ;  it  is  dated  at  the  [  *i^^  ] 
b^inning,  and  declared  at  the  end  to  be  the  last  will  and 
testament  of  the  deceased,  is  signed  by  him,  and  endorsed  by 
him  with  the  word  "  Will,"  together  with  the  same  date  which 
is  written  within  at  the  head  of  the  paper.  All  these  circum- 
stances lead  to  the  conclusion  that  the  deceased  had  made  up 
his  own  mind  with  respect  to  the  dispositions  expressed  in  the 
paper,  and  that  he  did  not  intend  personally  either  to  add  to  or 
alter  it.  But  the  paper,  though  finished  as  regards  the  writer 
of  it,  may,  nevertheless,  be  imperfect  as  a  testamentary  disposi- 
tion :  in  which  case  it  cannot  be  admitted  to  probate  without 
evidence  beyond  that  which  is  required  in  a  common  condidit 
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Castle  If  the  paper  is  to  be  considered  as  an  actual  testamentary 

ToRBE.  disposition,  propria  vu/orCy  though  informal,  it  must  take  effect 
as  such,  and  is  not  subject  to  be  defeated  either  by  presumption 
or  evidence  of  abandonment,  or  by  any  thing  less  than  cancella- 
tion or  revocation  in  writing.  But  if,  on  the  other  hand,  the 
paper  appears  in  its  form  to  be  imperfect  as  a  testamentary 
disposition,  or  if  it  be  doubtful  on  the  face  of  it,  whether  it  was 
intended  to  be  an  actual  testamentary  disposition  or  not,  then  it 
could  not,  consistently  with  the  rules  established  in  Courts  of 
Probate,  be  admitted  to  probate  without  extrinsic  evidence  of  the 
deceased's  final  intention  to  abide  by  the  contents  of  such  paper. 
In  Munro  v.  Covits  (i)  it  was  held  in  the  House  of  Lords,  that 
even  holograph  instructions,  though  signed  and  dated,  cannot  be 
sustained  as  testamentary,  if  there  has  been  no  sudden  death  or 
other  act  of  God,  to  prevent  the  regular  execution  of  the  will  or 
codicil  of  the  deceased. 
[  'IBS  ]  Though  the  intention  of  Lord  Scarborough,  with  *respect  to 

the  dispositions  of  his  property,  may  have  been  fixed  and  firm, 
it  is  evident  that  he  contemplated  obtaining  professional  assist- 
ance for  the  purpose  of  carrying  those  intentions  into  effect. 
The  paper  is  entitled  Heads  of  instructions  to  J.  Lee,  (his 
solicitor,)  to  add  a  codicil  to  his  will ;  it  appears  from  this  to 
have  been  his  intention  that  the  actual  instrument  of  disposition 
should  have  been  framed  by  another  person,  which  was  to  be 
added  to  his  will :  and  the  numerous  abbreviations,  blanks,  and  (2) 
&c.  &c.  &c.,  further  indicate  that  the  professional  hand  of  the 
solicitor  was  to  be  employed  in  expressing  in  detail  and  legal 
form  the  purposes,  however  settled,  which  he  had  declared  under 
his  own  hand :  and  this  character  of  the  instrument  is  further 
manifested  by  the  endorsement  upon  it,  of  the  same  date  with 
that  of  the  contents,  and  which  endorsement  treats  the  paper  as 
a  memorandum  for  J.  Lee. 

When  Lord  Scarborough  wrote  the  paper  in  question,  it  is  evident 
that  he  did  not  contemplate  that  paper  as  the  very  instrument  by 
which  the  disposition  of  his  property  was  to  be  effected ;  but  he 
recorded  his  settled  intention  that  the  codicil  should  be  drawn  by  his 
solicitor,  embodying  in  proper  form  the  contents  of  that  very  paper. 

(1)  1  Dow,  452.  (2)  Sic. 
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Lord  Eldon,  in  Munro  v.  CouUSy  said,  "  The  true  question       castle 
was,  whether  the  paper  of  the  21st  of  October,  1805,  was  to  be       tobbb. 
taken  as  instructions  for  a  will,  or  in  its  own  nature  and  effect 
testamentary.     He  agreed  that  there  was  much  in  the  words 
used  in  the  paper  of  a  nature  of  testamentary  language ;  but 
then,  if  it  was  meant  that  another  should  prepare  the  actual 
codicil,  and  this  was  intended  as  instructions,  it  was  not  sur- 
prising that  the  instructions  should  be  written  in  a  ^language      [  *156  ] 
that  should  have  much  the  character  of  a  will." 

The  paper  written  by  Lord  Scarborough,  being  in  its  nature 
preparatory  to  a  regular  codicil,  and  not  a  codicil  in  itself,  it 
might  be  abandoned  before  execution  of  the  instrument  directed 
to  be  prepared :  but,  inasmuch  as  it  contained  in  writing  the 
intentions  of  the  deceased,  it  might  be  admitted  to  probate, 
consistently  with  the  Statute  of  Frauds,  if  the  intentions  therein 
expressed  were  fixed  and  adhered  to  up  to  the  period  of  the 
writer's  death,  and  the  formal  execution  of  those  intentions 
prevented  by  the  suddenness  of  such  death.  For  though,  where 
an  unfinished  draft  is  propounded,  it  must  be  shown  that  the 
deceased  was  prevented  by  accident,  necessity,  or  the  act  of  God, 
from  completing  it,  a  person  certainly  may  in  the  last  moments 
of  life,  so  recognize  a  testamentary  paper,  written  twenty  years 
before,  as  to  give  it  effect  and  validity,  without  formal  execution. 
The  length  of  time  during  which  it  had  continued  unfinished 
would  not  of  itself  be  sufficient  to  induce  rejection  of  such  a  paper, 
though  it  would  create  a  circumstance  of  strong  presumption 
against  it :  Sandfordv.  Vatighan  (i).  The  interest,  however,  must 
be  accounted  for,  though  sudden  death  ensue ;  and  it  must  be 
shown  that  the  testator  adhered  to  the  intention  expressed  in  the 
paper,  but  was  prevented  from  finishing  it:  Johnson  v.  Johnson  (2). 
A  mere  paper  of  instructions,  not  complete  even  as  such,  may  be 
established  by  circumstances,  provided  the  Court  be  completely 
satisfied  that  the  deceased  had  finally  decided  to  give  the  legacies; 
and  that  he  never  abandoned  that  intention,  but  was  only  pre- 
vented by  the  act  of  God,  from  proceeding  to  the  completion  of 
his  will:  Devereux  ♦v.  Bullock  (3).  This  principle  must  a  fortiori  [  ms?  ] 
apply  to  holograph  and  signed  instructions  for  a  will  or  codicil, 

(1)  1  Pbm.  50.  (2)  1  Phill.  49 J.  (3)  1  PhiU.  72. 

B.K. — VOL.  XLVI.  2 


18  1888.    P.  C.    2  MOORE,  P.  C.  157—158.  [r.&. 

Castle  where  the  intentions  expressed  in  such  instructions  are  continued 
Torre.  ^^^  adhered  to,  but  the  execution  of  the  formal  instrument 
prevented  by  the  sudden  death  of  the  writer. 

The  contents  of  the  paper  in  question  here,  have  been  relied 
on  for  the  purpose  of  showing  that  Lord  Scarborough  could  not 
have  intended  it  to  operate  as  final  instructions,  but  merely  as 
heads  of  a  memorandum  upon  which  it  would  be  necessary  to 
consult  his  solicitor  before  he  authorized  the  preparation  of  the 
codicil  founded  upon  it:  and  with  this  view  the  ambiguity  of 
certain  parts  of  the  paper  have  been  particularly  insisted  upon ; 
first,  the  alternative  language  of  the  bequest  to  Lady  Scarborough, 
*'  80,000Z.,  or  interest  thereon ;  "  second,  the  bequest  at  her 
decease  of  60,000Z.  of  that  sum  to  L.  F.  G.  and  children,  for 
their  sole  use  and  benefit ;  third,  the  defective  bequest  of  **  the 
remaining  80,0002. ; "  fourth,  the  effect  of  the  residuary  clause, 
*'  the  residue  of  my  property,"  which,  by  force  of  the  word 
*'  property,"  is  calculated  to  operate  upon  the  mixed  fund  arising 
from  both  real  and  personal  estate,  created  by  the  residuary 
clause  of  the  will  of  1826,  though  the  paper  is  not  attested  so 
as  to  pass  real  estates;  fifth,  the  bequest  of  one-third  of  the 
residue  between  his  brothers  S.  H.  L.  and  Sir  Wm.  Ly.,  for 
their  joint  lives;  then  and  after  their  decease  to  be  divided 
between  the  first  and  second,  viz.  my  daughter  Ly.  F.  C,  and  my 
daughter  H.  B.  M.  S.,  and  her  younger  children. 

There  may  be  difficulty  in  carrying  some  of  these  clauses  into 
effect  in  such  a  way  as  to  meet  with  certainty  the  intention  of 
L  'los  ]  the  writer.  But  it  is  not  the  ♦province  of  a  court  of  probate  to 
put  a  construction  upon  the  language  of  a  testator.  The  duty  of 
that  court  is  to  ascertain  whether  the  testator  himself  intended 
what  he  had  set  down  to  operate  as  his  final  instructions,  and 
this  is  to  be  collected  from  the  context  and  the  evidence. 

It  is  possible  that  the  solicitor  would  have  thought  it  prudent 
to  make  some  inquiries  of  Lord  Scarborough  before  he  proceeded 
to  prepare  the  codicil  for  execution  ;  a  fact,  as  it  is  also  possible 
he  might  have  pointed  his  attention  to  matters  that  might  appear 
to  have  escaped  it ;  but  if  Lord  Scarborough  considered  his  own 
directions  as  sufficient  for  his  solicitor  to  act  upon,  without 
fm-ther  inquiry,  and  continued  so  to  think  till  the  fatal  accident 
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which  deprived  him  of  the  power  of  making  any  farther  com-       Cabtlb 
manication  upon  the  subject,  his  instructions  must  be  considered       tobbe. 
as  final,  and  ought  to  be  admitted  to  probate,  leaving  to  a  court 
of  construction  the  duty  of  putting  a  proper  interpretation  upon 
the  contents. 

The  contents  of  the  paper  itself,  however,  afford  strong  indi- 
cation of  a  settled  purpose.  The  regular  form  of  it,  the  character 
given  by  it  to  the  directions  which  it  contains,  ''  To  add  to 
my  will  the  codicil  following; "  the  dispositive  language  of  those 
directions,  "  I  leave  to  my  dear  wife  Ly.  S.  80,000Z. ; "  and 
finally,  after  directing  ''  the  same  executors  and  trustees,"  &c., 
the  concluding  words,  *'  This  is  my  last  will  and  testament, 
SciBBBouoH,'* — leave  little  room  to  doubt  of  the  writer  having  fully 
believed  that  he  had  expressed  his  intentions  in  such  a  manner 
that  his  solicitor  could  at  once  carry  them  into  effect. 

Accordingly,  having  signed  the  paper,  he  endorsed  it  in  the 
first  place,  "  Mem"*-  to  J.  Lee."  This,  it  may  ♦first  be  observed,  [  'iso  ] 
is  written  in  a  smaller  hand,  but  in  the  same  character  as  the 
contents  within :  and  then,  as  if  to  attract  attention,  and  to  pre- 
vent the  paper  being  overlooked,  or  cast  aside  when  found,  as 
useless,  he  writes  underneath  the  words,  '*  Mem""  to  J.  Lee,"  in 
larger  and  very  distinct  characters,  thus,  "  Will,  Oct'-  11  |  84." 

Such  is  the  character  of  the  paper  itself,  and  the  internal 
evidence  which  it  affords. 

We  have  next  to  consider  the  nature  of  the  extrinsic  evidence 
necessary  to  rebut  the  presumption  of  abandonment,  arising 
from  the  lapse  of  time,  from  the  making  of  the  instrument  to  the 
death  of  the  maker,  and  the  sufficiency  of  the  evidence  adduced. 

Evidence  to  rebut  this  presumption  may  be  collected,  not 
only  from  express  declarations  of  the  testator,  but  from  all 
the  circumstances  of  the  case ;  and  the  degree  of  evidence 
requisite  will  be  proportioned  to  the  deficiency  of  internal 
evidence  afforded  by  the  perusal  of  the  document  itself. 

"  The  presumption  is  against  an  imperfect  paper,  and  the 
burden  of  proof  against  the  party  setting  it  up  ;  but  the  degree 
of  presumption  varies  according  to  the  state  of  imperfection  in 
which  the  paper  presents  itself.  In  some  instances  it  is  so  com- 
pletely a  memorandum,  that  proof  of  intention  cannot  be  made 

2—2 
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Castle  bnt  by  strong  extrinBic  circumstances ;  in  other  cases  it  is  so 
ToRBE.  nearly  perfect,  it  has  on  the  face  of  it  such  strong  indications  of 
testamentary  intention,  that  slight  circumstances  are  sufficient 
to  outweigh  the  presumption  against  it: "  Forbes  v.  Gordon  (i). 
It  has  already  been  observed,  that  the  paper  does  not  appear, 
when  written,  to  have  been  intended  as  the  codicil  contemplated ; 
[  *^^  ]  but  that  nevertheless,  it  contained  *the  fixed  expression  of  Lord 
Scarborough's  wishes. 

As  a  codicil  it  was  imperfect,  but  as  a  paper  of  instructions  it 
was  complete. 

To  ascertain  whether  it  was  abandoned  or  adhered  to,  the  first 
thing  to  be  inquired  after  is,  the  custody  or  place  in  which  it  was 
found  ;  whether  it  was^  carefully  pre3erved  or  neglected,  or  found 
among  the  papers  of  no  value,  or  which  had  become  useless. 

The  account  given  of  the  place  in  which  the  paper  was 
found  by  Elizabeth  Woodhead,  is  this :  ''I  was  engaged  in 
cleaning  the  whole  of  Lord  Scarborough's  house  at  Edwinstow, 
at  the  beginning  of  July  last,  and  on  the  third  of  the  month  I 
was  cleaning  the  bedchamber  in  which  his  lordship  slept  during 
the  latter  part  of  his  life,  and  had  to  move  the  bedding  on  the 
bedstead  to  brush  the  mattresses,  before  the  bed  was  made  up 
again.  I  had  to  clean  the  furniture  and  brush  the  mattresses, 
and  on  moving  the  lower  mattress,  and  the  laths  under  it,  to 
dust  them,  I  saw  a  paper  on  the  iron  stay  of  the  castor,  at  the 
right-hand  corner  at  the  head  of  the  bedstead.  I  did  not  see  it 
till  I  removed  the  laths  ;  the  paper  was  folded  up  and  kept  by  a 
screw  in  its  place;  it  was  not  the  ledge,  it  was  on  the  stay 
beneath  the  ledge,  and  it  could  not  have  rested  there  if  it  had 
not  been  for  the  screw,  which  held  the  paper  at  the  corner.  As 
I  found  the  paper,  it  could  have  been  easily  reached  by  putting 
the  hand  under  the  bedstead,  but  it  would  not  have  been  seen 
even  by  lifting  up  the  valance.  I  have  been  in  the  room  several 
times  since  Lord  Scarborough's  death,  to  fetch  things  I  wanted, 
but  never  to  do  anything  to  the  bedstead  or  bedding  until  that 
[  *i6l  ]  day.  When  I  *found  the  paper  it  was  dusty,  and  I  thought  it 
was  of  no  signification,  and  threw  it  into  the  coal-pan  at  first ; 
afterwards  as  I  was  passing,  I  saw  that  there  was  some  writing 

(1)  3  PhiU.  628. 
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upon  it,  and  I  opened  it,  and  saw  that  there  was  more  writing  in       Castle 
it,  and  bo  I  thought  it  might  be  of  consequence  to  Lady  Scar-       torbe. 
borough,  and  I  put  it  in  the  window  till  the  maid  should  come ; 
and  when  she  came  I  gave  it  to  her." 

From  this  account,  confirmed  by  a  model  produced  at  the 
hearing,  it  is  evident  that  the  paper  must  have  been  placed  with 
care  in  the  situation ;  it  appears  that  the  bedstead  in  question 
was  that  upon  which  Lord  Scarborough  slept  in  the  latter  part 
of  his  life  (Sarah  Smith,  the  maid  servant,  says,  from  the  month 
of  August  before,  and  till  his  death) ;  that  Lord  Scarborough, 
when  lying  in  the  bed,  could  at  any  time  have  reached  the  paper ; 
that  though  concealed  from  ordinary  observation,  and  even  from 
ordinary  search,  the  paper  was  likely  to  be  found  whenever  the 
time  should  come  for  removing  the  bedding  and  furniture,  and 
dusting  the  bedstead.  It  does  not  seem  that  there  was  anything 
unusual  in  the  removal  of  the  lath  by  Elizabeth  Woodhead ;  for 
Sarah  Smith  says,  ''She  (Elizabeth  Woodhead)  had  to  assist  me 
in  cleaning  the  bedchamber,  and  the  furniture  in  it ;  the  bedding 
and  the  mattresses  were  taken  off,  or  being  removed,  whilst  I  was 
in  the  room,  and  I  left  Betty  Woodhead  to  take  off  the  laths  of 
the  bedstead,  and  clean  them,  and  the  bedstead  under  them, 
whilst  I  went  to  Lady  Scarborough,  who  called  me.'* 

The  place  of  deposit  chosen  was  certainly  a  singular  one.  But 
it  appears  from  other  evidence  that  Lord  Scarborough  was  in 
the  habit  of  putting  papers  in  very  odd  places.  The  choice  of 
this  place  was  therefore  ^consistent  with  his  character,  whilst  it  [  *162  ] 
answered  the  purpose  both  of  convenient  access  to  himself  and 
concealment  from  others,  as  long  as  he  continued  to  occupy 
the  bed. 

The  existence  of  some  testamentary  paper,  other  than  the  will 
and  codicil  proved,  was  repeatedly  asserted  by  a  witness  in  Lord 
Scarborough's  confidence  (Newbart),  in  the  presence  of  other 
persons,  long  before  the  finding  by  Elizabeth  Woodhead,  and 
especially  after  the  will  had  been  found  at  Bufford,  and  the  date 
of  it  ascertained. 

The  substance  of  Newbart's  testimony  respecting  the  paper  in 
question,  which  is  dated  the  11th  October,  is,  that  in  the  second 
or  third  week  in  October,  before  Lord  Scarborough  died,  the 
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Castle  witness  found  Lord  Scarborough's  dressing  room  door  locked 
ToBHE.  inside;  that  on  being  admitted,  he  saw  a  paper  before  him; 
that  he  said,  **  I  am  writing  my  wishes,  what  I  wish  to  be  done 
after  my  death,"  or  "  hereafter."  "  Don't  notice  it,  don't  name 
it  to  any  one,"  which  he  was  in  the  habit  of  saying ;  and  he  put 
the  paper  in  a  portmanteau  in  which  he  was  accustomed  to  put 
papers  in  use  at  the  time ;  that  afterwards,  about  Christmas,  he 
complained  of  his  health,  and  said,  ''Good  Grod,  Newbart,  I 
don't  know  what  to  do  with  my  side,"  putting  his  hand  there; 
''  and  the  back  of  my  neck  is  so  dreadfully  bad,  that  I  don't 
know,"  or  "  God  knows,  how  soon  it  may  take  me  ofiF."  Witness 
said,  **  I  hope  not,  my  lord ; "  upon  which  he  said,  "  I  don't 
know ;  what  with  that,  and  of  my  legs  teasing  me  so,  I  feel  myself 
getting  old,  but  if  anything  should  happen  to  me,"  he  did  not 
say  it  suddenly,  ''a  paper  will  be  found;"  and  desired  the 
witness  not  to  notice  it.  Again  in  January,  before  he  died,  after 
[  »i6H  ]  some  expressions  ^respecting  his  family,  to  be  noticed  hereafter, 
and  observing  that  there  would  be  plenty  for  them  all,  when  he 
was  gone,  and  that  they  would  have  no  reason  to  complain,  he 
said,  ''  You'll  bear  in  mind,  as  I  told  you  before,  that  a  paper  will 
be  found,"  and  desired  him,  as  usual,  not  to  notice  it  to  any  one. 
From  what  Lord  Scarborough  had  told  the  witness,  he  con- 
fidently asserted  that  another  paper  would  be  found,  besides 
those  which  had  been  discovered,  and  cautioned  those  who 
searched,  against  destroying  papers,  because  Lord  Scarborough 
was  BO  curious  in  concealing  papers. 

Frequently  during  the  winter  of  1884,  Lord  Scarborough 
talked  to  the  witness  of  going  to  Mr.  Lee,  who  lived  at  Wakefield, 
and  about  a  fortnight  before  his  death  wrote  to  the  witness  to 
go  with  him  to  Bufiford,  to  get  some  important  papers  there, 
(Eufford  being  about  two  miles  from  Edwinstow,  where  the 
muniments  were  kept,  and  the  will  of  1826  and  the  codicil  of 
1882  were  deposited,)  to  take  to  Mr.  Lee ;  but  his  habits  were 
dilatory  and  procrastinating,  and  during  the  hunting  season, 
from  October  to  February,  it  was  very  difficult  to  get  him  to  do 
anything ;  he  rarely  left  his  home  to  pay  visits  or  on  business, 
or  for  any  purpose.  The  day  appointed  for  going  was  Wednesday, 
the  11th  February,  which  Lord  Scarborough,  by  a  note,  put  off 
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to  the  next  day  or  the  following  day  to  that,  and  the  witness  Castle 
fixed  Friday,  the  18th.  Lord  Scarborough's  note  is  the  last  torre. 
which  the  witness  received  from  him.  Lord  Scarborough  again 
put  off  that  appointment,  but  directed  the  witness  to  meet  him 
on  Saturday,  at  Broughton  Breeck,  where  the  hounds  met, 
which  he  did,  and  Lord  Scarborough  then  fixed  Monday  to  go  to 
Rnfford,  for  papers  to  be  taken  to  Wakefield,  *and  said  that  he  [  *^^^  ] 
certainly  intended  to  go  to  Wakefield  on  the  Tuesday,  (which 
would  be  the  17th  February,)  if  the  weather  was  not  too  cold. 
On  the  Saturday,  Lord  Scarborough  and  the  witness,  having 
both  followed  the  hounds,  the  witness  had  a  fall  from  his  Horse, 
which  confined  him  to  the  house  some  days,  during  which  time 
Lord  Scarborough  called  upon  him  twice,  and  expressed  his 
regret  that  he  had  not  been  able  to  go  to  Wakefield  yet.  The 
witness  having  expressed  his  regret  that  he  should  have  been 
the  cause,  Lord  Scarborough  hoped  he  would  get  better  soon, 
and  he  said,  ''  then  I  will  get  you  to  go  with  me  to  Bufford,  but 
don't  come  out  too  soon."  Lord  Scarborough  had  no  agent 
resident  on  the  spot,  and  was  not  in  the  habit  of  taking  any 
person  to  the  mmiiment  room  but  the  old  bailiff,  who  was  getting 
too  old.  On  the  24th  February,  1835,  Lord  Scarborough  died, 
a  few  hours  after  a  fall  from  his  horse,  having  been  insensible 
from  the  time  of  the  accident. 

If  the  evidence  given  by  Newbart  be  true,  and  if  that  evidence 
applies  to  the  paper  propounded,  there  can  be  no  reasonable 
doubt,  either  that  Lord  Scarborough  intended,  in  case  of  his 
death,  that  it  should  govern  the  distributions  of  his  property,  as 
therein  expressed,  if  no  formal  codicil  should  be  executed,  or 
that  he  adhered  to  the  intentions  expressed  in  it  to  the  very  time 
of  his  sudden  death.  Upon  these  points,  the  first  expression 
ased  about  Christmas,  *'  if  anything  should  happen  to  me,  a 
paper  will  be  found ;  "  and  the  second,  in  January,  after  saying 
there  would  be  plenty  for  them  all  when  he  was  gone,  *^  You'll 
bear  in  mind,  as  I  told  you  before,  a  paper  will  be  found,"  are 
deciaive  of  his  intention  as  to  the  effect  of  the  paper ;  for  he 
eoald  not  suppose  that  a  codicil  *could  be  drawn  up  for  him  [  *165  ] 
after  his  death.  If  the  paper  was  to  have  any  effect,  it  must 
operate  by  force  of  its  owp  contents^  and  not  through  the  medium 
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Castle  of  any  inBtrument  to  be  drawn  by  another  person.  And  with 
Torre.  respect  to  his  adherence  to  that  intention,  the  dates  of  these 
expressions,  coupled  with  the  repeated  appointments  to  go  to 
Wakefield,  and  the  defeat  of  the  last,  only  one  week  before  Lord 
Scarborough's  death,  by  the  accident  which  happened  to  Newbart, 
during  which  week  Lord  Scarborough  called  twice  upon  him ; 
afford  the  strongest  indications  of  a  settled  and  continued 
purpose. 

The  identity  of  the  paper  propounded,  with  the  paper  referred 
to  by  Lord  Scarborough,  must  depend  upon  a  comparison  of  the 
paper  found,  with  the  account  given  by  Newbart. 

He  does  not  profess  to  speak  to  it  from  having  seen  any  part 
of  the  contents  during  Lord  Scarborough's  life.  But  there  is  a 
great  correspondence  of  times  and  circumstances.  The  time 
when  Lord  Scarborough  first  said  he  was  writing  "  what  he 
wished  to  be  done  after  his  death,"  or  **  hereafter,"  was  in  the 
second  or  third  week  in  October,  which  coincides  with  the  date 
(the  11th  October)  at  the  head  and  on  the  endorsement  of  the 
paper  in  question. 

The  paper  then  lying  before  Lord  Scarborough,  though  not 
strictly  identified,  was  of  the  same  appearance,  as  far  as  the 
witness  could  judge,  with  the  paper  propounded.  No  other 
paper,  after  the  most  diligent  search,  corresponding  in  point  of 
date  or  other  circumstances  with  Newbart's  account,  has  been 
found.  It  is  beyond  all  doubt,  that  the  paper  spoken  of  by  Lord 
Scarborough  was  a  testamentary  paper  of  some  kind.  In 
[  '166  ]  September,  before  Lord  Scarborough  ♦died,  he  told  the  witness 
that  Lady  Harriet  had  been  complaining  of  poverty,  that  she  had 
no  horses,  and  he  thought  he  should  send  her  a  pair  of  job  horses ; 
and  that  after  his  death  she  would  have  no  reason  to  complain. 
This  was  shortly  before  the  date  of  the  paper  propounded,  when 
he  very  probably  was  meditating  the  provision  made  in  October. 
In  January,  before  he  died,  Lord  Scarborough  had  a  letter 
before  him,  and  appeared  to  have  been  writing ;  he  said  he  had 
been  teased  with  begging  letters,  was  writing  to  his  daughter 
Harriet,  and  wanted  her  to  come  and  live  at  Eelham :  upon  this 
(among  other  occasions  about  the  same  period,)  he  said  that  they 
would  all  be  provided  for,  or  that  he  had  taken  care  of  them  all ; 
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he  then  went  on  to  speak  of  Lady  Louisa  Gator,  as  ''poor  castle 
Louisa,"  and  said,  **She  disobliged  me  very  much  you  know,  torbk. 
but  I  am  quite  reconciled  to  her  now ; "  and  then  made  some 
observations  to  the  effect  that  there  will  be  plenty  for  them  all 
when  he  was  gone,  and  that  they  would  have  no  reason  to 
complain,  and  on  this  occasion  he  used  the  expression,  "  You'll 
bear  in  mind,  as  I  told  you  before,  that  a  paper  will  be  found." 

Again,  at  the  end  of  January,  or  in  the  beginning  of  February, 
when  he  had  been  reading  a  letter  from  Mr.  Harrison,  he  said 
that  it  related  to  the  suit  between  him  and  his  nephew ;  he 
spoke  of  the  suit  as  ''vexatious  and  cruel;"  said  "he  would 
carry  it  through  all  the  Courts,  and  would  carry  it  on  as  long  as 
he  lived;"  that  he  had  left  something  to  carry  it  on,  and  he  had 
settled  his  affairs;  at  this  moment  Lady  Scarborough  came 
into  the  room,  and  after  she  left  the  room  again,  he  said  that 
Lady  Scarborough  "would  be  well  off."  He  told  me  he  had 
made  a  provision  for  them  all. 

If  we  turn  to  the  paper  propounded  we  shall  see  how  the  [  167  ] 
provisions  contained  in  it  correspond  with  the  circumstances 
six)ken  of  by  Lord  Scarborough  to  Newbart.  Lady  Scarborough, 
in  addition  to  former  bequests,  is  to  have  at  least  the  interest  of 
80,0002.  for  her  life,  of  which  50,000L,  after  her  decease,  is  to  go 
to  Lady  Louisa  F.  Cator  and  her  children.  There  is  a  bequest 
to  the  unmarried  daughter,  Lady  Anna  M.  Lumley,  of  20,000Z., 
and  the  same  sum  of  20,000Z.  to  Lady  Louisa  F.  Gator, 
immediately. 

Of  the  residue,  one-third  is  given  to  Lady  Louisa  F.  Cator, 
and  her  children,  to  be  settled  to  their  sole  and  separate  use, 
10,OOOZ.  only  as  a  legacy,  no  part  of  the  residue  having  been 
given  to  her  by  the  will  of  1826,  nor  any  addition  by  the  codicil 
of  1882;  and  upon  whose  marriage  no  settlement  appears  to  have 
been  made. 

To  Lady  Harriet  B.  Manners  Sutton,  who  took  nothing  under 
such  will  and  codicil,  but  upon  whose  marriage  a  settlement  had 
been  made,  there  is  an  immediate  bequest  of  10,000Z.,  and 
one-third  of  the  residue  to  her  and  her  younger  children. 

The  remaining  third  of  the  residue  is  given  to  his  two  brothers, 
Savile  Henry  Lumley  and  Sir  William  Lumley,  and,  after  their 
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Castle      deaths,  reversionary  interests  therein  to  Lady  Harriet  Gator,  Sec., 

ToBBB.       ^^^  Lady  B.  Manners  Sutton,  and  her  younger  children. 

The  residuary  clause  of  the  paper  is  thus  introduced :  "  Then 
and  after  all  my  other  legacies,  just  debts,  and  law  expenses, 
depending  on  the  vexatious  and  unjust  (Frederick  Lumley)  suits, 
are  discharged,  the  residue  of  my  property  to  be  divided  in  three 
equal  parts." 

[  •168  ]  There  are  legacies  of  1,00(M.  each  to  two  friends,  *Mr.  Pym  and 

Mr.  Pocklington,  and  a  provision  for  dependants  of  500{.,  to  be 
distributed  as  Lady  Scarborough  should  direct.  The  same 
executors  and  trustees  (that  is,  the  same  as  those  appointed  by 
the  will  to  which  these  provisions  are  to  be  an  addition) ;  and  an 
annuity  of  1502.  per  annum  is  also  given  to  Mr.  and  Mrs.  Gordon, 
for  their  lives. 

Upon  this  review  of  the  paper,  it  may  confidently  be  asked, 
whether  by  its  provisions  it  does  not  correspond  with  the 
language  of  Lord  Scarborough  to  Newbart;  whether  ''Lady 
Scarborough  is  not  well  off ;  "  whether  it  does  not  indicate  a 
thorough  reconcilement  of  Lord  Scarborough  to  the  marriage  of 
Lady  Louisa  F.  Gator  ;  whether  it  does  not  provide  for  the  law 
suits  with  the  nephew,  in  the  spirit  in  which  they  were  spoken 
of  by  Lord  Scarborough ;  and  whether,  looking  to  the  provisions 
in  favour  of  his  daughter  Lady  Harriet  B.  Manners  Sutton,  who 
had  complained  of  poverty,  she  has  any  reason  to  complain — 
whether,  looking  at  the  provision  in  favour  of  the  brothers,  the 
legacies  to  his  two  friends,  the  annuity  to  Mr.  and  Mrs.  Gordon, 
and  the  500Z.  to  be  divided  among  dependants,  Lord  Scarborough 
must  not  be  understood  to  have  been  speaking  of  the  paper  pro- 
pounded, when  he  said  that  he  had  settled  his  affairs,  that  there 
would  be  plenty  for  them  all  when  he  was  gone,  and  there  would 
be  no  reason  to  complain. 

The  dispositions  therein  made,  certainly  differ  very  greatly 
from  those  of  the  will  of  1826,  which  had  been  confirmed  by  the 
codicil  of  1882.  But  they  cannot  surely  be  deemed  of  a  character 
so  capricious,  as  to  warrant  an  inference  that  Lord  Scarborough 
did  not  intend  to  abide  by  them.     That  he  intended  to  make 

[  •169  ]      alterations  to  this  extent,  at  the  time  when  he  ^wrote  and  signed 
the  paper,  is  beyond  all  doubt ;  and  abundant  motives  have  been 
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shown  for  hiB  making  very  considerable  changes,  though  not      Cabtlk 
necessarily  so  great  as  those  here  set  down.  Tobris. 

The  suit  commenced  by  Lord  Scarborough's  nephew,  for  the 
recovery  of  the  Savile  estates,  if  successful,  would  have  affected 
the  settlement  made  thereon  to  the  extent  of  1,200/.  per  annum 
to  his  wife,  and  80,0002.  to  his  daughters ;  and  have  annulled 
the  engagement  of  his  son,  the  present  Earl,  to  pay  9002.  more 
to  Lady  Scarborough,  for  her  life ;  and  after  her  death,  to  his 
daughters,  for  their  lives. 

It  is  clear  from  the  language  of  his  former  will  and  codicil, 
that  he  was  anxious  to  leave  Lady  Scarborough  handsomely 
provided  for.  Upon  the  marriage  of  his  daughter,  Lady  Harriet 
B.  Manners  Sutton,  who  survived  her  husband,  a  settlement  had 
been  made ;  she  had  a  jointure  of  1,8002.  a-year ;  she  had  also 
an  allowance  of  256/.  for  servants,  and  700J.  for  her  children ; 
and  the  mansion  house  of  Kelham  kept  up  out  of  her  husband's 
estate,  by  order  of  the  Court  of  Chancery. 

But  in  consequence  of  her  husband  having  left  a  will  imper- 
fectly executed,  the  younger  children  were  unprovided  for  ;  and 
she  had  no  provision  made  for  her  or  those  children  by  Lord 
Scarborough's  will  or  codicil  of  1826  or  1882. 

Lady  Louisa  F.  Cator,  who  is  stated  by  Sir  William  Lumley 
to  have  been  Lord  Scarborough's  favourite  daughter,  married 
in  1825,  without  his  knowledge  or  consent :  it  was  a  runaway 
match  ;  and  no  settlement  appears  to  have  been  made  thereon ; 
but  10,000/.  is  given  to  her  by  the  will  of  Lord  Scarborough,  in 
1826,  to  be  settled  to  her  sole  and  separate  use  for  life,  and 
afterwards  on  her  children. 

By  the  same  will  is  given  to  Lord  Scarborough's  unmarried  [  170  ] 
sister.  Lady  Sophia  Lumley,  besides  a  legacy  of  10,000/.,  one- 
third  of  the  residue,  with  contingent  interests  in  such  third  to 
his  brothers  and  his  nieces,  the  daughters  of  his  sister.  Lady 
Louisa  Hartley ;  in  case  Lady  Sophia  and  his  brothers  should 
die  in  his  lifetime,  one  other  third  of  such  residue  is  given  to 
these  nieces  immediately ;  and  the  remaining  third  to  Mary 
Gordon,  a  niece  of  Lady  Scarborough,  to  the  entire  exclusion  of 
both  his  married  daughters. 

Lord   Scarborough  spoke  of  the  marriage  of  his  daughter 
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Castle  Louisa  as  one  of  his  greatest  misfortunes ;  but  he  was  gradually 
ToBBB.  reconciled  both  to  her  and  her  husband :  how  soon  that  recon- 
ciliation was  complete  is  not  exactly  ascertained ;  but  it  is  said 
to  have  been  complete  before  the  date  of  the  codicil  of  1882. 
The  object  of  the  codicil,  however,  does  not  seem  to  have  been 
anything  more  than  to  bequeath  5,0002.  to  trustees  for  the 
purchase  of  a  house  for  Lady  Scarborough,  and  to  clear  up  a 
doubt  respecting  the  legacy  of  10,0001.  to  his  nieces,  the  daughters 
of  Lady  Louisa  Hartley. 

The  concluding  words,  ratifying  and  confirming  the  will,  were 
probably  introduced  into  the  draft  prepared  by  the  solicitor,  as 
appropriate  to  a  codicil,  without  any  particular  directions ;  no 
such  words  being  found  in  the  original  instructions. 

The  deceased,  in  June,  1882,  had  succeeded  to  the  earldom  of 
Scarborough,  and  to  the  Scarborough  estates,  to  the  value  of 
20,000Z.  a-year,  and  his  daughters  had  obtained  an  accession  of 
rank.  In  June,  1888,  the  ejectment  was  brought  by  his  nephew, 
and  the  above-mentioned  sums  of  1,2002.  a-year,  and  80,000/., 
besides  the  sum  of  900Z.  a-year  engaged  to  be  paid  by  the  present 
[  *171  ]  Earl,  were  put  in  jeopardy  ;  though  no  decision  *had  actually 
taken  place  on  the  11th  October,  1884.  These  various  circum- 
stances were  well  calculated  to  induce  Lord  Scarborough  to 
reconsider  the  distribution  which  he  had  before  made  of  his 
property ;  in  addition  to  which,  it  is  not  improbable  that  the 
personal  property  affected  by  the  residuary  clause  of  his  will  had 
greatly  increased  since  1826,  considering  that  he  had  from  that 
time  been  in  possession  of  the  Savile  estates,  worth  80,0002.  per 
annum.  He  spoke  of  his  intentions  to  several  other  persons 
besides  Newbart.  To  Mrs.  Pocklington,  in  the  spring  of  1888, 
or  in  the  spring  of  1884,  either  of  which  would  be  after  the 
codicil  of  1888,  he  said — "  I've  business  in  London ;  I  must 
go ;  I  have  my  will  to  make.  I'm  Lord  Scarborough  now,  and 
my  wife  and  daughters  must  be  left  differently  now,"  laying 
emphasis  on  the  word  now ;  "  I'm  an  old  man  now,  and  may 
die,  and  it  is  time  I  Bhould  settle  my  affairs."  He  frequently 
said  he  had  his  will  to  make,  and  that  he  meant  to  do  something 
for  the  husband  of  the  witness  (Mrs.  Pocklington),  to  whom  a 
legacy  of  1,0002.  is  given.    He  frequently  said, — **  Mine  will  be  a 
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very  rich  widow."  To  the  Rev.  Thomas  Maimers  Sutton,  after  Castle 
a  conversation  about  the  affairs  of  Lady  Harriet  B.  Manners  tobbe. 
Sutton's  husband  (who  died  suddenly  in  August,  1826),  and  the 
unprovided  state  of  the  younger  children,  Lord  Scarborough 
said  he  must  alter  his  will:  and  subsequently,  several  times, 
**  he  mentioned  that  he  would  provide  for  them.  I  particularly 
remember,"  says  the  witness  (Mr.  Sutton)  '^  in  October,  1838, 
when  he  was  very  ill,  I  was  sent  for.  I  had  an  hour's  conversa- 
tion with  Lord  Scarborough,  in  which  he  explained  the  nature  of 
the  charge  upon  the  Bufford  estate  in  favour  of  his  daughters, 
and  the  circumstances  which  would  delay  the  application  of  it 
*from  the  suit  pending  between  him  and  his  nephew,  and  which  [  *172  ] 
would,  if  his  nephew  were  successful  in  the  suit,  reduce  the 
charge  from  forty  to  ten  thousand  pounds,  and  which  would 
leave  only  a  third  of  10,(XX)i.  for  my  brother's  younger  children. 
He  mentioned  these  circumstances,  and,  alluding  to  my  brother's 
eldest  son  being  well  off,  told  me  that  he  should  provide  for  the 
younger  children." 

To  Sir  William  Lumley,  though  Lord  Scarborough  never 
spoke  to  him  of  altering  his  will  in  a  formal  way,  he  said  of  the 
law-suit,  "  it  was  cruel  and  unjust ;  it  would  upset  all  the  settle- 
ments ;  and  I  shall  have  to  make  other  arrangements.  I  must 
alter  what  I  have  done." 

The  expressions  used  to  these  witnesses  at  different  times 
evince,  first,  an  intention  to  make  new  dispositions  of  the  nature 
of  those  contained  in  the  paper  propounded;  secondly,  a  per- 
severance in  that  intention  beyond  a  mere  casual  mention  of 
them ;  and,  thirdly,  they  corroborate,  in  most  important  particu- 
lars, the  evidence  of  Newbart  with  respect  to  the  language  of 
Lord  Scarborough  in  the  conversation  with  him. 

If  then  Lord  Scarborough  contemplated  alterations  in  those 
particulars,  it  is  impossible  to  prescribe  the  extent  to  which, 
upon  a  revision  of  his  former  dispositions,  and  a  consideration  of 
his  own  altered  situation,  and  that  of  his  wife  and  daughters,  he 
might  be  induced  to  go. 

The  proposed  codicil  being  an  addition  to  the  will,  of  course 
principaUy  operates  upon  the  residuary  clause. 

The  five  legacies  of  10,(X)0Z.,  one  to  each  of  his  two  brothers, 
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Castle  one  to  his  sister  Lady  Sophia,  one  among  *the  children  of  his 
ToBBB.  Iftte  sister,  Lady  Lousia  Hartley,  and  one  among  the  children  of 
[  *173  ]  his  late  sister-in-law,  Eleanor  Lady  Milbanke,  remain  untouched. 
But  his  eldest  daughter.  Lady  Anna  Maria,  who  was  unmarried, 
and  whom  he  might  suppose  not  now  very  likely  to  have  a 
family,  receives  an  additional  legacy  of  20,0002. ;  Lady  Louisa 
F.  Cator,  one  of  his  married  daughters  (besides  the  reversionary 
interest  after  the  death  of  Lady  Scarborough),  takes  a  like 
addition  of  20,000Z. ;  and  Lady  Harriet  B.  Manners  Sutton,  his 
other  married  daughter,  an  additional  legacy  of  10,0002. 

His  sister  Lady  Sophia,  the  daughter  of  his  sister  Lady 
Louisa  Hartley,  and  Mary  Gordon,  the  daughter  of  his  wife's 
sister,  are  excluded  from  any  share  of  the  residue ;  instead  of 
which  one  third  of  it  is  given  to  his  married  daughter  Lady 
Louisa  F.  Gator  and  her  children ;  one  third  to  his  other  married 
daughter,  Lady  Harriet  B.  Manners  Sutton  and  her  younger 
children ;  and  the  remaining  third  to  his  own  brothers  for  their 
lives,  and  after  their  deaths  to  his  two  married  daughters. 
This  substitution  of  his  own  married  daughters  for  his  unmarried 
sister,  his  sister's  children,  and  the  child  of  his  wife's  sister,  (an 
additional  provision  being  at  the  same  time  made  for  his  eldest 
unmarried  daughter,)  is  far  from  an  unreasonable  or  unkind  dis- 
position of  his  property,  and  seems  to  have  been  the  result  of 
some  deliberation,  and  according  to  systematic  arrangement. 

This  will  be  placed  in  a  stronger  light,  if  Lord  Scarborough  by 
the  words  "the  remaining  80,000/."  be  taken  to  intend  that 
sum,  after  Lady  Scarborough's  death,  to  go  as  before  to  the 
residuary  legatees  named  in  the  will. 
[  '174  ]  It  may  be  further  observed,  that  Mary  Gordon,  his  *wife's 

niece,  who  had  been  used  to  stay  at  Edwinstow  before  her 
marriage  in  1828,  had  ceased  to  do  so  after  that  event.  But 
though  her  name  is  omitted  in  the  paper  propounded,  an  annuity 
of  1502.  is  left  to  her  father  and  mother,  Mr.  and  Mrs.  Gordon. 

Much  reliance  has  been  placed  by  the  appellants  upon  the 

manner   in  which   Lord   Scarborough   acted,   with  respect  to 

making  various  other  testamentary  papers  produced  in  the  cause 

commencing  in  1791. 

It  has  been  observed,  that  all  drafts  intended  to  operate  in 
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case  no  more  formal  instrument  should  be  executed,  are  attested ;  cabtlb 
such  is  the  corrected  draft  of  the  ivill  of  1826,  at  the  bottom  of  tobbk. 
which,  after  a  blank  left  for  the  words  "  my  hand  and  seal,'*  is 
written  ''20  September,  1826.  This  will,  as  altered  in  the 
handwriting  of  Mr.  John  Lee,  is  to  be  considered  and  taken  as 
my  last  will  and  testament,  in  case  of  my  death  before  the  same 
is  engrossed,  and  formally  executed  by  me."  It  is  then  signed, 
John  Lumlet  Savile,  and  witnessed,  John  Lee,  Ben.  Mobton. 

The  will  was  afterwards  executed  in  the  presence  of  three 
witnesses,  on  the  18th  October,  1826. 

The  draft  of  the  codicil  of  1882  is  regularly  signed,  sealed, 
and  attested,  by  three  witnesses,  on  the  8th  November,  1882,  as 
well  as  the  engrossed  codicil,  and  on  the  same  day. 

Bat  the  paper  most  relied  upon  is  one  written  by  Lord  Scar- 
borough on  the  29th  December,  1814,  commencing  originally  thus : 
"  Instructions  for  a  codicil  to  the  will  of  the  Hon.  and  Bev. 
John  Lumley  Savile,  29th  December,  1814."  It  is  signed  by 
Lord  Scarborough  in  the  name  he  then  bore,  "  John  Lumley 
Sayilb,"  dated  "Edwinstow,  December  29th.  Witness,  John 
LsE."  Underwritten,  *"  A  duplicate  with  Mr.  Lumley  Savile.  [  '175  ] 
J.  Lbb,  29th  December,  1814:"  and  endorsed,  "29th  Dec. 
Insti*  for  tru',  1814." 

In  this  case  the  words  ''  Instructions  for,"  at  the  beginning  of 
the  paper,  are  struck  through  with  a  pen,  so  as  to  leave  "  a 
codicil  to  the  will,  &c."  as  the  first  words  of  the  paper. 

A  codicil  conformable  to  this  paper  was  afterwards  executed, 
under  hand  and  seal,  and  attested  by  three  witnesses,  on  the 
7th  April,  1816. 

These  papers  can  scarcely  be  said  to  prove  any  habit  peculiar  to 
Lord  Scarborough,  in  making  his  testamentary  dispositions.  None 
of  them  are  drawn  in  his  own  hand.  If  he  dictated  to  his  solicitor, 
the  solicitor  would  naturally  attest  the  paper  if  intended  to  operate. 
But  the  paper  in  Lord  Scarborough's  handwriting,  propounded 
in  the  present  case,  has  not  been  treated  in  the  foregoing  observa- 
tions as  amounting  to  a  codicil,  and  entitled  to  probate  2>er«^,  in  the 
absence  of  a  more  formal  instrument ;  notwithstanding  the  lapse  of 
four  months,  it  has  been  considered  as  instructions,  but  fixed  and 
final  instructions,  containing  the  settled  intentions  of  the  writer, 
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Castle 

V. 
TORBE. 


[•176] 


up  to  the  last  moments  of  his  life,  and  only  prevented  from  being 
formally  carried  into  execution  by  his  own  sudden  death. 

Their  Lordships  are  of  opinion  that  the  evidence  adduced 
proves  this  to  have  been  the  case ;  that  the  testimony  of  Newbart 
is  not  only  unimpeached,  but  is  strongly  confirmed  by  various 
circumstances ;  his  own  positive  and  persevering  assertion,  after 
search  had  been  made  in  vain,  that  a  testamentary  paper  would 
be  found  in  consequence  of  what  he  had  been  told  by  Lord 
Scarborough,  and  his  expectation  of  finding  it  *at  Edwinstow ; 
the  finding  of  the  paper  in  Lord  Scarborough's  bedchamber  there, 
not  by  him  or  under  his  superintendence,  but,  as  it  were,  acci- 
dentally by  Elizabeth  Woodhead,  who  gave  it  to  Sarah  Smith, 
who  gave  it  to  Thomas  Badford,  who  gave  it  to  Lady  Scarborough, 
without  the  intervention  of  Newbart  in  the  afiair;  and  the 
remarkable  coincidence  of  the  expressions  used  by  Lord  Scar- 
borough to  Mrs.  Pocklington,  Mr.  Manners  Sutton,  and  Sir 
William  Lumley,  with  those  reported  by  Newbart. 

Their  Lordships  therefore  are  of  opinion,  that  the  paper 
propounded  has  been  rightly  admitted  to  probate,  and  that  the 
sentence  of  the  Prerogative  Court  ought  to  be  affirmed  :  but  that 
the  costs  of  the  appeal,  in  the  same  manner  as  those  of  the  suit, 
in  the  Court  below,  ought  to  be  paid  out  of  the  estate. 


1888. 
J^h.  10. 

Lord 
Bbouoham. 

[188] 


On  Petition  from  the  Island  of  Jersey. 

In  rb  WILLIAM  GOULD,  FRANCIS  BISSON, 

AND  JEAN  HUBERT  (1). 

(2  Moore,  P.  C.  188—192.) 

Petition  and  doleance  against  an  Act  of  the  States  of  Jersey,  dismissed ; 
the  petitioners  having  their  remedy  in  the  island  for  any  damage  sustained 
in  the  execution  of  the  Act,  and  not  being  entitled  to  apply  in  the  first 
instance  to  the  King  in  Council.  Seinble,  The  Judicial  Committee  have 
no  jurisdiction  to  determine  a  matter  litigated  in  an  inferior  Court,  but 
on  appeal  from  the  decision  of  that  Court. 

This  was  a  petition  and  doleance  referred  by  his  Majesty  to 
the  Judicial  Committee  for  their  opinion  and  advice :  presented 
under  the  following  circumstances. 


(1)  Present :  Lord  Brougham,  Mr. 
Baron  Parke,  Mr.  Justice  Bosanquet, 


the  Chief   Judge  of   the  Court  of 
Bankruptcy,  and  Sif  John  NichoU. 
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By  an  Act  of  the  States  of  Jersey,  passed  on  the  2drd  of  July,  in  re  Qould. 
1882,  it  was  ordered,  that  a  tunnel  or  aqueduct  should  be  con- 
structed for  the  purpose  of  draining  and  cleansing  the  town  of 
St.  Helier,  and  a  Committee  of  the  States  was  appointed  to 
superintend  the  work ;  by  whom  the  line  was  marked  out. 

Mr.  Robert  Brown  having  become  the  contractor,  an  agree- 
ment was  concluded  between  him  and  the  Committee,  by  which 
it  was  expressly  stipulated  that  he  should  be  ''  responsible  for 
any  injury  which  might  occur  by  the  giving  way  of  the  walls  of 
houses,  or  other  buildings,  from  the  work  he  thereby  undertook, 
save  and  except  the  risk  which  was  to  attend  the  passing  under 
the  premises  of  Mr.  Thomas  Cabot,  King  Street,  which  risk  was 
to  be  borne  by  the  Committee  of  the  States  above  mentioned, 
the  other  contracting  party." 

The  petitionee,  William  Gould,  Francis  Bisson,  and  Jean 
Hubert,  were  the  owners  and  occupiers  of  houses  *and  premises  [  *189  ] 
situate  in  New  Street,  a  small  narrow  street  through  which  the 
tunnel,  or  aqueduct,  was  carried:  and  in  the  progress  of  the 
work  their  houses  as  well  as  several  others  were,  from  the 
extensive  nature  of  the  excavation  and  the  settlement  occasioned 
by  the  undermining  of  the  street,  so  much  damaged  as  to  be 
rendered  unsafe  for  occupation. 

In  consequence  of  the  damage  thus  sustained  by  the  petitioners, 
they  presented  a  memorial,  first  to  the  Committee  and  afterwards 
to  the  States,  setting  forth  the  injury  done  to  their  properties, 
and  praying  for  compensation. 

The  States  ordered  the  memorial  to  be  lodged  ''  au  greffc.*' 

No  farther  notice  of  the  memorial  having  been  taken  by  the 
States,  the  petitioners  presented  a  further  memorial  to  his  Excel- 
lency the  Lieutenant-Governor,  who  immediately  referred  the 
matter  to  Nicholas  Le  Quesne,  Jun.,  Esq.,  a  jurat  of  the  Boyal 
Court,  and  the  chairman,  or  president,  of  the  Committee  for 
superintending  the  construction  of  the  drain. 

Mr.  Le  Quesne,  in  his  answer  to  the  Lieutenant-Governor, 
referred  the  petitioners  for  compensation  to  the  contractor,  as 
the  only  party  answerable  for  any  loss  or  damage  that  might 
happen  to  any  building  in  the  streets,  or  near  which  the  tunnel 
was  to  pass. 

B.B. — VOL,  XLVI.  8 
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In  re  Gould.  YariouB  negotiations  passed  between  the  Committee  of  the 
States  and  the  petitioners  respecting  the  adjustment  of  the 
petitioners'  claims,  the  States  proposing  to  refer  the  matter  to 
arbitration,  to  which  they  required  as  of  course  that  the  con- 
tractor, Mr.  Brown,  should  be  a  party;  this  proposal  was, 
however,  opposed  by  the  petitioners,  who  insisted  on  the  States 
being  alone  liable  to  them,  and  refused  to  allow  the  introduction 
[  *1M  ]  of  any  *other  party  to  change  that  liability,  in  consequence  of 
which  the  States  rejected  their  petition. 

On  the  6th  of  May,  1884,  the  petitioners  brought  a  joint  action 
in  the  Royal  Court  against  Mr.  Le  Quesne  as  the  president  of 
the  before-mentioned  Committee;  which  upon  the  hearing 
was  dismissed,  on  the  ground  that  the  rights  of  the 
parties  being  several  and  distinct,  a  joint  action  could  not  be 
maintained. 

In  consequence  of  this  decision  the  petitioner,  Jean  Hubert, 
commenced  a  separate  action  against  the  Committee  of  the 
States,  for  the  damage  done  to  his  house  by  the  public  works. 
The  Royal  Court  in  the  first  instance,  and  against  the  remon- 
strance of  the  plaintiff,  ordered  Mr.  Brown,  the  contractor,  to  be 
admitted  as  an  intervening  party,  and  subsequently  dismissed  the 
cause,  on  the  ground  that  the  action  was  badly  laid,  being  brought 
against  '*  a  Committee  of  the  States,"  instead  of  "  the  Committee 
for  conducting  the  works  of  the  Public  Drain."  This  decision 
was  confirmed  on  appeal  by  a  full  Court,  and  no  appeal  therefrom 
made  to  his  Majesty  in  Council. 

The  petitioner,  Francis  Bisson,  also  commenced  a  separate 
action  against  the  Committee  of  the  States,  in  which  various 
proceedings  were  taken,  but  no  ultimate  decision  come  to.  The 
States,  notwithstanding  the  dismissal  of  the  former  suit,  being  in 
negotiation  with  all  the  petitioners  for  an  adjustment  of  their 
demands  upon  the  footing  of  the  contractor's  liability  in  the  first 
instance  ;  which  the  petitioners  rejected,  claiming  and  insisting 
on  their  right  to  indemnity  immediately  from  the  States,  and 
demanding  reparation  for  delay,  as  well  as  for  the  damage  done 
to  their  premises. 

This  being  refused  by  the  States,  the  petitioners  presented  a 
[  *191 1      petition  and  dpleance  to  his  Majesty  in  ^Council,  embodying  the 
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principal  facts  above  stated,  and  alleging  that  frequent  and  in  re  Qould. 
vexatious  delays  had  arisen  in  the  progress  of  their 'respective 
suits,  by  reason  of  several  of  the  Committee  being  jurats  of  the 
Court,  and  declining  to  hear  or  determine  a  suit  in  which  they 
were  interested :  the  petitioners  also  alleged  that  such  circum- 
stance precluded  their  obtaining  impartial  justice  in  their  suits, 
but  did  not  venture  to  impeach  the  motives  or  integrity  of  the 
Court ;  and  prayed  his  Majesty  to  call  upon  the  States  to  answer 
the  matter  contained  in  their  petition,  and  to  direct  them  forth- 
with to  ascertain  upon  fair  and  equitable  principles  the  extent  of 
the  injury  sustained  by  the  petitioners,  by  means  of  the  public 
works  performed  under  or  in  pursuance  of  the  Act  of  the  28rd 
of  July,  1882,  and  to  make  to  them  a  fair  and  reasonable 
compensation  in  respect  thereof. 

The  petition  was  supported  by  the  affidavits  of  the  proceedings, 
and  the  general  nature  of  the  damages  instanced. 

The  States  presented  their  answer,  in  which  they  set  forth 
various  circumstances  connected  with  the  proceedings,  and 
expressed  their  willingness  at  all  times  to  afford  compensation  to 
the  petitioners,  but  insisted  that  the  contractor  was  the  party 
liable  in  the  first  instance,  and  against  whom  the  petitioners 
were  bound  to  proceed  ;  and  contended  that  no  grounds  existed 
to  warrant  the  presentation  of  the  petition  and  doleance,  the 
petitioners  having  their  proper  remedy  in  the  tribunals  of 
the  island. 

Dr.  Ltishington  and  Mr.  Swan,  for  the  petitioners. 

Mr.  Pemberton,  K.  C,  and  Mr.  Biwk,  for  the  States. 

Lord  Bbouoham  : 

This  petition  having  been  referred  to  us,  we  must  state  our 
opinion  on  it :  their  Lordships  are  all  of  opinion  to  recommend 
her  Majesty  not  to  interfere.  If  the  petitioners  are  damaged  by 
the  works  executed  in  pursuance  of  the  act  of  the  States,  they  have 
their  remedy  in  the  tribunals  of  the  island,  and  if  not  satisfied 
with  their  decision,  may  appeal  to  this  Court ;  but  they  cannot 
eome  here  and  obtain  by  a  short  cut  (as  they  now  seek)  the 
remedy  they  may  ultimately  be  entitled  to  in  the  Court  below. 

8—2 


[  192  ] 
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inre^GouLD,  They  admit  by  their  petition  that  they  have  a  remedy  in  the 
island,  and  were  in  fact  proceeding  to  enforce  it ;  yet  they  ask 
this  Court  to  compel  the  States  to  ascertain  the  extent  of  the 
injury  sustained,  and  then  to  make  reasonable  compensation. 
We  have  no  jurisdiction  to  make  such  an  order.  Neither  is  it, 
in  the  opinion  of  their  Lordships,  any  ground  for  this  petition, 
that  some  of  the  jurats  are  members  of  the  Committee  ''for 
conducting  the  works  of  the  public  drain/'  for  they  have  no 
individual  interest  in  the  matter ;  and  if  their  judicial  conduct 
is  corrupt,  or  they  refuse  to  attend  the  Court,  and  thereby  cause 
a  denial  of  justice,  that  might  be  the  ground  of  a  separate  pro- 
ceeding ;  there  is,  however,  no  pretence  for  such  an  allegation 

here  :  the  petition  must  therefore  be  t^  .     .      , 

Dismissed. 


On  Appbal  prom  the  Royal  Court  of  Jbrsby(i). 
1838.        FRANCIS  BERTRAM,  WILLIAM  LE  BRETON,  and 
^^"—'  Others    v.    THOMAS    DUHAMEL    and    PETER 

^'i^K^E^'  PHILIP  DUHAMEL  (2). 

^^^'^  (2  Moore,  P.  C.  212-222.) 

The  rate  of  exchange  at  which  a  creditor  is  entitled  to  recover  on 
account  of  money  received  under  a  specific  authority,  to  be  applied 
in  a  particular  manner,  is  according  to  the  rate  at  the  time  and  place 
specified,  where  the  default  in  payment  was  made,  and  not  at  the  time 
the  judgment  for  the  recovery  of  the  sum  is  recorded. 

In  this  case  the  appellants  were  partners  in  a  commercial  house 
established  at  Buenos  Ayres  in  South  America,  known  by  the 
name  of  Bertram,  Le  Breton  &  Co.,  and  the  respondents  were 
merchants  and  ship-owners  in  the  island  of  Jersey. 

Towards  the  latter  end  of  the  year  1827,  the  respondents 
despatched  one  of  their  ships,  called  the  Gaspee,  Philip  Yibert, 
master,  for  Rio  Janeiro,  with  a  general  cargo.  At  this  period 
the  republic  of  Buenos  Ayres  was  at  war  with  the  Emperor  of 
Brazil.   The  ship  was  captured  on  its  voyage,  by  a  Buenos  Ayres 

(1)  Present:  Lord  Brougham,  Mr.  v.  Pearson  <k  S&ti  [1898]  1  Ch.  581, 
Baron  Parke,  Mr.  Justice  Bosanquet,  67  L.  J.  Ch.  304,  78,  L.  T.  432, 
and  the  Chief  Judge  of  the  Court  of  C.  A.,  where  the  principal  case  is 
Bankruptcy.  cited  arg.  [1898]  1  Ch.  at  p.  585. 

(2)  See  and  distinguish   Mannera 
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privateer,  on  account  of  having  warlike  stores  on  board ;  and     Bertram 
was  carried,  first  to  Salada,  thence  to  Ensanada,  and  ultimately     duhamel. 
to  Buenos  Ayres ;  where,  on  her  arrival,  the  cargo  was  deposited 
at  the  custom-house,  and    afterwards    sold,  and  the  proceeds 
deposited  in  the  National  Bank,  to  await  the  decision  of  the 
Prize  Court. 

After  the  decision,  which  went  to  condemn  a  portion  of  the 
cargo,  the  produce  of  the  residue,  amounting  *to  89,456  dollars       [  *213  ] 
6  cents,  was  paid  over  to  the  appellants'  house  as  agents  for 
the  respondents. 

The  master  of  the  Oaapee  had  orders  to  leave  nothing  in  the 
country,  but,  with  the  proceeds  of  the  cargo,  to  procure  a  return 
cargo  of  the  produce  of  the  country ;  and  he  accordingly  applied 
to  Mr.  Chambers,  the  appellants*  managing  partner  at  Buenos 
Ayres,  in  order  that  the  money  he  had  received  on  account  of 
the  respondents  might  be  turned  into  bills  on  London,  or  gold,  to 
enable  the  ship  to  proceed  to  Monte  Video,  where  a  cargo  of 
hides  procured  by  the  appellants'  house  awaited  its  arrival. 
Chambers  declined  procuring  gold,  but  promised  to  procure 
bills ;  and  some  delay  was  occasioned  by  the  master  not  being 
furnished :  at  length  Vibert,  having  received  a  letter  from  Mr. 
F.  Hocquard,  the  agent  for  the  Monte  Video  branch,  advising 
that  the  hides  were  ready,  and  pressing  him  to  sail  for  that 
place  as  soon  as  possible,  on  account  of  the  perishable  nature  of 
that  commodity,  left  Buenos  Ayres  on  the  17th  of  October,  1828, 
having  first  exacted  a  promise  from  Chambers  that  he  would 
remit  by  the  packet,  which  was  to  follow  in  a  few  days,  the  amount 
he  had  in  his  possession  belonging  to  the  respondents,  together 
with  the  account,  which  Chambers  had  not  then  furnished. 

The  Oaspee  reached  Monte  Video  on  the  21st  of  October,  and 
the  master  immediately  commenced  loading.  While  at  this 
place  the  master  received  a  letter  from  Chambers,  dated  Buenos 
Ayres,  28th  of  October,  1828,  enclosing  the  account,  but  no 
remittance,  acknowledging  a  balance  of  20,452  dollars  5  cents, 
in  favour  of  the  respondents,  to  be  remitted  at  Monte  Video,  but 
at  the  same  time  informing  the  master  that  the  house  could  not 
remit  to  Monte  Video  that  ^amount,  as  Messrs.  Weller,  with  [  •214  j 
whom  they  had  been  in  treaty,  would  not  then  draw  at  20  pence ; 
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Bebtbam  that  no  bills  ^ere  ofifiering  on  Monte  Video,  even  to  be  received  in 
DuHAMEL.  copper,  and  that  doubloons  were  too  high  to  send,  as  they  were 
selling  at  41  dollars  each;  that  they  had  tried  all  means  to 
remit,  but  found  it  impossible  at  that  moment ;  and  they 
suggested  that  Mr.  Hocquard  and  the  master,  Vibert,  should  hit 
upon  some  plan  to  remit  to  them  at  Monte  Video. 

The  master  answered  this  letter  on  the  1st  of  November,  1828, 
as  follows :  "  I  have  spoken  to  Mr.  Hocquard  in  regard  to  the 
sum  you  hold  belonging  to  Messrs.  T.  and  P.  Duhamel,  and  his 
opinion,  and  mine  also,  is  to  keep  it  at  Buenos  Ayres  until  better 
times,  and  to  place  it  at  the  best  advantage  on  account  of  Messrs. 
T.  and  P.  Duhamel." 

The  master  paid  for  the  cargo,  which  he  purchased  at  Monte 
Video  on  account  of  the  respondents,  by  bills  which  he  drew  on 
their  agent  in  London,  and  shortly  after  left  Monte  Video,  on  his 
return  to  Europe. 

On  the  18th  of  April,  1829,  the  respondents  commenced  an 
action  in  the  Boyal  Court  of  the  island  of  Jersey  against  the  appel- 
lants, three  of  the  partners  of  the  house  of  Bertram,  Le  Breton 
&  Co.,  of  Buenos  Ayres,  domiciled  in  Jersey,  to  account  to  the 
respondents  for  the  sum  of  20,452  dollars  and  5  cents,  the  net 
produce  of  the  cargo  sold  at  Buenos  Ayres,  calculated  at  one 
shilling  and  eight  pence  per  dollar,  according  to  the  rate  of 
exchange  prevailing  at  that  place  on  the  17th  of  October,  1828, 
with  interest  until  the  day  of  payment. 

The  cause  was  heard  for  the  first  time  on  the  22nd  of  April, 

1829,  when  the  appellants  requested  time  to  communicate  with 

[  *215  ]      Buenos  Ayres :  this  was  refused,  and  *a  rule  made  to  enable  the 

parties  to  produce  evidence.    The  appellants  appealed  to  the 

superior  Court  en  Jin  de  came. 

On  the  2nd  of  November,  1880,  the  cause  was  heard  before  the 
full  bench  of  jurats  ;  the  appellants  abandoned  their  appeal 
en  fin  de  cause,  respecting  the  refusal  of  a  delay,  and  after  a  full 
hearing,  the  Court  decreed  that  the  appellants  were  to  pay  to 
the  respondents  the  amount  of  the  balance  of  their  account, 
20,452  dollars  5  cents,  at  the  rate  of  one  shilling  and  eight 
pence  per  dollar,  with  interest,  to  be  computed  from  the  28th  of 
October,  1828,  with  costs. 
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From  this  judgment  the  appellants  appealed    to    his  late     Bertram 
Majesty  in  Council.  duhImbl. 

Sir  William  FoUett,  Q.  C,  and  Mr.  Croinpton,  for  the  appel- 
lants : 

Contended  that  the  master  of  the  vessel  having  authority  to 
direct  that  the  money  in  question  should  be  retained  by  the 
appellants,  did  direct  and  authorize  them  so  to  do:  and  that 
they  were  consequently  only  liable  to  pay  such  money  according 
to  the  rate  of  exchange  existing  when  the  payment  should  be 
called  for  and  made  to  the  respondents.  They  insisted  also  that, 
supposing  the  master  to  have  possessed  no  such  authority,  and 
that  his  directions  might  or  ought  to  have  been  disregarded,  it 
was  not  proved  to  be  the  custom  that  a  consignee  at  the  port 
where  the  cargo  has  been  sold,  is  bound  to  remit  the  proceeds  of 
that  cargo  to  another  port  to  which  the  vessel  has  proceeded,  for 
the  alleged  purpose  of  purchasing  another  cargo. 

Dr.  Lushington  and  Mr,  Sawiders,  for  the  respondents  : 

Argued  that  the  appellants,  being  the  accredited  agents  of  the  [  2i6  ] 
respondents  at  Buenos  Ayres,  were  bound  by  the  directions 
conveyed  to  them  through  the  master  of  the  Oaspee,  as  well  as 
by  the  custom  of  trade,  to  dispose  of  the  money  they  received  on 
account  of  the  respondents,  so  as  to  render  it  available  to  the 
purchase  of  the  return  cargo  taken  in  at  Monte  Video  :  and  that 
no  obstacle  existed  to  prevent  their  applying  the  sum  held  to 
their  use,  to  that  purpose. 

Thb  Chief  Judob  of  the  Court  of  Bankruptcy  [Sir  Thomas        isss. 
Erskinb]  :  ^^^'  ^^' 

This  was  an  appeal  from  a  sentence  of  the  Boyal  Court  of 
Jersey,  pronounced  in  a  suit  instituted  by  the  respondents 
against  the  appellants  to  recover  a  balance  of  20,452  dollars  and 
5  cents,  at  the  rate  of  exchange  at  Buenos  Ayres  on  the  17th 
of  October,  1828,  with  interest  and  damages. 

The  Court,  after  hearing  the  cause,  which  was  commenced  in 
the  month  of  April,  1829,  by  its  sentence  bearing  date  the  2nd 
November,  1830,  condemned  the  appellants  to  pay  to  the 
respondents  the  balance  which  the  said  house  owes  them  at  the 
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Bebtra^m  rate  of  twenty  pence  per  dollar,  with  interest  since  the  28th  of 
DuHAMBL.     October,  1828,  and  to  pay  costs. 

That  the  respondents  were  entitled  to  a  judgment  for  the 
balance  of  their  account,  was  not  and  is  not  disputed.  The 
question  between  the  parties  was,  at  what  rate  per  dollar  the 
amount  of  that  balance  was  to  be  paid. 

The  money  in  respect  of  which  the  balance  was  due  was 
received  by  the  appellants  at  Buenos  Ayres  in  August,  1828,  and 
ought,  as  the  respondents  contend,  and  as  the  Boyal  Court 
I  '217  ]  thought,  to  have  been  remitted  by  *them  to  Monte  Video  in  the 
month  of  October  of  that  year,  at  which  time  the  rate  of 
exchange,  according  to  the  evidence  of  the  cause,  was  from 
twenty  to  two-and-twenty  pence  per  dollar ;  whereas,  at  the  time 
of  the  judgment,  the  exchange  had  fallen  as  low  as  sixpence  per 
dollar,  and  the  contest  between  the  parties  was  which  of  them 
ought  to  bear  the  loss  of  this  depreciation.  This  must  depend 
upon  the  nature  of  the  contract  between  the  parties.  If  the 
money  was  received  in  Buenos  Ayres  under  a  general  authority, 
as  agent,  without  any  agreement  express  or  implied  as  to  the 
time  or  place  of  its  repayment,  the  measure  of  damages  to  which 
the  creditor  would  be  entitled  in  Jersey  would,  according  to  the 
case  of  Scott  v.  Bevan  (i),  be  the  rate  of  exchange  at  the  time 
the  judgment  is  recorded. 

But  if  any  specific  time  and  place  had  been  fixed  by  the 
contract  of  the  parties  for  the  repayment,  then  the  rate  of 
exchange  at  the  time  and  place  specified  would  be  the  measure 
of  the  amount  to  be  recovered,  according  to  Lord  Eldon's 
opinion  in  Cash  v.  Kennion  (2),  in  which  his  Lordship  says,  "I 
cannot  bring  myself  to  doubt,  that  where  a  man  agrees  to  pay 
ICKM.  in  London  upon  the  1st  of  January,  he  ought  to  have  that 
sum  there  on  that  day.  If  he  fails  in  that  contract,  wherever  the 
creditor  sues  him,  the  law  of  that  country  ought  to  give  him  just 
as  much  as  he  would  have  had  if  the  contract  had  been  performed." 

The  point  then  upon  which  the  question  in  this  case  turns,  is 

the  nature  of  the  contract  between  the  parties,  as  it  is  to  be 

collected  from  the  evidence  before  the  Court  below.     From  that 

evidence  it  appears  that  the  respondents  who  are  merchants  and 

(1)  36  R.  R  482  (2  B.  &  Ad.  78}.  (2)  11  Yes.  314. 


VOL.  XLvi.]    1888.    P.O.    2  MOORE,  P.  C.  217— 219.  41 

ship-owners  in  the  island  of  Jersey,  towards  the  end  of  the  year  Bkbtram 
1827,  *sent  out  a  cargo  from  Jersey  in  their  vessel  the  Gaspee,  duhambl. 
bound  for  Bio  de  Janeiro.  On  her  voyage  she  was  captured  by  [  •zis  ] 
a  Buenos  Ayrean  vessel,  and  carried  into  Buenos  Ayres,  when  a 
portion  of  the  cargo  was  condemned,  and  the  produce  of  the 
remainder  was  paid  over  to  the  appellants,  who  are  partners  in 
a  commercial  house  in  Buenos  Ayres,  having  also,  as  it  is  said, 
a  house  of  business  in  the  island  of  Jersey.  The  authority  under 
which  the  appellants  received  the  money  is  nowhere  clearly 
explained  in  the  evidence  ;  the  probability  is,  that  the  appellants 
acted  under  the  authority  of  a  letter  of  instruction  given  to 
Vibert,  the  captain,  and  by  him  delivered  to  Mr.  Chambers,  the 
managing  partner  of  the  appellants  at  Buenos  Ayres,  in  which 
the  captain  was  directed,  in  case  of  any  unforeseen  event  carrying 
him  to  Buenos  Ayres,  to  address  himself  to  that  house.  There 
was  no  evidence  of  any  precise  directions  in  case  of  the  proceeds 
of  the  cargo  coming  to  their  hands.  The  Court  therefore  must 
consider  that  the  money  was  received  by  the  appellants  under 
the  general  responsibility  of  agents,  to  apply  it  to  the  use  of 
their  principals,  according  to  the  emergency,  and  subject  to 
their  directions. 

The  captain,  however,  who  appears  to  have  acted  in  the 
character  of  supercargo  also,  stated  that  he  had  orders  to  leave 
nothing  behind  him,  and  that  therefore,  in  a  conversation  with 
Chambers,  he  arranged  with  that  gentleman  that  the  money 
should  be  remitted  to  the  captain  at  Monte  Video,  where  he  had 
given  orders  for  the  purchase  of  a  cargo  of  hides ;  and  Chambers, 
according  to  the  evidence  of  the  captain,  suggested  that  the  best 
way  to  remit  the  money  would  be  by  bills,  which  he  undertook 
to  remit  to  the  captain  at  Monte  Video  by  the  packet  that  was  to 
leave  Buenos  Ayres  ♦two  or  three  days  after  the  captain,  or  by  [  '219  ] 
some  earlier  opportunity.  The  captain  left  Buenos  Ayres  for 
Monte  Video  on  the  17th  of  October,  1828,  and  ought,  according 
to  the  engagement  made  by  Chambers,  to  have  received  the 
proceeds  of  the  cargo  in  the  latter  part  of  the  month,  the  two 
places  being  about  three  days'  sail  apart,  and  the  captain,  having 
received  from  Chambers,  on  the  1st  of  November,  a  letter  bearing 
date  the  28th  of  October ;  in  which  he  (Chambers),  after  alluding 
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Bebtram  to  certain  accounts  inclosed,  says,  ''We  are  very  sorry  we  cannot 
DuHAM£L.  remit  to  Monte  Video  at  this  moment  for  your  account,  as 
Mr.  Weller,  with  whom  we  were  in  treaty  for  5001.  when  you  were 
here,  will  not  now  draw  at  20  pence  :  in  fact,  no  bills  are 
o£Eering,  not  even  on  Monte  Video,  to  be  received  in  copper. 
Doubloons  are  too  high  to  send,  as  they  are  selling  to-day  at 
forty-one  dollars  each  :  we  have  tried  every  way  to  remit,  but  find 
it  impossible  at  this  moment.  We  shall  be  very  happy  if  you  and 
Mr.  Hocquard  hit  upon  some  plan  to  remit  you  at  Monte  Video.*' 

In  answer  to  this  letter,  the  captain,  on  the  1st  of  November, 
addressed  a  letter  to  the  respondents,  in  which  he  alludes  to  the 
passage  in  Chambers'  letter  in  the  following  terms :  ''I  have 
spoken  to  Mr.  Hocquard  in  regard  to  the  sum  you  hold 
belonging  to  Messrs.  T.  and  P.  Duhamel ;  and  his  opinion, 
and  mine  also,  is  to  keep  it  at  Buenos  Ayres  until  better 
time,  and  to  place  it  to  the  best  advantage  to  account  of 
Messrs.  T.  and  P.  Duhamel." 

The  captain  having  been  thus  disappointed  of  the  means 
of  paying  for  his  homeward  cargo  out  of  the  proceeds  in  the 
hands  of  the  respondents,  was  obliged  to  pay  for  it  by  bills 
drawn  by  him  on  Mr.  John  Thomas,  the  London  agent  of  the 
[  •220  ]  respondents,  and  sailed  from  *Monte  Video  with  a  cargo  of 
hides  on  the  15th  of  November,  1828,  without  having  received 
any  further  communication  from  the  respondents. 

Under  these  circumstances  the  respondents  contended,  in  the 
Court  below,  that  they  were  entitled  to  be  paid  the  balance  due 
to  them  from  the  appellants,  according  to  the  rate  of  exchange 
at  the  time  when  the  appellants  engaged  to  forward  the  amount 
from  Buenos  Ayres  to  Monte  Video,  towards  the  latter  end  of 
October,  1828 ;  which  they  calculated,  according  to  the  evidence  in 
the  cause,  at  20d.  per  dollar,  although  the  captain  stated  that  the 
day  before  he  sailed  he  could  have  procured  bills  at  22rf.  per  dollar. 

The  appellants,  on  the  other  hand,  insisted  that  the  under- 
taking of  Chambers  did  not  amount  to  an  absolute  engagement 
to  remit  the  money  to  Monte  Video,  and  that  the  political  state 
of  the  country  having  rendered  that  remittance  impossible,  or  at 
least  inexpedient,  and  especially  as  the  captain  had  sanctioned 
their  retaining  the  money  at  Buenos  Ayres  until  better  times, 
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they  could  not  be  responsible  for  any  loss  arising  from  the     Bbbtram 
sabseqaent  depression  of  the  rate  of  exchange.  Duhambl. 

Their  Lordships  have  considered  the  evidence ;  and  although 
it  is  not  80  satisfactory  as  to  relieve  the  case  from  all  difficulty, 
their  Lordships  are  of  opinion  that  the  Court  below  has  come 
to  the  right  conclusion  ;  their  Lordships  collect  from  all  the 
evidence,  that  the  appellants,  having  received  the  proceeds  of 
the  sale  as  agents  for  the  respondents,  were  bound  to  remit 
them,  according  to  the  requisition  of  the  captain  and  the  express 
engagement  of  Chambers,  to  the  captain  at  Monte  Video,  to 
meet  the  purchase  of  a  return  cargo.  And  although  the  captain, 
by  his  letter  of  the  1st  November,  advised  the  appellants  to 
retain  the  money  *till  better  times,  he  did  so  upon  the  represen-  [  *22i  ] 
tation  of  the  appellants*  agent,  that  it  was  impossible  for  them 
to  remit  the  money  to  Monte  Video  at  the  time,  and  therefore 
their  Lordships  think  that  the  letter  of  the  captain  will  place 
the  appellants  in  no  better  position  than  that  which  they 
occupied  before.  For  although  their  Lordships  consider  that 
if  the  remittance  had  been  rendered*  impracticable  by  the 
political  state  of  the  country,  the  appellants  would  not  have  been 
responsible  for  the  consequences,  yet  they  are  of  opinion  that 
it  was  for  the  appellants  to  prove  the  actual  existence  of  those 
impediments  to  which  Chambers  referred  in  his  letter  of  the 
^th  October,  1828,  and  that  as  the  captain  was  not  in  a 
situation  to  decide  upon  their  reality,  his  acquiescence  in 
Chambers'  statement  ought  not  to  give  to  his  letter  the  effect 
of  evidence  of  a  fact  of  which  there  is  no  other  proof  in  the 
cause,  while  the  evidence  of  the  witnesses,  though  slight, 
points  rather  to  the  conclusion,  that  if  due  diligence  had  been 
employed,  the  means  of  making  the  remittance  might  have 
been  found. 

In  the  course  of  the  argument  it  was  suggested  that  the 
appellants  had,  when  the  cause  was  called  on  for  hearing  in  the 
Royal  Court,  applied  for  time  to  communicate  with  the  house  in 
Buenos  Ayres,  which  had  been  refused,  and  it  was  suggested 
that  if  time  had  been  allowed  they  might  have  been  enabled 
to  establish  their  defence  by  evidence  of  the  actual  state  of 
commercial  affairs  at  Buenos  Ayres  at  the  time  referred  to; 
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but  on  looking  to  the  proceedings  their  Lordships  find   that 

the  suit  was  commenced  on   the   18th   of  April,   1829  ;    the 

plaintiff,  after  taking  the  captain's  evidence,  who  was  about 

to  sail  on  another  voyage,  suspended  all  further  -proceedings 

till  the  6th  of  July,  1830 ;  and  *that  witnesses  were  examined 

as  late  as  the  14th  of  October  of  that  year ;  and  further,  that 

although  the  appellants  had  noted  an  appeal  to  the  superior 

Court  en  Jin  de  came  for  the  refusal  of  delay,  yet  before  the 

final  decree  they  abandoned  that  appeal,  from  the  conviction 

probably  that  it  would  be  vain  to  complain  of  a  refusal  to  afford 

them  an  opportunity  of    receiving  instructions   from  Buenos 

Ayres,  which  they  had  since  in  fact  enjoyed,  and  of  which  they 

had  made  no  use. 

Without  adverting,   therefore,   to  the   evidence   of    custom, 

which   seems   inapplicable   to   a  case  like   this,    and  looking 

only  to  the  conduct  of  the  parties  in  this  transaction,  their 

Lordships  will  recommend  her  Majesty  to  dismiss  this  appeal, 

and  to  , 

Affirm  the  sentence  ajypealedfrom,  with  costs* 


18H8. 
Dec.  15. 

Dr  LUBH- 
INQTON. 
[292  J 


WILKINSON 
Another  v. 


On  Appeal  fbom  the  Supbbme  Coubt  of  British  Guiana  (i). 

JOHN   CAMPBELL,  Senior,  &   Co.   v.  WILKINSON 

DENT,  JAMES  M'PHERSON,  and  Another. 

And  on  Cross-Appeal, 
DENT,     JAMES    MTHERSON,     and 
JOHN  CAMPBELL,  Senior,  &  Co. 

(2  Moore,  P.  C.  292—310.) 

An  agreement  made  in  Scotland  for  the  discharge  of  a  mortgage  of 
lands  in  Demerara,  by  bills  payable  in  Scotland,  is  a  Scotch  contract, 
and  to  be  interpreted  according  to  the  law  of  that  country. 

By  the  Scots  law,  a  creditor  having  several  debts  due  from  the  same 
debtor,  has  a  right  to  ascribe  a  payment  made  indefinitely  and  without 
appropriation,  to  whichever  debt  he  may  see  fit,  and  is  entitled  to  make 
his  election  even  at  the  last  hour. 

A.  being  resident  in  Demerara,  mortgaged  a  plantation  in  the  colony 


(1)  Present :  Lord  Brougham,  Mr. 
Baron  Parke,  Mr.  Justice  Bosanquet, 
the  Chief  Judge  of  the  Court  of  Bank- 


ruptcy, and  the  Right  Honourable 
Dr.  Lushington. 
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to  B.,  for  6»000/.,  and  such  farther  Bums  not  exceeding  50,0002.  as  B.     Campbell 

might  advance :  such  mortgage  to  have  proportionate  rank  and  prefer-  v- 

ence  with  one  for  which  A.  had  given  an  obligatory  bond  of  prior  date         Bent. 

(and  which  was  afterwards  made)  to  C,  a  merchant  at  Glasgow,  for 

14,000/.,  and  such  further  sums  not  exceeding  50,000/.  as  C.  ought 

advance.     By  an  account  subsequently  stated  between  A.  and  C,  it 

appeared  that  A.  was  indebted  to  C.  in  the  sum  of  30,000/.,  inclusive  of 

the  original  mortgage  of  14,000/. ;  in  payment  of  which  A.  gave  C.  ten 

bills  or  promissory  notes,  upon  which  C.  ultimately  received  15,000/.  and 

interest.     No  further  advances  were  made  by  B. ;  but  A,  being  indebted 

to  D.,  also  a  merchant  at  Glasgow,  an  agreement  was  entered  into  for 

the  payment  of  B.'s  mortgage  *by  D.,  to  whom  a  transfer  thereof  was 

made.     The  estates  of  A.  having  been  sold  pursuant  to  an  order  of  the 

Supreme  Court,  and  all  claimants  advertised  to  come  in,  C.  put  in  his 

claim  for  15,000/.,  the  balance  due  on  his  mortgage  with  interest;  the 

representatives  of  D.  also  put  in  their  claim  for  59,766/.,  the  amount 

of  advances  made  by  D.  to  the  mortgagor  inclusive  of  the  6,000/.  and 

interest:  Held  by  the  Judicial  Committee,  overruling  the  decision  of 

the  Court  below,  that  the  representatives  of  D.  were  only  entitled  under 

the  security  assigned  to  him,  to  the  amount  of  6,000/.,  and  interest :  and 

that  B.  was  entitled  to  rank  pari  passu  with  that  security  to  the  amount 

of  14,000/.,  there  being  no  evidence  of  appropriation  by  A.  of  the  sums 

already  paid,  which  were  therefore  indefinite  payments. 

This  ^as  an  appeal  and  cross-appeal  consolidated  by  an  order 
in  Council,  and  directed  to  be  heard  upon  one  printed  case  on 
each  side. 

;;The  facts  are  sufficiently  stated  in  the  judgment  for  the 
purposes  of  the  points  of  general  importance.] 

Mr.  Pembertan,  Q.C.,  Mr.  Bvrge,  Q.  C,  and  Mr.  Griffith        [299] 
Ricliards^  for  the  appellant.     *     *     ♦ 

Mr.  Knight  Bruce ^  Q.  C,  and  Mr.  Loftus  Wigram,  for  the        [  8oi  ] 
respondent.     ♦     *     * 

The  Right  Honourable  Dr.  Lushinoton  :  Dee.  17. 

The  parties  to  the  present  suit  are  Messrs.  Qampbell,  Senior, 
&  Co.,  who  are  the  appellants,  and  the  respondents  on  the  cross- 
appeal  by  their  attorney  in  the  settlement  of  Demerara.  The 
other  parties  are  Messrs.  Wilkinson  Dent  and  others,  who 
derive  their  rights  from  Messrs.  Colin  Campbell  &  Co.  The 
transactions  out  of  ^hich  this  litigation  arises,  are  briefly  as 
follows :  Mr.  Evan  Fraser  owned  several  estates  in  Demerara, 
amongst  others  a  plantation  called  Ridge.     By  a  mortgage  deed 
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Campbell  bearing  date  the  25th  of  October,  1822,  Fraser  mortgaged  the 
Dent.  Bidge  estate  to  Messrs.  Davidson,  Barkly  &  Co.,  for  6,000^.,  and 
also  for  further  advances,  but  there  was  in  this  deed  a  special 
stipulation  to  this  effect ;  after  a  recital  that  Fraser  was  at  the 
time  indebted  to  Messrs.  Campbell,  Senior,  &  Co.  14,000/.,  for 
[  *S02  ]  which  he  was  about  to  ^execute  a  mortgage  in  their  favour 
on  the  same  estate,  the  deed  stated  that  such  14,0002.  should 
have  proportionate  rank  and  claim  of  preference  with  the  6,000Z., 
and  that  every  subsequent  advance  by  Davidson,  Barkly  &  Co. 
should  be  postponed  to  the  14,0002. 

The  mortgage  to  Messrs.  Campbell,  Senior,  &  Co.  bears  date 
on  the  1st  of  April,  1828,  and  conforms  with  the  agreement 
recited  in  the  prior  deed,  and  also  purports  to  mortgage  this 
estate  for  subsequent  advances.  The  appellants  stand  on  this 
deed.  The  respondents  claim  under  the  former  deed  of  1822, 
and  allege  that  they  are  entitled  to  all  the  rights  which  Messrs. 
Davidson,  Barkly  &  Co.  originally  had. 

On  the  10th  of  October,  1823,  at  Glasgow,  an  account  was 
made  up  between  Messrs.  Campbell,  Senior,  &  Co.,  which  was 
termed  a  mortgage  account,  and  brought  out  at  that  date 
a  balance  against  Fraser  of  precisely  80,000/.  The  parties 
proposed  that  this  balance  should  be  discharged  by  ten  pro- 
missory notes,  the  last  of  which  would  become  payable  on  the 
81st  of  December,  1888,  and  they,  on  the  assumption  that  each 
bill  would  be  duly  honoured  at  maturity,  calculated  prospectively 
the  interest.  This  was  very  properly  called  a  mortgage  account, 
because  it  not  only  included  the  14,000/.  which  stood  pari  pasm 
with  the  6,000/.  secured  to  Davidson,  Barkly  &  Co.,  but  because 
by  the  deed  of  April  the  1st,  1828,  all  subsequent  advances  were 
to  be  covered  by  the  mortgage,  though  the  14,000/.  and  the 
6,000/.  would  take  priority.  Of  the  bills  so  given,  it  appears 
that  the  five  first  were  paid,  amounting  to  21,000/. 

With  respect  to  the  mortgage  of  6,000/.,  all  that  is  necessary 
[  *803  ]  at  present  to  be  said  is,  that  Messrs.  Davidson  *&  Co.  were  paid, 
and  did  transfer,  or  purported  to  transfer,  by  deed,  dated 
February,  1888,  their  security  on  Bidge  to  Messrs.  Colin 
Campbell  &  Co.  In  consequence  of  proceedings  commenced  in 
Demerara  in  1888,  the  estate  Bidge  was  sold.    Evan  Fraser  had 
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died  some  time  before,  when  Messrs.  Campbell,  Senior,  &  Co.     Campbell 
presented  their  claim  for  15,000^,  being  the  balance  due  on        dbnt. 
the  mortgage,  with  interest  from  the  81st  December,  1828,  to 
December,  1888.    The  claim  of  the  respondents  was  for  59,766/., 
which  included  the  payment  of  6,000Z.  to  Davidson  &  Co.,  the 
rest  being  advanced  by  Colin  Campbell  &  Co.,  to  Fraser. 

The  decree  bears  date  on  the  9th  May,  1885,  and  it  gave  the 
respondents  a  right  upon  the  Bidge  estate  for  50,0001.,  the  sum 
being  limited  to  50,0002.  in  consequence  of  a  stipulation  to  that 
effect  in  the  deed  ;  and  it  gave  the  appellants  a  right  for  14,0001. 
The  Court  seems  to  have  thought* that  the  respondents  were 
entitled  to  an  equal  right  and  preference  for  the  subsequent 
advances  or  a  part  thereof,  not  exceeding  50,0002.,  and  ought  to 
be  put  on  the  same  footing  as  the  appellants  for  their  14,0001. ; 
which  must  be  the  14,0002.  specially  adverted  to  in  the  mortgage 
to  Davidson  &  Co.,  of  February,  1822,  and  secured  by  the  deed 
of  April,  1828. 

Both  parties  appealed.  Messrs.  Campbell,  Senior,  &  Co.  claim 
a  priority  for  15,0002.  and  interest.  The  assignees  of  the 
respondents,  Colin  Campbell  &  Co.,  say  that  the  14,0002.  was 
paid  off,  and  that  they  are  entitled  to  come  in  first,  and  prefer- 
ably, for  their  whole  claim,  viz.,  the  6,0002.  and  all  the 
subsequent  advances.  Any  discussion  as  to  subsequent  advances 
will  be  unnecessary,  with  respect  to  either  security,  if  the  Court 
^should  be  of  opinion  that  the  14,0002.,  and  the  6,0002.,  with  [  *S04  ] 
the  interest  due  on  both  sums,  ought  to  be  first  proportionally 
paid  out  of  the  proceeds,  because  we  are  given  to  understand 
the  whole  proceeds  in  this  case  do  not  much  exceed  22,0002.,  and 
would  therefore  be  exhausted. 

The  first  question  then  is,  as  to  the  sum  of  6,0002.,  and 
interest,  secured  by  the  mortgage  of  February,  1822,  to  Davidson, 
Barkly  &  Co.  The  appellants  deny  that  the  respondents  are 
entitled  to  the  benefit  of  the  mortgage,  even  to  that  extent. 
With  respect  to  the  deed  of  the  21st  February,  1826,  the  first 
consideration  is,  who  were  the  parties  to  this  deed.  Now  we 
think  it  clearly  appears  from  an  examination  of  this  document, 
that  the  parties  to  that  deed  were  the  house  of  Davidson, 
Barkly  &  Co.,  by  their  attorney  Fraser,  in  person,  and  not  only 
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Campbell  in  person,  but  as  bearing  a  power  of  attorney  from  the  house  of 
Dent.  Colin  Campbell  &  Go.  This  deed  is  in  the  Dutch  form,  and  it 
begins  by  a  recital  made  as  it  would  appear  by  John  Stewart, 
the  attorney  of  Davidson,  Barkly  &  Co.,  of  certain  facts,  and 
amongst  those  facts  it  is  stated  particularly,  that  Messrs.  Colin 
Campbell  &  Co.  had  consented  to  accept  and  pay  the  bills,  and 
at  the  conclusion  of  that  deed  it  is  stated  that  Fraser  appeared 
and  assented  on  his  own  behalf,  as  well  as  on  the  behalf  of 
Messrs.  Colin  Campbell  &  Co.,  to  be  satisfied  therewith,  having 
full  power  and  authority,  by  virtue  of  a  power  of  attorney, 
bearing  date  the  15th  of  April,  1822.  There  can  be  no  doubt, 
we  think,  that  he  did  possess  such  power  of  attorney,  and  that 
he  was  a  party  to  this  deed  in  virtue  of  that  power  of  attorney  : 
indeed  it  appears  in  a  subsequent  part  of  the  case,  that  he  held 
such  power  of  attorney,  for  it  was  afterwards  revoked,  and  a 
[  *'^05  ]  new  *one  granted,  and  Fraser  was  one  of  the  four  persons  to 
whom  the  new  power  of  attorney  was  given. 

By  virtue  of  this  deed,  Messrs.  Colin  Campbell  &  Co.,  we 
think,  became  purchasers,  and  covenanted  to  give  a  good  con- 
sideration, viz.,  to  accept  and  pay  the  bills.  It  has  been  said  in 
argument,  that  they  did  not  pay  the  bills  in  due  course.  But 
the  attorney  for  Messrs.  Davidson,  Barkly  &  Co.,  for  whose 
benefit  the  provision  was  made  in  case  of  non-payment,  has 
admitted  that  they  were  duly  paid :  their  Lordships  therefore 
are  of  opinion,  that  that  point  does  not  arise,  and  consequently 
that  it  is  unnecessary  to  consider  it  further. 

It  has  been  further  urged,  that  the  debt  was  actually  paid  by 
Fraser,  and  extinguished,  and  that  consequently  the  mortgage  is 
gone.  Now  it  may  be  very  true,  that  if  a  mortgage  became 
extinguished  by  payment  of  the  debt,  it  could  not  possibly  be 
revived ;  but  we  are  of  opinion,  that  that  is  not  the  case. 
Messrs.  Colin  Campbell  &  Co.  fulfilled  their  part  of  the  contract : 
they  must  be  taken  to  have  accepted  and  paid  the  bills,  but  only 
on  condition  that  the  security  should  be  transferred  to  them. 
The  argument  which  was  pressed  on  the  Court  further  was  this, 
that  these  bills  were  paid  by  Fraser ;  and  it  is  true  that  his 
account  is  charged  with  the  amount,  but  we  think  that  in  fact 
that  is  nothing  more  than  a  mode  of  keeping  the  account  between 
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Colin  Campbell  &  Go.  and  Fraser.     What  difference  would  it    Campbell 

have  made  if  Colin  Campbell  &  Co.  had  then  commenced  a        dbnt. 

mortgage  account,  and  charged  to  that  account  the  bills  as  paid  ? 

Fraser  would  have  been  the  debtor,  though  the  estate  would 

have  been  the  security,  but  they  had  not  a  perfect  mortgage  at 

that  time.    But  be  this  as  it  may,  how  *can  it  affect  their  right       [  *306  ] 

to  this  security,  that  they  charged  Fraser  with  the  payment  of 

those  bills  in  their  general  account  current  ?    It  is  manifest  that 

in  some  shape  or  other  in  keeping  a  general  account  between 

Fraser  and  themselves,  Fraser  must  have  been  made  a  debtor  to 

the  estate :  he  still  continued  to  be  a  debtor  to  the  estate,  though 

they  might  be  entitled  to  have  a  security  for  the  amount. 

It  was  further  urged,  that  it  was  Fraser's  payment,  because 
he  is  charged  with  a  commission.  Now  we  are  of  opinion  that 
whether  that  was  a  proper  charge  or  not,  it  is  not  necessary  for 
OS  to  determine,  but  it  cannot  affect  the  legal  character  of 
the  transaction. 

In  February,  1883,  Messrs.  Davidson  &  Co.  executed  a  transfer 
of  this  security.  The  validity  of  this  transfer,  according  to  the 
laws  of  the  settlement  of  Demerara,  was  not  impeached  in  the 
Court  below.  It  is  now  too  late  to  raise  any  objection  therefore 
to  the  regularity  of  the  transfer,  and  we  think  it  must  be  taken 
as  valid.  We  are  therefore  of  opinion  that  the  respondents  are 
entitled  to  the  benefit  of  this  security  to  the  extent  of  the  6,000Z. 
with  interest. 

The  next  question  which  remains  for  decision  is,  whether 
Campbell,  Senior,  &  Co.  are  entitled  to  rank  pari  passu  with  the 
respondents,  for  14,0002.,  the  amount  specially  covered  by  the 
mortgage  of  1828.  The  only  objection  raised  to  their  being  so 
entitled  is,  that  the  14,0002.  has  already  been  paid  off,  and  this 
conclusion  is  said  to  be  supported  by  the  accounts  produced  by 
the  appellants,  appended  by  agreement  between  the  parties  to 
the  mortgage  deed,  and  the  admitted  fact  of  certain  payments 
having  been  made,  viz.,  to  the  extent  of  21,000/.  Now  looking 
at  this  ^account,  the  question  to  be  determined  is,  whether  this  [  *307  ] 
21,0002.  ought  to  be  applied  to  the  payment  of  the  first  item  in 
the  account,  viz.,  the  15,1592.  6s.  6(2.,  which  includes  the  14,0002. 
specially  secured,  or  whether  Campbell,  Senior,  &  Co.  have  a 
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Campbell  right  to  apply  it  in  liquidation  of  the  remainder — ^a  right  to 
Dent.        appropriate  it  to  their  own  benefit  and  advantage. 

Before  we  can  decide  this  point,  it  is  requisite  to  consider  by 
what  law  this  question  is  to  be  determined.  The  law  of  Demerara, 
where  the  land  mortgaged  lies,  or  the  law  of  Scotland,  where 
the  settlement  was  made,  and  where,  as  we  infer,  the  appellants, 
Campbell,  Senior,  &  Go.»  resided,  and  where  the  instalment  bills 
were,  at  least  some  of  them,  certainly  paid.  We  say,  whether 
or  not  it  appears  in  the  account  or  paper  annexed  to  it,  that 
those  bills  were  paid  in  Glasgow.  It  appears  on  an  examination 
of  the  account  given  in  by  the  respondents,  that  payment  of  two 
of  those  bills  was  made  in  Glasgow,  through  the  hands  of  Colin 
Campbell  &  Co.,  therefore  it  is  but  fair  to  conclude  that  the 
payments  were  all  to  take  place  in  the  same  mode  as  we  actually 
find  two  of  them  are  made. 

We  are  of  opinion  that  this  contract  must,  under  the  circum- 
stances, be  considered  as  a  Scotch  contract,  being  made  in 
Scotland,  and  to  be  performed  in  Scotland,  the  parties  living 
in  Scotland  at  the  time,  and  one  of  them  resident  there.  It 
relates  to  the  payment  of  a  debt :  and  the  circumstance  of  that 
debt  being  secured  by  mortgage  on  land  in  a  foreign  country 
does  not  we  think  alter  the  principle.  It  is  clear  that  the  con- 
struction of  the  contract  itself  must  fall  to  be  governed  by  the 
law  of  Scotland  itself;  that  if  any  question  had  arisen  with 
respect  to  the  payment  of  those  bills,  the  decision  of  that 
[  *308  ]  question  must  be  governed  by  *the  law  of  Scotland.  If  it  were 
necessary  to  follow  this  subject  up  further,  I  think  it  would  be 
easy  to  find  authorities  from  writers  on  public  law,  that  the 
mere  fact  of  the  money  having  been  advanced  on  mortgage  in  a 
foreign  country  does  not  render  it  requisite  that  the  contract 
should  be  governed  by  the  law  of  that  country  in  which  the 
mortgaged  land  is  situate. 

If  this  be  so,  the  next  consideration  is,  what  is  the  law  of 
Scotland  on  the  subject :  and  the  law  of  Scotland,  though,  as 
might  naturally  be  expected,  there  was  formerly  some  variation 
and  has  been  some  change  in  opinion,  yet  the  law  of  Scotland 
seems  now  to  be  perfectly  settled.  Mr.  Bell  in  his  Commentaries 
on  the  Law  of  Scotland,  vol.  ii.  p.  585,  states,  ''  Before  closing 
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this  subject  of  partial  payments,  it  may  be  proper  to  clear  the  Campbell 
doctrine  of  indefinite  payments  from  certain  doubts  which  attend  dent. 
it.  In  the  application  of  payments  made  by  one  who  stands 
indebted  to  another  in  more  than  one  obligation,  the  rules  are : 
first,  that  the  creditor  must  receive  as  appropriate  to  one  of 
these  debts,  a  payment  made  by  the  debtor  for  the  purpose  of 
extinguishing  that  debt.  Secondly,  that  the  receipt  given  by  the 
creditor  for  the  money  will  fix  its  appropriation.  Thirdly,  that 
where  the  payment  is  made  indefinitely,  and  no  appropriation 
expressed  in  the  receipt,  the  creditor  has  the  right  to  ascribe  it 
to  which  debt  he  may  see  fit ;  and  it  will  be  construed,  accord- 
ingly, that  he  has  followed  his  own  advantage."  Then  he  states 
the  principle  on  which  the  practice  is  founded  :  with  the  excep- 
tions (which  do  not  apply  to  the  present  case,  even  supposing 
them  exceptions) ;  and  he  states  the  authorities  on  which 
he  relies. 

I  do  not  think  it  necessary  to  state  those  authorities  at  any 
extent,  but  it  may  be  advisable  to  refer  to  one  "^which  is  in  [  *309  ] 
Morrison's  Dictionary,  6813.  The  decision  took  place  in  1739, 
the  case  of  Forbes  v.  Iiines  (i).  ''  We  have  receded  much  from  the 
civil  law  in  the  matter  of  indefinite  payment.  With  us  it  has 
been  understood  to  be  applied  to  the  debt  worst  secured,  and  to 
the  debt  not  bearing  annual  rent,  to  which,  as  the  duiior  sois, 
it  was  applied  by  the  civil  law ;  nay,  we  have  now  gone  so  far, 
as  instead  of  the  rule  of  the  civil  law,  that  electio  was  debitoris, 
we  have  gone  into  the  direct  contrary,  that  electio  is  creditoris, 
and  accordingly  it  was  in  this  case  found  that  the  indefinite  , 

payments  were  to  be  in^puted  as  the  creditor  thought  fit."  In 
Mr.  Erskine's  3rd  book,  title  9,  sec.  2,  there  will  be  found  the 
same  doctrine  laid  down  in  very  nearly  the  same  words. 

As  to  the  law  of  Scotland,  therefore,  there  does  not  appear  to 
be  any  difficulty  whatsoever  in  applying  that  law  to  the  present 
state  of  the  facts.  The  first  question  is,  whether  the  debtors 
had  appropriated  at  the  time  when  payment  was  made,  any  part 
of  the  sums  paid  to  the  liquidation  of  that  debt ;  and  we  have  no 
evidence  whatsoever  to  satisfy  our  minds  that  any  such  attempt 
at  fixing  the  appropriation  was  made  by  the  debtors.     Then  if 

(1)  1  Xilkerran's  Decieionfl,  284 ;  1  EIchieB'  Decisions,  9tli  November,  1739. 
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this  were  so,  the  election  remained  in  the  creditor;  and  then 
there  can  be  only  one  question,  which  is,  whether  he  had  already 
made  an  election:  because  if  he  had  once  made  an  election, 
it  might  be  difficult  to  say  that  he  had  a  right  to  recede  from 
that,  and  to  make  a  new  election.  If  he  had  not  made  an 
election  according  to  the  doctrine  laid  down  in  the  books  to 
which  I  have  referred,  he  certainly  had  *a  right  to  make  that 
election  at  the  last  hour.  We  are  of  opinion  that  there  is  no 
evidence  to  show  that  Campbell,  Senior,  &  Co.  had  made  any 
election  at  all,  therefore  they  had  a  right  to  appropriate  this 
payment  to  the  debt  not  so  well  secured  as  the  14,000Z.,  which 
was  entitled  to  the  preference  on  the  mortgage.  The  result  then 
is  this,  that  ^Campbell,  Senior,  &  Co.  are  entitled  to  claim  to  the 
extent  of  14,0002.,  with  interest  so  far  as  the  interest  is  unpaid,  pari 
passu,  with  the  6,000{.,  and  interest  due  thereon,  and  the  effect  will 
be  to  reverse  the  decree  so  far  as  relates  to  the  advances  beyond 
the  6,0002. ,  and  to  affirm  it  so  far  as  relates  to  the  14,000Z. 

We  shall  therefore  advise  her  Majesty  to  reverse  that  part  of 
the  decree  which  declared  the  respondents,  the  assignees  of 
Colin  Campbell  &  Co.,  entitled  to  rank  pari  passu  with  the 
appellants  in  the  net  proceeds  of  the  plantation  Ridge  for  the 
sum  of  50,0001.,  and  to  declare  such  claim  to  be  limited  to 
the  sum  of  6,0002.,  the  original  mortgage  amount  with  interest 
from  October,  1822,  and  affirm  that  part  of  the  decree  which 
allowed  the  appellants  to  rank  pari  passu  for  the  sum  of  14,0002. 
with  the  respondents.  y,^^  cross^appeal  must  he  disinUsed. 


1838. 
16. 

PABKE,  B. 

[817] 


On  Appeal  from  the  Prbrooativb  Court  of  Canterbury  (i). 
WILLIAM  BAKEE  v.  JAMES  BATT(2). 

(2  Moore,  P.  C.  317—330.) 

The  burthen  of  proof  of  the  genuineness  and  authenticity  of  a  will  lies 
on  the  party  propounding  it ;  and  if  the  conscience  of  the  Judge  is  not 
judicially  satisfied  that  the  paper  in  question  does  contain  the  last  will  and 
testament  of  the  deceased,  he  is  bound  to  refuse  its  admission  to  probate. 
(1)  Present :    Mr.    Baron    Parke,  (2)  Fultofi  v.  Andrew  (1875)  L.  R. 

Mr.   Justice   Bosanquet,   the    Chief      7  H.  L.  448,  461,  44  L.  J.  P.  17,  32 
Judge  of  the  Court  of  Bankruptcy,      L.  T.  209. 
and  Sir  John  Nicholl. 
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A  will  written  or  procured  to  be  written  by  a  party  who  is  benefited         Bakbk 
by  it  is  not  void;    but  the  circumstance  forms  a  just  ^ground    of  v* 

suspicion  against   the  instrument,    and  caUs   upon  the   Court  to  be         Batt. 
vigilant  and  jealous ;  and  unless  dear  and  satisfactory  proof  be  given  that 
it  contains  the  real  intentions  of  the  deceased,  will  be  pronounced  against. 

A  wiU  of  a  married  woman,  possessed  of  a  separate  estate  with  a  power 
of  appointment,  having  been  prepared  by  her  husband's  solicitor,  unknown 
to  the  testatrix,  from  instructions  given  by  the  husband,  by  which  he 
was  appointed  sole  executor  and  residuary  legatee,  and  executed  by  the 
testatrix  under  the  influence  and  control  of  her  husband  on  her  death- 
hed,  declared  void,  and  probate  refused ;  it  being,  according  to  the 
evidence  in  the  cause,  contrary  to  the  intentions  previously  expressed 
by  the  testatrix. 

Thb  appellant  was  the  husband  of  Susannah  Baker,  deceased, 
who  by  virtue  of  her  marriage-settlement  was  entitled  to  the 
sum  of  2,5001.,  secured  to  her  for  life,  and  after  her  death 
subject  to  her  disposal  by  deed  or  will ;  and  in  case  she  died 
without  making  such  testamentary  or  other  disposition,  the 
same  was  to  go  ''  to  her  next  of  kin,  as  if  she  had  died 
femme  sole.''* 

The  respondent  was  the  nephew  and  only  next  of  kin  of 
the  deceased,  entitled,  in  case  of  her  intestacy  and  failure  of 
appointment,  to  the  fund  in  question. 

Susannah  Baker  died  on  the  21st  of  April,  1884.  On  the 
19th  of  May,  1884,  the  appellant  tendered  for  probate  in 
common  form  an  instrument  signed  with  the  mark  of  the 
deceased,  and  witnessed  by  two  witnesses ;  which  ^purported  [  'Sis  ] 
to  be  her  last  will  and  testament,  made  in  pursuance  of  the 
powers  vested  in  her  by  her  marriage- settlement,  by  which, 
after  disposing  of  legacies  to  the  amount  of  1,820Z.  to  her  own 
and  her  first  husband's  relations,  she  bequeathed  the  residue 
and  remainder  of  her  property,  estate  and  effects,  real  or 
personal,  unto  her  husband,  the  appellant,  his  heirs,  executors 
and  assigns,  and  appointed  him  sole  executor.  A  caveat  having 
been  entered  on  the  part  of  the  respondent,  the  appellant  was 
called  upon  to  prove  the  will  in  solemn  form.  Both  parties 
exhibited  affidavits  as  to  scripts :  the  appellant  accompanying 
his  with  a  copy  of  the  alleged  will,  with  the  instructions  for 
its  preparation ;  and  the  marriage- settlement  under  which  the 
same  purported  to  have  been  made.  The  respondent  annexed 
three  imperfect  testamentary  papers,  two  of  which  were  drafts 
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bakbr  of  wills,  execated  by  the  deceased,  but  unattested ;  and  the 
Batt.  third  a  memorandum  of  iiiBtructions  for  a  will.  Each  of  these 
papers  contained  a  bequest  of  the  property  in  question;  and 
though  varying  in  amount,  they  were  uniformly  in  favour  of 
her  former  husband's  and  her  own  relations,  to  the  entire 
exclusion  of  her  then  husband,  the  appellant.  Allegations  in 
support  of  these  various  papers  were  severally  put  in  both 
by  the  appellant  and  the  respondent;  to  which  answers  were 
filed,  and  witnesses  examined,  both  to  confirm  and  disprove 
the  contents. 

The  cause  came  on  to  be  heard  before  the  Judge  of  the 
Prerogative  Court,  on  the  2nd  of  November,  1885,  who  decreed 
against  the  will  propounded  by  the  appellant,  and  pronounced 
the  deceased  to  have  died  intestate  (i). 
[  -^19  J  From  this  decree,  William  Baker  appealed  to  her  Majesty 

in  Council. 

The  case  turned  ehtirely  upon  the  evidence,  the  material  parts 
of  which  are  stated  in  the  judgment. 

Sir   Frederick    PoUocky   Q.  C,  and   Dr.   Addams,   for   the 
appellant. 

The  Qiteen^s  Advocate  {Sir  John  Dodson)^  and  Sir  William 
Follett,  Q.  C,  for  the  respondent. 

June  18.       Parke,  B.  : 

Their  Lordships  have  fully  considered  this  case;  they  have 
also  had  the  opportunity  of  carefully  examining  the  very  able 
judgment  of  Sir  Herbert  Jenner,  and  I  am  now,  on  behalf 
of  their  Lordships,  to  state  their  concurrence  in  the  sentence 
pronounced  by  that  learned  Judge,  and  to  assign  (which  it  will 
be  unnecessary  to  do  at  any  great  length)  the  reasons  for  which 
they  shall  advise  her  Majesty  to  affirm  it. 

The  case  is  one  of  some  importance  to  the  parties,  as  it 
relates  to  property  considerable  in  amount ;  but  not,  as  was 
strongly  contended  at  the  Bar,  as  involving  a  novel  principle 
of  decision  upon  conflicting  evidence,  by  which  the  necessity 
of  expressly  deciding  upon  the  truth  or  falsehood  of  particular 

(1)  1  Curteis,  Ecc.  Bep.  125. 
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testimony  is  avoided.  No  rule  has  been  acted  upon  in  the  Raker 
Court  below  which  has  not  been  long  observed,  not  only  in  ba^tt. 
Ecclesiastical  Courts,  but  those  of  common  law. 

For  if  the  party  upon  whom  the  burthen  of  the  proof  of 
any  fact  lies,  either  upon  his  own  case,  where  there  is  no 
conflicting  testimony,  or  upon  the  balance  of  evidence  where 
there  is,  fails  to  satisfy  the  tribunal  which  is  to  decide  of  the 
truth  of  the  proposition  which  he  has  to  maintain,  he  must 
fail  in  his  suit.  And  thus  in  a  court  of  probate,  where  the 
omis  prohandi  *most  undoubtedly  lies  upon  the  party  pro-  t  *820  j 
pounding  the  will,  if  the  conscience  of  the  Judge,  upon  a 
careful  and  accurate  consideration  of  all  the  evidence  on  both 
sides,  is  not  judicially  satisfied,  that  the  paper  in  question  does 
contain  the  last  will  and  testament  of  the  deceased,  it  is  bound 
to  pronounce  its  opinion  that  the  instrument  is  not  entitled 
to  probate.  And  it  may  frequently  happen  that  this  may  be 
the  result  of  an  inquiry  in  cases  of  doubtful  competence  in 
particular,  without  the  imputation  of  wilful  perjury  on  either 
side ;  or  it  may  be,  the  Judge  may  not  be  satisfied  on  which 
side  the  perjury  is  committed,  or  whether  it  certainly  exists. 

In  the  present  instance,  indeed,  it  must  be  confessed  that 
it  is  hardly  possible  but  that  there  must  be  perjury  on  one 
side  or  the  other,  and  that  the  Court  cannot  adjudicate,  that 
it  is  not  judicially  satisfied  with  proof  of  the  will,  without  also 
imputing  misconduct  to  Mr.  Baker,  and  the  two  subscribing 
witnesses.  But  if  the  Court  is  right,  as  we  think  it  was,  in 
deciding  that  the  evidence  was  not  such  as  ought  judicially 
to  satisfy  it  of  the  validity  of  the  instrument  propounded,  it  is 
no  objection  to  the  sentence,  that  the  Judge  in  intimating  his 
opinion  that  the  case  is  not  proved,  omits  to  state  in  express 
terms  the  necessary  result,  that  the  character  of  one  of  the 
parties,  and  two  of  his  witnesses,  is  impeached :  nor  is  it  any 
objection  that  the  Court  has  arrived  at  that  conclusion  without 
expressly  deciding  it  upon  the  credit  due  in  all  respects  to 
the  testimony  of  two  important  witnesses  for  the  respondent, 
namely,  Mr.  Gray  and  Elizabeth  Temprell,  and  has,  as  pro- 
fessed, founded  its  judgment  on  the  other  evidence  in  the 
case;  while  at  the  same  time,  it  is  impossible  not  to  feel  that 
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Baker  the  testimony  of  these  witnesses  as  to  *the  miscondnct  of 
Batt.  Mr.  Baker  is  founded  in  truth ;  although  there  are  four  or 
[  •321  ]  five  discrepancies  in  the  accounts  which  they  give  of  more 
or  less  consequence,  and  although  they  differ  widely  as  to  the 
date  (a  most  important  fact)  of  the  proposal  alleged  to  have 
been  made  by  Mr.  Baker  to  procure  the  execution  of  a  fabri- 
cated will,  and  if  such  a  proposal  had  been  made,  it  would 
naturally  have  been  stated  in  the  allegation,  it  would  not  be 
proper  for  the  Court  to  found  its  judgment  upon  such  evidence 
alone:  but  it  is  impossible  to  divest  the  mind  of  the  belief 
that  it  is  substantially  true ;  and  that  it  is  true  that  Baker 
was  prepared  and  ready  to  commit  a  fraud  in  obtaining  a  will ; 
and  it  is  scarcely  possible  to  consider  the  case  without  that 
impression,  which  other  facts  so  strongly  tend  to  confirm. 

There  is  also  another  principle  upon  which  the  Court  below 
has  acted,  and  which  has  long  prevailed  in  the  Ecclesiastical 
Courts,  which  is  this, — that  if  the  person  benefitted  by  a  will, 
himself  writes  or  procures  it  to  be  written^  the  will  is  not 
void,  as  it  would  have  been  by  the  civil  law ;  but  the  circum- 
stance forms  a  just  ground  of  suspicion,  and  calls  upon  the 
Court  to  be  vigilant  and  jealous,  and  requires  clear  and  satis- 
factory proof  that  the  instrument  contains  the  real  intention 
of  the  testator.  Is  this  then  a  case  in  which  the  husband 
himself  prepared  the  will  ?  and  if  it  be,  is  the  proof  upon  all 
the  evidence  on  both  sides  satisfactory  that  it  contains  the  true 
will  of  his  wife  ? 

In  order  to  determine  these  two  questions,  it  is  not  necessary 
to  enter  into  the  whole  history  of  the  parties,  or  into  a  long 
detail  of  the  evidence.  It  appears  that  Mrs.  Baker,  previous 
to  her  marriage  with  the  appellant,  was  the  widow  of  Mr. 
Phillips,  the  former  occupant  of  the  public  house,  to  which 
[  *S22  ]  Mr.  Baker  on  his  ^marriage  with  her  succeeded.  She  was 
possessed  of  a  sum  of  5,0002.,  secured  by  the  promissory  note 
of  Messrs.  Whitbread  &  Co.,  and  it  is  impossible  not  to  see 
that  Mr.  Baker  married  her,  not  from  motives  of  affection, 
but  with  a  view  to  the  acquisition  of  her  property.  Upon  the 
marriage,  which  took  place  in  1888,  2,5002.  was  given  up  to 
Mr.  Baker,  and  a  settlement  was  made,  by  which  the  remaining 
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moiety  was  assigned  to  Mr.  Temprell  as  trustee,  subject  to  the       Baker 
appointment  of  the  wife  by  will,  executed  in  the  presence  of        batt. 
and  attested  by  two  witnesses,  and  in  default  of  appointment 
to  those  who  would  be  next  of  kin  of  the  wife,  in  case  she 
had  died  a  femme  sole ;  and  this  settlement  in  effect  expresses 
the  diBjMsition  which  the  wife  intended  to  make  of  this  portion 
of    her   property,   and   must    prevail   unless    a   will    properly 
executed  at  a  subsequent  period  is  duly  established.    Whether 
at  the  time  of  the  marriage,  Mr.  Baker  was  insolvent  or  not- 
what  the  relative  ages  and  state  of  health  of  the  husband  and 
wife  were,  what  the  value  of  the  annuity  of  150Z.  secured  by 
the  marriage-settlement  to  Mrs.   Baker,  in  the  event  of  her 
surviving  her  husband,  are  matters  which  were  discussed  both 
here  and  in  the  Court  below  at  some  length;  but  which  are, 
though  not  absolutely  irrelevant,  of  not  the  slightest  import- 
ance to  the  decision  of  this  case.     It  is  clear  that  soon  after 
his  marriage,  Mr.  Baker  was  solicitous  that  his  wife  should 
make  her  will ;  four  wills  appear  to  have  been  prepared  under 
his  authority.    We  find  that  in   November,  1838,  and  again 
in  February,  1884,  and  in  April  of  the  same  year,  he  applied  to 
Messrs.  Poole  and  Gamlen  (admitted  to  be  respectable  solicitors) 
to  prepare  three  different  wills,  and  another  is  deposed  to  by 
Mrs.  Temprell  and  Mrs.  Heath,  which  was  destroyed  *by  the       [  •823  ] 
former  on  the  15th  of  April.     The  instrument  propounded  was 
drawn  by   Gramlen  on  the  20th  of    December,   1884,   and  is 
alleged  to  have  been  executed  by  Mrs.  Baker  on  the  19th  of 
April,  1884,  two  days  before  her  death,  she  having  died  on  the 
2lBt  of  that  month  of  a  dropsy,  probably  the  result  of  a  disease 
of  the  heart,  which  had  long  confined  her  to  her  house,  and 
latterly  to  her  bed.     By  this  instrument,  legacies  are  left  to 
her  own  relations,  to  those  of  her  deceased  husband,  and  the 
residue,  1,180/.,  to  Mr.  Baker,  who  is  appointed  executor. 

The  first  question  to  be  considered  is,  whether  this  instru- 
ment was  prepared  with  the  privity  of  Mrs.  Baker,  or  by  the 
direction  of  Mr.  Baker  alone,  without  her  knowledge  and  con- 
currence. Upon  the  case  of  the  appellant  himself,  we  think 
that  it  was  the  act  of  Mr.  Baker,  and  that  the  instructions 
proceeded  from  him  alone. 
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Bakeb  In  the  first  place,  there  is  not  any  proof  whatever,  from  any 

Ratt.  act  or  expression  of  hers,  that  she  gave  such  directions,  or  was 
cognizant  of  any  such  directions  being  about  to  be  or  having 
been  given. 

In  the  next  place,  the  mode  in  which  those  directions  were 
given  to  Mr.  Gamlen  to  make  the  wills,  affords  an  inference 
that  Mrs.  Baker  was  not  privy  to  them.  Mr.  Gamlen  naturally 
inquired  for  the  settlement  by  which  the  power  was  created, 
but  Mr.  Baker  *'  made  a  difficulty  about  it,  and  said  he  could 
not  procure  it  from  the  trustee,"  whereas  if  his  wife  had  desired 
that  such  a  will  should  be  prepared,  nothing  could  have  been 
more  easy  than  for  her  to  have  given  the  trustee,  Mr.  Temprell, 
directions  to  give  Mr.  Gamlen  an  inspection  of  the  deed ;  again 
Mr.  Gamlen  requested  to  have  the  names  of  the  legatees,  the 
[  *^^^  ]  two  nephews  and  *niece  of  Mrs.  Baker's  late  brother,  and  par- 
ticularly desired  Mr.  Baker  to  procure  them  from  her«  He  did 
not  do  so,  and  their  names  are  not  inserted  in  the  will :  add  to 
this,  she  knew  their  names,  if  Mrs.  Temprell  is  to  be  believed, 
for  they  were  inserted  in  the  instructions  given  to  her :  it  can 
admit  of  little  doubt  that  Baker  intended  to  prevent,  and  that 
he  did  so  far  prevent,  Mr.  Gamlen  from  personally  visiting  his 
wife  by  representing  her  inability  to  write,  as  the  effect  of  some 
bodily  infirmity,  and  not  of  ignorance,  and  by  concealing  from 
him  that  she  was  incapable  of  reading  also ;  the  disclosure  of 
which  circumstances  would  in  all  probability  have  induced  that 
gentleman  to  have  declined  to  prepare  any  will,  without  a 
personal  interview  with  the  intended  testatrix. 

It  is  however  said,  that  it  may  be  inferred  that  these  instruc- 
tions emanated  from  the  wife,  from  the  fact  that  they  order 
legacies  to  a  large  amount  to  be  given  to  her  own  and  her 
husband's  relations,  and  that  if  Mr.  Baker  had  intended  to 
make  a  will  for  her,  he  would  naturally  have  directed  the 
whole,  or  by  much  the  greater  part  of  the  property  to  be 
bequeathed  to  himself,  with  legacies  to  others  merely  by  way 
of  colour,  and  to  prevent  suspicion.  And  this  would  be  true 
if  he  had  meditated  the  forgery  of  a  will ;  but  it  is  not  true  if 
we  suppose  that  he  had  the  wills  prepared  beforehand  without 
the  knowledge  of  his  wife,  with  a  view  of  prevailing  upon  her 
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at  some  moment  of  kindness,  or  extorting  from  her  at  some       Bakbb 
moment  of  weakness,  the  execution  of  the  wills ;  for  he  would        batt. 
naturally  expect  that  she  would  not  sign  a  will,  without  making 
some  provisions  for  her  relations  and  those  of  her  late  husband, 
from  whom  the  property  was  derived.    The  fact  therefore  of  the 
insertion  of  these  legacies  does  not,  *as  appears  to  us,  show  that       [  *^25  ] 
she  was  privy  to  these  directions.    But  if  we  look  at  the  other 
evidence  in  the  case  on  behalf  of  Mr.  Baker,  it  is  placed  beyond 
all  reasonable  doubt  that  she  did  not  give  directions  to  her 
husband  to  procure  Mr.  Gramlen  to  prepare  any  of  the  three 
wills  which  were  drawn  up  by  him  in  November,  1888,  or  the 
20th  of  February,  or  the  8th  of  April,  1884. 

Mr.  Brown,  admitted  to  be  a  respectable  witness,  proves  an 
attempt  made  by  Mr.  Baker,  some  time  after  the  8th  of  April, 
and  there  appears  to  be  no  doubt  it  was  on  the  14th,  to  procure 
the  execution  of  the  will  prepared  by  Mr.  Gamlen  on  the  8th  of 
April;  on  that  occasion  he  saw  Mrs.  Baker — she  spoke  about  her 
will,  and  hoped  he  had  not  come  to  bore  her  about  it — ^she  had 
been  bored  about  it  enough  already ;  and  she  said  when  she  got 
better  she  would  go  and  pay  Gray,  and  get  her  will  out  of  his 
bands — it  required  many  alterations— and  she  added,  *^  I  will  get 
you  to  take  me  to  some  attorney  to  read  it  over  to  me  before  I 
execute  it,  for  I  am  determined  I  will  never  execute  any  will  but 
what  is  to  my  mind." 

Now  this  declaration  most  clearly  shows,  that  the  will  she  had 
ordered  to  be  prepared  was  one  which  Mr.  Gray  had  in  his 
hands,  and  satisfactorily  proves  that  she  could  not  have  given 
those  directions  to  her  husband  which  were  communicated  to 
Mr.  Gamlen. 

It  being  therefore  clearly  established  that  Mr.  Baker  of  his 
own  head  directed  the  preparation  of  the  will  in  question,  the 
second  question  arises,  is  there  satisfactory  proof  that  she  was 
afterwards  clearly  cognizant  of  its  contents  ?  especially  bearing 
in  mind,  that  if  the  paper  were  left  with  her,  there  is  no  pre- 
sumption that  she  read  it ;  because  it  appears  that  she  was  an 
illiterate  ^woman,  who  could  not  write  at  all,  and  could  read  [  *326  ] 
writing  but  imperfectly.  Doubtless  if  it  were  so  proved,  the 
will  would  be  good ;  this  question  depends  altogether  upon  the 
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bakeb       credit  due  to  the  subscribing  witnesses,  Mrs.  Fourraker  and  Mrs. 

Batt.  Heath.  If  they  speak  truth,  there  is  upon  the  whole  a  proof  of 
the  copies  of  the  contents  of  the  instructions  read  over  by  the 
husband  to  the  wife;  if  they  do  not  speak  the  truth,  there 
is  none. 

Before  I  refer  to  this  evidence,  it  is  proper  to  advert  to  the 
evidence  on  the  other  side,  and  ascertain  what  facts  are  thereby 
established,  and  then  it  is  to  be  considered  whether,  consistently 
with  these  facts,  credit  ought  to  be  given  to  the  testimony  of 
these  two  witnesses. 

Whatever  observations  may  be  made  on  the  evidence  of  Mr. 
Temprell  and  Mr.  Gray,  there  are  none  that  tend  to  throw  a 
doubt  on  that  of  Mrs.  Temprell,  except  that  if  these  gentlemen 
had  some  motive  to  induce  them  to  commit  perjury,  (I  have  by 
no  means  arrived  at  a  conclusion  that  they  have  in  any  respect, 
though  their  accuracy  is  not  to  be  implicitly  relied  upon,)  she 
might  be  supposed  to  be  under  a  similar  influence,  but  her 
testimony  is  confirmed  by  that  of  Heath  herself,  as  well  as  in 
some  degree  by  Mr.  Hora,  the  apothecary  and  medical  attendant 
on  Mrs.  Baker ;  and  their  Lordships  have  no  difficulty  in  saying 
that  in  their  opinion  she  tells  the  truth ;  she  and  her  husband 
were  unquestionably  the  most  intimate  friends  of  the  deceased. 
According  to  Mrs.  Temprell's  account,  Mrs.  Baker  had  been 
much  importuned  by  her  husband  at  different  times,  to  make  a 
will,  beginning  as  early  as  six  months  after  the  marriage.  On 
the  22nd  or  23rd  of  October,  she  declared  her  intention  to  make 
her  will,  and  that  her  husband  should  not  have  a  shilling  more 
of  her  property:   and  some  time  afterwards  she  gave  Mrs. 

[  •327  ]  *Temprell  instructions,  which  she  took  down  in  writing,  by  which 
no  part  of  her  property  was  left  to  him.  Mr.  Temprell  was  to 
be  her  executor — Mr.  Gray  was  to  draw  up  the  will — and  the 
transaction  was  to  be  kept  secret  from  Baker,  who  was  always  at 
her  about  the  will,  and  kept  telling  her  that  nobody  ought  to  be 
so  dear  to  her  as  he  and  his  children— Mr.  Gray  prepared  the 
will  pursuant  to  those  instructions,  having  previously  seen  Mrs. 
Baker,  and  corrected  and  altered  the  instructions  from  her  own 
mouth.  On  the  2nd  December  following,  she  had  an  opportunity 
to  execute  the  will  at  the  house  of  Dr.  Bees,  in  London,  and 
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Mrs.  Temprell  says  she  declined  from  the  fear  that  Baker  would  Bakbb 
discover  it.  Soon  after  this,  the  deceased  was  taken  ill ;  and  the  batt. 
next  time  Mrs.  Temprell  visited  her,  was  on  the  day  of  Baker's 
return  from  Devonshire,  where  he  had  gone  immediately  after 
Christmas,  and  did  not  return  until  February.  On  the  29th  of 
March,  Mrs.  Temprell  went  to  her  in  pursuance  of  an  appoint- 
ment made  on  the  27th,  in  company  with  Gray  and  Webb,  to 
have  the  will  which  Gray  had  prepared  executed,  and  she  again 
declined,  on  the  plea  that  Baker  would  be  sure  to  hear  of  it,  and 
words  with  him  then  would  be  the  death  of  her;  and  she  declared 
she  would  never  sign  a  will  in  his  favour  as  long  as  she  kept  her 
senses.  It  appears  further  from  her  account,  that  Baker  called 
upon  her  on  the  14th  of  April. 

The  evidence  of  Mrs.  Temprell  is  confirmed  by  that  of  Mrs. 
Heath  herself,  as  to  what  took  place  on  the  15th,  and  it  is  also 
confirmed,  as  to  her  determination  not  to  make  a  will  in  favour 
of  her  husband,  by  the  testimony  of  Hora,  who  says,  at  the 
request  of  Baker  he  applied  to  her  three  or  four  times,  but  she 
always  refused,  and  said  she  would  not  make  a  will. 

This  is  the  account  given  by  Mrs.  Temprell ;  and  their  Lord-  [  328  ] 
ships  do  not  see  any  reason  why  they  should  not  rely  upon  it. 
It  is  said  that  it  is  improbable  that  Mrs.  Baker  should  not  have 
executed  the  will  prepared  by  Mr.  Gray,  on  the  2nd  of  December, 
or  the  29th  of  March,  or  during  the  interval  of  Mr.  Baker's 
absence,  and  therefore  it  is  to  be  presumed  that  that  instrument 
did  not  contain  her  real  intentions.  The  reasons  given  to  Mrs. 
Temprell  may  have  been  those  which  really  influenced  the 
testatrix,  or  it  may  be  that  she  could  not  fully  make  up  her  mind 
to  the  precise  provisions  contained  in  that  will,  (which  supposition 
is  countenanced  by  the  evidence  of  Mr.  Brown,)  or  it  may  be 
that  she  postponed  the  act  of  formal  signature  from  a  reluctance 
commonly  found  in  many  persons,  to  do  that  which  is  often  the 
last  act  of  existence ;  such  may  have  been  her  real  motive,  though 
another  was  declared;  be  that  as  it  may,  there  is  nothing  to 
impeach  the  veracity  of  Mrs.  Temprell,  and  from  her  account  it 
is  clear  that  on  the  15th  of  April,  Mrs.  Baker  was  fixed  and 
determined  not  to  make  a  will  in  her  husband's  favour. 

If  then  this  fact  be  established,  that  Gray  was  the  person 
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Bakbb  whom  she  had  instructed  to  make  a  will ;  that  she  adhered  to  it 
Batt.  as  late  as  the  14th  of  April,  and  was  resolutely  determined  on 
the  15th  not  to  make  one  in  favour  of  her  husband ;  how  can  we 
possibly  credit  the  story  which  is  told  by  either  of  the  two  sub- 
scribing witnesses? — Mrs.  Fourraker,  who  is  the  sister  of  Mr. 
Baker,  no  doubt  would  have  a  strong  interest  in  favour  of  her 
brother ;  Mrs.  Heath  is  not  open  to  the  same  suspicion,  but  her 
testimony  is  so  completely  at  variance  with  the  other  facts  proved 
in  the  case,  that  we  cannot  give  it  credence. 
[  329  ]  It  is  a  very  remarkable  circumstance,  that  a  cross  should  have 

been  in  the  first  instance  put  to  the  will,  in  the  absence  of  the 
subscribing  witnesses ;  a  fact  about  which  there  is  no  dispute, 
and  yet  that  this  important  circumstance  should  have  been 
entirely  concealed  by  Heath  in  her  first  examination ;  but  in  the 
second  it  is  mentioned,  and  Baker  is  said  to  have  told  her  it  was 
put  in  on  Thursday,  as  she  thinks,  but  it  was  there  on  the 
Saturday  morning,  when  the  will  was  executed;  and  she  also 
says,  the  deceased  desired  her  to  show  it  to  Mr.  Hora  on  Friday, 
which  she  did.  But  Hora  proves  that  after  Baker  had  left 
for  London,  on  the  Saturday,  consequently  after  the  alleged 
execution  of  the  will,  in  the  presence  of  the  two  witnesses, 
he  saw  the  will,  with  a  mark  only,  and  he  believed  it  was  not 
signed. 

If  Hora  was  accurate  in  his  observations,  for  of  his  veracity 
there  is  no  doubt,  it  creates  a  very  strong  suspicion  that  the  will 
was  never  executed  in  the  presence  of  the  two  witnesses,  and  that 
they  placed  their  names  there  afterwards,  either  during  her  life 
or  after  her  death.  Hora  however  may  have  been  mistaken,  and 
it  is  possible  that  the  mark  may  have  been  placed  by  the  testatrix 
herself  in  the  presence  of  both :  it  may  have  been  signed  by  her 
with  that  mark  or  cross ;  but  if  it  was,  the  Court,  relying  on  the 
truth  of  Mrs.  Temprell's  statement,  and  on  the  other  circum- 
stances before  alluded  to,  must  believe  that  the  deceased  did  not 
so  sign  it,  of  her  own  free  will,  but  by  the  undue  influence  and 
continued  importunities  of  her  husband,  exercised  towards  her 
when  upon  her  death-bed  and  incapable  of  resisting  it;  and 
such  importunity  destroying  her  agency,  and  amounting  to  a 
species  of  duress,  which  certainly  avoids  the  will;   and  this 
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sapposition  meets  with  confii-mation  from  the  ^statement  made 
to  Gray,  as  to  the  mode  in  which  the  execution  was  proved. 

Their  Lordships  therefore,  looking  at  the  evidence  on  both 
sides,  are  mider  the  necessity  of  saying  that  they  cannot  give 
credit  to  the  subscribing  witnesses,  and  consequently  that  they 
agree  with  the  Judge  of  the  Prerogative  Court,  that  the  pro- 
pounded paper  ought  not  to  be  admitted  to  proof.  And  as  they 
cannot  come  to  this  conclusion  without  imputing  misconduct  to 
the  appellant,  their  Lordships  acquiesce  in  the  justice  of  the 
decree  of  the  Court  below,  and  also 

Affirm  that  sentence  with  costs. 


Bakeb 

V. 

Batt. 
[•330  ] 


On  Appeal  from  the  Prerogative  Court  op  Canterbury  (i). 

JAMES  BARNWELL  TATNALL  v.   THOMAS 

HANKEY,  Esq.,  and  Others  (2). 

(2  Moore,  P.  C.  342—354.) 

A  court  of  probate  has  jurisdiction  to  examine  into  the  execution 
of  a  power,  so  far  as  is  necessary  to  determine  whether  the  instrument 
executing  it  is  testamentar}'. 

A  will  disposing  of  personal  estate  situate  in  this  country,  made  in 
pursuance  of  a  power  of  appointment  and  executed  in  compliance  with 
the  requisites  of  the  power,  is  entitled  to  probate,  though  not  executed 
aooording  to  the  testamentary  law  of  the  domicile  of  the  party  making  it. 

The  appointee  of  a  power  takes  by  force  of  the  act  of  the  donor,  and 
not  of  the  donee  of  the  power. 

The  question  raised  upon  this  appeal  was,  whether  the  Court 
of  Probate  below  had  jurisdiction  to  inquire  into  the  execution 
of  a  power  by  a  testamentary  instrument,  executed  in  conformity 
with  the  terms  of  the  power. 

The  case  arose  under  the  following  circumstances:  Dame 
Harriett  Drummond,  the  testatrix,  (the  widow  of  Sir  William 
Drummond,)  was  entitled  under  the  will  of  her  father,  Charles 
Boone,  Esq.,  to  the  interest,  for  her  life,  of  the  whole  of  his  real 
and  personal  estate,  with  a  power  to  dispose  of  the  principal. 


(1)  Present :  Lord  Brougham,  Mr. 
Baron  Parke,  Mr.  Justice  Bosanquet, 
the  Chief  Judge  of  the  Court  of 
Bankruptcy,  and  Sii*  John  NichoU. 


(2)  In  the  gtjo^Is  o/Alfxander,  (1860) 
29  L.  J.  P.  93, 2  L.  T.  N.  S.  66 ;  In  the 
goods  o/HaUyhurton,  (1866)  L.  B.  1  P. 
AD.96,92,35L.J.P.122,14L.T.136. 


1838. 
June  26. 

Lord 
Bbouoham. 

r  3^2  ] 
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Tatnall  unto  and  for  such  person  or  persons,  in  such  manner  and  form, 
Hanket.  fti^d  subject  to  such  limitations,  conditions  and  restrictions,  as 
she  should  b;  her  last  will  and  testament,  or  any  codicil  thereto, 
whether  covert  or  sole,  as  if  she  were  sole  and  uiicovert,  limit  and 
appoint;  such  will,  writing  or  codicil  to  be  executed  in  the 
presence  of,  and  attested  by  two  or  more  credible  witnesses. 

On  the  29th  of  August,  1888,  whilst  resident  in  Paris,  she 
made  and  executed  her  will  in  the  presence  of,  and  attested  by 
three  witnesses,  whereby  after  reciting  the  power  given  her  by 
[  *3^3  J  the  will  of  her  father,  ^she  proceeded  in  execution  thereof  to 
dispose  of  the  whole  of  her  real  and  personal  estate,  and  the 
residue  whereof  she  bequeathed  to  her  nephew,  Gapt.  Thomas 
Garth,  and  appointed  the  respondents  executors. 

The  testatrix  died  in  May,  1887,  at  Naples,  where  she  was  then 
living,  and  had  acquired  a  domicile. 

In  the  month  of  August  following,  the  executors  proved  the 
will  in  common  form,  and  obtained  probate  in  the  Prerogative 
Court  of  Canterbury ;  but  the  trustees  of  Mr.  Boone's  will  (the 
residuary  estate  exceeding  four  hundred  thousand  pounds)  were 
advised  that  they  should  not  administer  such  estate  except  under 
the  direction  of  a  court  of  equity.  A  bill  was  filed  in  the  Court 
of  Chancery  by  the  residuary  legatee  on  behalf  of  himself  and 
the  other  appointees,  under  the  will,  against  the  executors  and 
trustees,  under  the  will  of  Charles  Boone,  and  also  against  James 
Barnwell  Tatnall,  who  claimed  to  be  entitled  under  the  will  of 
Charles  Boone,  in  default  of  appointment  by  Dame  Harriett 
Drummond,  praying  that  the  power  might  be  declared  well 
executed  by  the  will  of  Lady  Drummond,  and  that  the  executors 
of  Boone  might  join  with  the  plaintiffs  in  paying  the  several 
sums  appointed  by  the  will  of  Dame  Harriett  Drummond, 
deceased.  The  defendants  by  their  answer  alleged,  that  the 
deceased  was  at  the  time  of  the  will,  and  at  her  death,  domiciled 
at  Naples,  and  that  her  will  was  not  a  valid  will,  according  to 
the  law  of  Naples,  and  they  submitted  whether  the  same  operated 
as  an  execution  of  the  power  given  to  her  by  the  will  of  her  father, 
Charles  Boone. 

On  the  12th  of  December,  the  cause  was  heard  before  the 
Master  of  the  Bolls,  (Lord  Langdale,)  when  the  probate  of  the 
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will  being  produced,  and  it  being  admitted  *that  the  will  was     Tatnall 
executed  agreeably  to  the  power,  his  Lordship  declared  the      hanket. 
instrument  proved  to  be  a  good  execution  of  the  power,  and  upon       [  •344  ] 
its  being  urged  upon  him  that  the  probate  might  be  revoked  on 
the  question  of  domicile,  declined  giving  any  opinion  upon  what 
would  be  the  effect  in  that  case  upon  the  appointment.    The 
parties  therefore  had  recourse  to  the  Prerogative  Court,  for  the 
purpose  of  obtcuning  judgment  upon  the  following  question: 
whether,  assuming  Lady  Drummond  to  have  died,  having  her 
domicile  at  Naples  and  her  wiU  not  executed  in  conformity  to 
Neapolitan  law,  but  all  the  requisites  of  the  power  given  by  Mr. 
Boone's  will  duly  complied  with,  the  power  ought  to  be  held  to 
have  been  duly  and  legally  exercised,  so  as  to  pass  the  property 
of  the  late  Mr.  Boone  to  the  appointees  of  Lady  Drummond's  will. 

A  citation  was  accordingly  obtained  and  issued  at  the  instance 
of  the  above  James  Barnwell  Tatnall,  against  the  executors  of 
the  will  of  Lady  Drummond,  setting  forth  the  circumstances, 
and  calling  upon  them  to  bring  in  the  probate  thereof,  or  other- 
wise to  show  cause  why  it  should  not  be  revoked  and  declared 
null  and  void,  and  the  deceased  pronounced  to  be  dead  intestate 
80  far  as  concerned  the  appointment  of  the  residue  of  the  personal 
estate  of  Charles  Boone,  deceased,  by  reason  of  the  power  not 
being  executed  according  to  the  law  of  her  domicile. 

The  executors  appeared  under  protest,  and  delivered  in  an  act 
on  petition,  by  the  term  of  which,  after  replying  to  the  state- 
ments contained  iu  the  citation,  they  alleged  and  submitted  that 
the  validity  of  the  execution  of  the  power  given  by  the  will  of 
Charles  Boone  did  not  depend  on  the  domicile  of  Lady  *Drum-  C  *346  ] 
mond :  that  even  if  she  had  been  at  the  time  of  her  death,  as 
asserted,  domiciled  at  Naples  or  in  any  foreign  country,  which 
they  did  not  admit,  the  validity  of  the  will  as  a  due  execution  of 
the  power  to  appoint  the  residue  of  the  personal  estate  of  Charles 
Boone,  deceased,  was  not  governed  or  affected  by  the  law  of  the 
domicile,  but  must  depend  solely  and  entirely  upon  the  same 
being  executed  conformably  to  the  power  vested  in  her,  and  in 
conformity  with  which  power  it  was  admitted  on  the  part  of 
James  BamweU  Tatnall  that  her  will  had  been  executed ;  and 
that  assuming  aU  the  facts  to  be  as  stated  in  the  citation  and 
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Tatnall  decree,  James  Barnwell  Tatnall  had  no  title  whatever  to  the 
Hankey.  residue,  and  therefore  that  the  executors  ought  not  to  be  called 
on  to  appear  absolutely;  and  they  prayed  the  Judge  to  pronounce 
for  the  protest,  and  to  dismiss  them  from  the  decree.  In  reply 
it  was  submitted  on  the  part  of  James  Barnwell  Tatnall  that 
the  execution  of  the  power  alleged  to  have  been  exercised  by 
Lady  Drummond  must  entirely  depend  on  the  validity  of  her 
will,  which  if  not  duly  made  and  attested  according  to  the  law  of 
the  domicile,  was  void,  and  the  appointment  void  also. 

The  cause  having  been  heard,  the  Judge  (Sir  Herbert 
Jenner)  pronounced  the  reasons  stated  in  the  act  of  petition 
to  be  insufficient  to  sustain  the  protest  on  the  part  of  the 
executors,  and  so  far,  but  not  further,  or  otherwise,  overruled 
the  same :  but  pronounced  for  the  protest  upon  the  special 
grounds,  that  the  Court  had  no  jurisdiction  to  declare  according 
to  the  tenor  of  the  decree  served  upon  the  executors,  who  were 
dismissed  therefrom. 

From  this  judgment  James  Barnwell  Tatnall  appealed  to 
her  Majesty  in  Council. 

[  346  ]  Mr,  Kinder sley^  Q.  C,  and  Dr.  PhiUhnore,  for  the  appel- 

lant.    *     *     * 

[  347  ]  M)\  PemhertoUy  Q.  C,  and  Dr,  LushingtoHy  for  the  respon- 

dents.    *     *     * 

jtme^.      Lord  Brougham: 

[  348  ]  Charles  Boone,  domiciled  and  resident  in  this  country,  made 

his  will,  whereby  among  other  things,  he  gave  all  the  residue  of 
his  personal  estate,  amounting  to  a  very  considerable  sum,  to 
his  daughter.  Lady  Drummond,  for  her  separate  use,  with  a 
power  for  her  to  dispose  of  it  by  her  last  will  and  testament  in 
writing,  or  by  any  writing  purporting  to  be,  or  in  the  nature  of, 
her  last  will  and  testament,  or  any  codicil  thereto,  to  be  executed 
in  the  presence  of,  and  attested  by,  two  or  more  credible  witnesses. 
By  virtue  of  this  authority.  Lady  Drummond  made  her  will 
in  1883,  executed  according  to  the  form  required  by  the  will  of 
her  father,  and  attested  by  three  witnesses,  and  she  thereby 
disposed  of  the  whole  residue  of  the  personal  estate  so  bequeathed 
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to  her  by  her  father  in  favour  of  various  persons,  among  Tatnall 
whom  were  the  respondents,  and  she  appointed  them  her  uankey. 
executors. 

At  the  period  of  making  her  will.  Lady  Drummond  was       [  349  ] 
resident  in  Paris,  but  for  some  time  previous  to  and  at  the  time 
of  her  decease  she  was  resident  at  Naples,  and  was  domiciled 
there. 

The  will  was  proved  in  Doctors'  Commons,  in  common  form, 
but  the  trustees  of  Mr.  Boone's  will  (the  residuary  estate 
exceeding  400,000/.)  were  advised  that  in .  consequence  of  the 
foreign  domicile,  it  would  not  be  safe  for  them  to  administer 
such  estate  without  the  authority  and  interposition  of  a  court  of 
equity.  Accordingly,  Captain  Garth,  one  of  the  appointees 
under  her  will,  filed  a  bill  on  behalf  of  himself  and  the  other 
appointees  against  the  trustees  of  Mr.  Boone's  will,  the  executors 
of  Lady  Drummond's  will,  and  the  present  appellant,  who 
claimed  to  be  entitled  under  the  will  of  Mr.  Boone,  in  default  of 
appointment  by  Lady  Drummond ;  for  the  purpose  of  taking 
the  opinion  of  the  Court  upon  the  validity  of  the  will,  and  the 
due  execution  of  the  power.  Upon  the  hearing  of  this  suit,  the 
Master  of  the  Bolls  was  of  opinion  that  the  power  was  well 
executed  by  the  will ;  but  it  being  suggested  that  the  probate 
might  be  revoked  on  the  ground  of  the  foreign  domicile,  his 
Lordship  declined  giving  any  opinion  as  to  what  might  be  the 
effect  of  the  will  in  that  case  upon  the  appointment. 

Accordingly  the  parties  had  recourse  to  the  Prerogative  Court, 
for  the  purpose  of  obtaining  its  judgment  upon  this  question, 
upon  which  no  decision  has  been  come  to ;  the  Court  below 
having  repudiated  its  jurisdiction,  which  brings  the  matter 
before  their  Lordships  on  appeal. 

The  question  thus  raised  is,  whether,  assuming  Lady  Drum- 
mond to  have  died  having  her  domicile  at  Naples,  and  her  will 
not  to  be  executed  in  conformity  to  *Neapolitan  law,  but  all  the  [  ♦350  ] 
requisites  of  the  execution  of  the  power  given  by  Mr.  Boone's 
will  to  have  been  duly  complied  with,  the  power  ought  to  have  been 
held  duly  executed,  so  as  to  pass  the  property  of  the  late  Mr.  Boone 
to  the  appointees  in  Lady  Drummond's  will.  The  Court  below 
was  of  opinion  that  it  had  no  power  to  deal  with  this  question. 

6 — 2 
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TATNALL  Now  the  principle  which  governs  the  constitution  of  powers,  and 
Hanket.  their  very  nature,  is  thb,  that  whatever  is  given  by  the  donor  of  a 
power  in  execution  of  that  power,  passes  to  the  appointee,  or  the 
party  in  whose  favour  the  power  is  executed  by  the  donor,  but  is 
conveyed,  not  by  force  of  the  appointment,  or  by  any  act  of  the  ' 
donee,  but  by  the  act  of  the  donor  of  the  power,  by  virtue  in  fact 
of  the  power,  and  not  of  the  appointment  under  it. 
^  It  at  first  sight  may  seem  to  be  somewhat  inconsistent  with 
this  undoubted  principle,  that  a  Court  which  is  called  upon  to 
construe  the  constitution  of  a  power,  in  order  to  examine 
whether  the  act  purporting  to  execute  it  be  a  valid  execution, 
should  not  be  satisfied  with  looking  at  the  power  itself,  and  the 
instrument  which  purports  to  execute  it ;  but  it  has  neverthe- 
less been  held  both  by  courts  of  law  and  equity,  that  no  Court 
but  a  court  of  probate  can  decide  whether  the  instrument  which 
purports  to  be  in  execution  of  the  power  (if  the  execution  must 
be  by  will)  is  testamentary  or  not.  Hence  the  instrument 
executing  it,  if  it  be  a  will,  is  material  quasi  a  will  in  three 
several  views :  first,  it  is  to  be  construed  as  a  will  according  to  the 
construction  applicable  to  wills ;  secondly,  it  is  ambilatory,  and 
can  take  no  effect  in  execution  of  the  power,  if  the  appointee 
pre-deceases  the  testator  or  testatrix  :  and  thirdly,  as  it  can  take 
[  *35i  J  no  effect,  *so  the  power  is  never  executed  untU  the  death  of  the 
testator  or  testatrix,  the  donee  of  the  power. 

Now  the  testament  being  material  in  these  three  particulars 
to  constitute  it  a  valid  will,  neither  a  court  of  law  or  equity  will 
regard  it,  however  clearly  it  may  seem  to  execute  the  power, 
until  the  first  step  shall  have  been  taken,  of  declaring  it  to  be 
testamentary,  and  admitting  it  to  probate.  Upon  this  point  all 
the  cases  are  decisive.  Wilkes  v.  Holmes  in  1744  was  mentioned 
at  the  Bar,  but  Ross  v.  i/irer  (i),  and  Henley  v.  Philips  (2),  are 
the  governing  authorities  upon  this  subject.  The  most  important 
case  in  the  Court  of  King's  Bench  is.  Stone  v.  Forsyth  (3) .  In  that 
case  the  question  raised  for  the  opinion  of  the  Court  was,  whether 
or  not  a  certain  instrument  which  purported  to  be  a  will,  or  in 
the  nature  of  a  will,  executed  a  power  given  on  a  particular  day  to 
be  executed  by  will,  the  instrument  purporting  to  be  a  will,  and 
(1)  3  Atk.  156.  (2)  2  Atk.  48.  (3)  2  Douglas,  707. 
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to  execute  the  power,  being  dated  the  day  preceding  the  consti-  Tatnall 
tion  of  the  power.  It  appeared  that  probate  of  the  instrument  hankey. 
had  been  refused ;  and  Lord  Mansfield  stopped  the  argument  at 
the  Bar,  by  observing  that  the  Court  had  no  authority  to  look  at 
the  instrument,  unless  it  had  been  admitted  to  probate,  for  that 
neither  a  court  of  law  nor  a  court  of  equity  could  decide  whether 
any  given  paper  was  testamentary  or  not.  That  case  therefore 
not  only  establishes  the  principle  which  requires  the  decision  of 
the  Court  of  Probate  in  the  first  instance,  but  it  shows  also 
that  the  Court  of  Probate,  in  some  sort,  take  cognizance  of  the 
execution  of  powers ;  for  the  probate  was  refused  on  the  specific 
ground,  that  the  will  was  dated  the  day  before  the  power  was 
given.-  That  case  has  been  followed  by  "^one  in  the  Court  [  *362  ] 
below,  decided  by  the  same  Judge  (Sir  H.  Jenner),  who  pro- 
nounced the  decision  now  appealed  from.  I  refer  to  Alien  v. 
Bradshawy  decided  in  1835,  where  the  question  arose  upon  the 
will  of  a  feme  covert^  which,  though  signed  and  sealed,  did  not 
appear  from  the  attestation  clause  to  have  been  published  as  was 
required  by  the  constitution  of  the  power;  and  the  learned  Judge, 
relying  upon  the  well-known  case  of  Wright  v.  Wdkeford  (i)  and  Doe 
d.  Mansfield  v.  Peach  (2),  refused  to  admit  the  writing  to  probate. 

From  both  these  cases  it  appears  that  the  Court  of  Probate 
will  look  into  the  constitution  of  a  power,  with  a  view  of  seeing 
that  it  is  well  executed  by  the  will,  and  that  in  the  case  of  a 
feme  covert,  who  is  primdfade  intestable,  the  Court  will  examine 
ihe  instrument  which  makes  her  testable,  and  removes  her  legal 
disability,  in  the  same  way  as  if  a  lunatic,  who  is,  generally 
speaking,  incapable  of  making  a  will,  should  nevertheless  make 
one,  which  is  duly  signed  and  attested,  the  Court  of  Probate  will 
examine  whether  such  will  was  made  in  a  lucid  interval.  Now 
the  question  is,  whether  the  Court  of  Probate,  which  thus 
examines  the  due  execution  of  a  power  by  a  party  not  legally 
testable,  can  go  a  step  further,  and  inquire  into  its  execution 
where  the  party  is  not  in  any  way  incapacitated  from  making  a 
will,  being  9k  feme  sole,  and  of  sound  mind,  memory,  and  under- 
standing. It  is  manifest  that  if  it  cannot,  there  would  be  a 
grievous  failure  of  justice.    For  if  the  Court  of  Probate  is  unable 

(1)  17  V©8.  454.  (2)  15  B.  B.  361  (2  M.  &  S.  576). 
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tatnall     to  deal  with  the  testament  because  it  is,  or  purjwrts  to  be,  an 

Hakkey.  execution  of  a  power,  and  neither  can  the  court  of  law  or  equity 
construe  it,  because  it  is  testamentary ; — this  is  a  conclusion 

[  •ss.'J  ]  *to  which  their  Lordships  would  come  with  the  greatest  reluct- 
ance ;  and  it  is  clear  from  the  learned  Judge's  opinion,  in  AUen 
V.  Bradshaw,  that  this  very  difficulty  was  present  to  his  mind 
when  he  decided  that  case.  Upon  reference  then  to  the 
principles  which  have  governed  courts  of  probate  in  cases  of 
this  nature,  as  well  as  the  authorities  already  mentioned,  there 
seems  abundance  to  show  that  there  is  no  want  of  jurisdiction, 
and  that  the  Court  below,  instead  of  repudiating  its  jurisdiction,  • 
ought  to  have  granted  what  was  asked.  Besides  the  authorities 
already  mentioned,  there  are  others,  Taylor  v.  Rains  (i) ;  Scam- 
meU  V.  Wilkinson  (2).  In  Ross  v.  Ewer,  Lord  Hardwickb  stated, 
that  the  proper  course  to  pursue  in  such  cases,  where  a  writing  is 
brought  for  probate,  in  order  to  attach  to  it  the  character  of  a 
testamentary  paper,  with  a  view  of  its  operating  as  an  execution 
of  the  power  of  which  the  maker  of  the  instrument  was  the  donee, 
that  in  such  case  probate  of  the  will  is  not  the  proper  course,  but 
a  grant  of  administration  of  the  goods  and  chattels  of  the  donee  of 
the  power,  with  the  will  executing  the  power  annexed ;  and,  in 
the  case  of  Jenkin  v.  Whitehouse  (3),  Lord  Mansfield  states  that 
which  appears  to  me  to  embody  the  very  doctrine  and  principle 
upon  which  their  Lordships  will  now  go :  he  says,  "The  fact  that 
the  paper  was  her  (the  testatrix's)  will  in  case  she  had  a  power  to 
make  one,  must  be  established  by  the  Ecclesiastical  Court." 

It  is  not  necessary,  therefore,  for  us  to  say,  that  the  Ecclesias- 
tical Court  is  here  called  upon  to  look  at  the  power.  It  is  neither 
called  on  to  construe  the  power,  nor  the  instrument  executing  it ; 
but  it  is  called  upon  to  look  at  that  which  the  testatrix  assumes 
to  do,  viz.,  to  execute  a  power  given  her  in  her  father's  will,  and  to 

[  •354  ]  ♦declare  whether  the  instrument  propounded  is  in  its  nature  testa- 
mentary, whether  it  is  in  fact  a  will,  if  she  had  the  power  to  make 
a  will.  Their  Lordships  are  therefore  of  opinion,  that  upon  these 
grounds  the  Court  below  had  the  jurisdiction  which  it  repudiated, 
and  that  so  far  the  sentence  of  the  Prerogative  Court  must  be 

Reversed. 
(1)  7  Mod.  148.  (2)  2  East,  552.  (3)  1  Burr.  481. 
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On  Appeal  fro3i  the  Prerogative  Court  of  Canterbury. 

HITCHINGS  V.  WOOD  and  Others,  and  WOOD  and 

Others  v.  HITCHINGS  and  Others  (I). 

(2  Moore,  P.  C.  353—448.) 

A.,  claiming  as  next  of  kin,  was  admitted  by  the  executors  a  contra- 
dictor to  the  will,  and  after  asserting,  waived  giving  in  an  allegation 
upon  the  common  nmdidit,  A  covtat  being  entered,  and  an  allegation 
asserted,  propounding  an  alleged  codicil,  and  impugning  the  will,  the 
executors  filed  a  responsive  allegation  in  support  of  the  will,  and  against 
the  codicil,  and  having  proceeded  to  proof,  prayed  publication  of  the 
evidence  taken.  A.  then  asserted  an  allegation  responsive  to  the  facts 
pleaded  by  the  executors,  in  their  second  allegation.  The  Prerogative 
^  Court  rejected  the  admission  of  the  allegation :  Held  by  the  Judicial 
Committee,  reversing  the  Court  below,  that  the  waiver,  in  the  first 
instance,  by  the  contradictor,  did  not  operate  as  a  renunciation  altogether 
of  the  right  of  giving  in  an  allegation,  but  merely  as  an  abandonment 
of  that  right  in  the  then  state  of  the  cause :  that  as  he  would  have  had 
a  right  to  reply  to  the  new  facts  pleaded  in  support  of  the  will,  if  those 
facts  had  been  pleaded  upon  the  common  coiididit,  he  could  not  be 
precluded  from  answering  them,  provided  they  were  material,  notwith- 
standing that  evidence  had  been  taken,  and  publication  prayed  upon 
the  responsive  allegation.  Their  Lordships,  however,  under  the  circum- 
.  stances,  suspended  the  admission  of  the  allegation  to  the  hearing  of  the 
cause,  with  liberty  then  for  the  contradictor  to  rescind  the  conclusion  of 
the  cause,  and  allow  the  allegation  to  go  to  proof. 

Two  papers,  A  and  B,  joined  together,  were  propounded  in  common 
form,  as  the  last  will  and  testament  of  James  Wood,  the  deceased  in  the 
cause.  The  first,  A,  was  headed,  '*  Instructions  for  the  will  of  me,  James 
Wood,  of  Gloucester.**  By  it  four  executors  were  named  and  appointed, 
to  whom  was  bequeathed  all  the  testator's  personal  estate,  in  joint  tenancy. 
It  bore  date  the  2nd  of  December,  1834,  and  was  signed  by  the  testator. 
The  second,  B,  was  declared  to  be  the  deceased's  will  for  disposing  his 
estates  as  directed  by  his  instructions.  It  declared  his  wish  that  his 
executors  should  have  all  his  property,  and  devised  to  them  all  his  estates, 
real  and  personal,  as  tenants  in  common,  but  did  not  name  them.  It 
was  dated  the  3rd  of  December,  1834,  signed  by  the  testator,  and  attested 
by  three  witnesses.  Both  papers  were  prepared  by,  and  were  wholly  in 
the  handwriting  cf ,  the  deceased's  attorney,  who  was  one  of  the  executors 
named  in  paper  A.  A  cavmt  having  been  entered,  and  further  proofs 
required  than  were  given  upon  the  common  caiididit,  it  appeared  that 


1838. 
June  20  (2). 

1841. 
Apra6,7,S, 
9,  10,  12,  18, 

14, 15. 

.Vay  17,  18, 

19,  20  (3). 

Pabke,  B. 

Lord 
Ltndhurst. 

[  356  ] 


(1)  Allen  V.  Maddock  (1858)  11 
Moore,  P.  C.  427,  452. 

(2)  Present:  Mr.  Baron  Parke, 
Mr.  Justice  Bosanquet,  the  Chief 
Judge  of  the  Court  of  Bankruptcy, 
and  the  Bight  Honourable  Sir*  John 
Nidioll, 


(3)  Present :  Lord  Lyndhurst,  the 
Master  of  the  Bolls  (Loitl  Langdale), 
the  Vice- Chancellor  (Sir  Launcelot 
Shadwell),  Mr.  Baron  Parke,  and 
the  Right  Honourable  Sir  Jame? 
Littledale, 


72  1888.    P.  C.    2  MOORE,  P.  C.  855—857.  [b.b. 

HiTCHTNGS  the  paper  A,  immediately  after  its  execution,  was  taken  possession  by, 

V*  and  remained  in  the  custody  of,  the  testator's  attorney,  until  a  short 

"^  ^®^'  time  previous  to  his  decease,  when  it  was  brought  to  his  house,  and 

without  his  knowledge  or  authority  fastened  to  the  paper  B,  endoeed 
and  sealed  up  in  an  envelope,  and  deposited  in  a  bureau,  where  it  was 
found  the  day  following  his  decease.  The  Prerogative  Court  refused 
to  grant  probate  to  paper  A,  on  the  ground  that  it  was  superseded  by 
paper  B,  which  the  Court  rejected  as  inoperative  and  ineffectual :  Held 
by  the  Judicial  Committee,  reversing  the  decision  of  the  Court  below, 
that  upon  a  review  of  the  evidence,  it  appeared  that  paper  B.  referred 
to  and  incorporated  some  other  paper,  which,  under  the  circumstances 
proved,  could  only  be  paper  A,  and  ^lat  the  two  together  were  intended 
as,  and  formed,  the  last  will  of  the  deceased. 

A  holograph  instrument  purporting  to  be  a  codicil,  sent  anonymously 
by  the  post  to  one  of  the  legatees  named  therein,  though  partially  burnt 
and  torn  across,  admitted  to  proof ;  the  handwriting  being  satisfactorily 
proved,  and  the  confirmatory  and  adminicular  proof  being  sufficient  to 
satisfy  the  Court,  that  it  was  a  genuine  instrument :  Held  also  under  the 
circumstances  of  the  case  that  the  onus  of  proving  that  the  cancellation 
was  the  act  of  the  testator,  and  with  what  intention  it  was  done,  lay  on 
the  parties  opposing  the  proof. 

Semble — ^The  variance  between  the  allegation  and  proof  in  a  testa- 
mentary cause,  is  immaterial,  if  enough  of  the  allegation  is  proved  to 
entitle  the  party  to  probate. 

This,  in  the  first  instance,  was  a  cause  or  business,  of  proving 
[  *356  ]      in  solemn  form  of  law,  the  last  will  *and  testament  of  James 
Wood,  of  the  city  of  Gloucester,  banker.    The  proceedings  in  the 
cause  which  led  to  these  appeals,  were  as  follows : 

The  testator  died  on  the  20th  day  of  April,  1886,  a  bachelor, 
leaving  personal  property  to  the  amount  of  about  800,000L,  and 
real  estate  to  the  value  of  98,0002. 
[  357  J  A  search  being  made  among  his  papers,  on  the  morning  of  the 

day  following  his  decease,  by  John  Phillpotts,  a  confidential  friend 
of  the  deceased,  an  envelope  was  found  in  a  private  drawer  of  a 
bureau,  which  was  locked  up  in  a  closet  adjoining'  the  bedroom, 
endorsed,  **The  will  of  James  Wood,  Esq.,  2nd  and  8rd  of 
December,  1834,"  which  being  opened,  was  found  to  contain  two 
papers,  in  the  following  form  : 

The  first  was  headed  and  worded  thus — 

"  Instructions  for  the  will  of  me,  James  Wood,  Esq.,  of 
Gloucester. 

"  I  request  my  friends,  Alderman  Wood,  of  London,  M.P.,  John 
Chadborn,  of  Gloucester,  Jacob  Osborne,  of  Gloucester,  and  John 
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S.  Surman,  of  Gloucester,  to  be  my  executors,  and  I  appoint  them  Hitchinos 
executors  accordingly.  And  I  desire  that  they  will  take  possession  wood. 
of,  and  retain  to  themselves,  all  my  ready  monies,  securities,  snd 
-personal  estate,  subject  to  the  payment  of  my  just  debts,  and 
such  legacies  as  I  may  hereafter  direct ;  and,  with  respect  to  my 
real  estate,  I  shall  dispose  of  the  same  to  such  persons,  and  in 
such  parts,  as  I  shall,  by  any  writing,  endorsed,  hereon  direct. 

Witness  my  hand,  the  2nd  December,  1834. 

"  James  Wood." 
(Indorsed,)  "  2nd  December,  1884. 
'*Mr.  Wood's  instructions  for  his  will." 

The  second  paper  was  as  follows  : 

"  I,  James  Wood,  Esq.,  do  declare  this  to  be  my  will,  for  dis- 
posing my  estates  as  directed  by  my  *instructions.  I  declare  my  [  'Sbs  ] 
wish  that  my  executors  shall  have  all  my  property  which  I  may 
not  dispose  of ;  and  that  all  my  estates,  real  and  personal,  shall 
go  amongst  them  and  their  heirs,  in  equal  proportions  ;  subject 
to  my  debts,  and  to  any  legacies  or  bequests,  of  any  part  thereof, 
if  any,  which  I  may  hereafter  make.  In  witness  whereof,  I  have 
to  this,  my  last  will,  set  my  hand,  this  Srd  December,  1834. 

''Jambs  Wood." 

*'  Signed  and  published  by  the  said  testator,  as  and  for  his  will, 
in  our  presence : 

**Ann  Lbwis. 
"Edwd.  Swann. 

"WiLLUM   VbAILB." 

The  first  paper  was  written  on  the  first  side  of  a  sheet  of  small- 
sized  foolscap  paper,  the  indorsement  being  on  the  fourth  or  last 
side ;  the  second  was  on  a  sheet  of  paper  of  the  same  size,  and 
was  fastened  by  two  wafers  into  the  centre  of  the  first,  bookwise. 
The  two  were  enclosed  in  an  envelope,  indorsed,  **  The  will  of 
James  Wood,  Esq.,  2nd  and  3rd  December,  1834." 

On  the  23rd  of  April,  1836,  a  commission  issued  from  the 
Prerogative  Court,  to  swear  Matthew  Wood,  John  Chadbom, 
Jacob  Osborne,  and  John  Surman,  the  executors  named  in  the 
last  will  and  testament  of  James  Wood,  as  contained  in  the  above 
writings,  which  were  annexed  to  the  commission. 
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HiTCHiNGB  The  signature  of  both  papers  beinp;  in  the  handwriting  of  the 
Wood.  deceased,  was  verified  by  the  affidavit  of  John  Phillpotts  and 
William  Price,  sworn  on  the  26th  of  April,  and  on  the  same  day 
an  affidavit  was  made  by  Phillpotts,  as  to  finding  the  will  in 
the  manner  before  stated,  and  probate  was  about  to  pass  to  the 
executors  in  common  form,  when  a  caveat  was  entered  for  Thomas 
[  *859  ]  *Wood  and  Thomas  Helps,  who  claimed  to  be  two  of  the  next  of 
kin  of  the  deceased,  and  were  assigned  to  declare  whether  they 
would  propound  their  interest  on  the  13th  of  May  following ;  when 
an  appearance  was  given  for  Elizabeth  Goodlake,  the  mother  of 
John  S.  Surman,  alleging  her  to  be  the  second  cousin  and  next 
of  kin  of  the  deceased,  and  no  answer  being  prayed,  the  executors 
admitted  her  interest. 

An  affidavit  of  no  other  **  script,  scroll,  paper,  parchment,  or 
other  writing  being,  or  purporting  to  be,  or  having  the  face,  form, 
or  effect  of  a  will  or  codicil,  or  testamentary  disposition  of  the 
said  James  Wood,  deceased,  at  any  time,  either  before  or  since 
his  death,  having  come  to  the  hands,  possession,  or  knowledge  of 
the  executors,  except  the  aforesaid  true  and  original  last  will  and 
testament  of  the  2nd  and  3rd  of  December,  1834,"  was  made 
by  all  the  executors  in  pursuance  of  the  commission  on  the  1st 
of  June  following :  and  on  the  next  day  a  similar  affidavit  as 
to  scripts  was  made  by  Elizabeth  Goodlake,  confirming  the 
deposition  of  the  executors. 

The  allegation  propounding  the  above  papers,  marked  respec- 
tively A  and  B,  as  the  will  of  the  deceased,  was  brought  in  by 
the  executors  on  the  4th  of  June.  It  consisted  of  three  articles, 
and  alleged  the  two  papers  to  have  been  respectively  signed  and 
published  on  the  2nd  and  3rd  of  December,  1834,  the  days  of 
their  respective  dates,  the  paper  B  being  published  and  declared, 
**  together  with  the  aforesaid  paper  marked  A,  to  be  his  (the 
testator's)  last  will  and  testament,  in  the  presence  of  three  credible 
witnesses,  whose  names  are  thereto  subscribed.*'  It  alleged  also 
the  signature  to  be  the  proper  handwriting  of  the  deceased. 
Thomas  Wood  and  Thomas  Helps  having,  on  investigation, 
[  *H60  ]  ^discovered  that  they  were  not  the  nearest  of  kin  to  the  deceased, 
declared  on  the  same  day,  that  they  proceeded  no  further  in  the 
cause,  whereupon  Mrs.  Goodlake's  proctor  having  declared  that  b^ 
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opposed  the  will  of  the  testator,  the  same  was  propounded  on    Hitohings 
behalf  of  the  executors,  and  the  above  allegation  brought  in  and       wood. 
admitted  without  further  opposition. 

On  the  8th  of  June,  Thomas  Helps  received  by  the  threepenny 
post  a  sealed  paper  or  packet  contained  in  an  envelope,  which  was 
directed  to  Thomas  Helps,  Esq.,  Balham  Hill,  near  London, 
and  in  the  comer  written  '*  Important."  It  was  stamped 
''  Strand,  2  A.  2  Ju.  8,"  indicating  that  it  had  been  put  in  at  an 
office  in  the  Strand  on  that  day.  Two  papers  were  enclosed  in  the 
envelope,  the  first,  which  was  in  writing,  having  the  margin  of 
one  comer  burnt  off,  and  being  torn  through  in  two  places,  was 
in  the  following  words : 

"  In  a  Codicil  to  my  Will  I  gave  to  the  Corporation  of  Glouces- 
ter £140,000.  In  this  I  wish  my  Executors  would  give  £60,000 
more  to  them  for  the  same  purpose — ^as  I — have  before  named. 
I  wod  also  give  to  my  Friends,  Mr.  Phillpotts,  £60,000  and  Mr. 
Geo.  Councel,  £10,000  and  to  Mr.  Thomas  Helps,  Cheapside, 
London,  £80,000,  and  Mrs.  Elizabeth  Goodlake,  mother  of  Mr. 
Surman,  and  to  Thomas  Wood,  Smith-street,  Chelsea,  ^  £20,000; 
and  Sam  Wood,  Cleveland-street,  Mile  End,  £14,000 ;  and  the 
latter  Gentn  Family,  £6,000 ;  and  I  confirm  all  other  bequests, 
and  give  the  rest  of  my  property  to  the  Execs  for  their  own 
interest/' 

"  Gloucester  City  Old  Bank,  July  1885." 

The  tearing  ran  through  the  centre  and  bottom  of  the  paper 
dividing  the  signature. 

The  other  paper  was  a  slip,  upon  which  was  written  *in  pencil,       I  *3<5i  ] 
"  The  enclosed  is  a  paper  saved  out  of  many  burnt  by  parties  I 
could  bang.      They  pretend  it  is  not  J.  Wood's  hand,  many 
will  swear  to  it.     They  want  to  swindle  me.    Let  the  rest  know." 

The  receipt  of  these  papers  was  verified  by  an  affidavit  sworn 
on  the  18th  of  June,  by  Thomas  Helps  and  Edward  Wilde,  his 
solicitor,  and  caveats  and  an  appearance  having  been  entered  the 
same  day  on  behalf  of  Helps,  the  executors  declared  that  they 
opposed  the  script ;  a  decree  was,  therefore,  issued  on  the  following 
day,  the  14th,  against  the  legatees,  calling  on  them  to  propound 
in  solemn  form  of  law  the  pretended  testamentary  >Yriting. 
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HiTOHiKoa  On  the  same  day,  upon  the  afSdavit  of  Emg,  of  Serjeant's  Inn, 
Wood.  a  solicitor,  a  decree  to  see  proceedings  issued  at  the  suit  of  the 
executors  against  Elizabeth  Goodlake,  widow,  described  as  the 
'*  lawful  second  cousin  and  only  known  next  of  kin,  and  as  such, 
the  only  person  entitled  (as  deponent  believed,)  to  the  personal 
estate  and  effects  of  the  deceased,  in  case  he  should  be  pronounced 
to  have  died  intestate  ;  "  citing  all  other  the  next  of  kin  (if  any) 
of  the  deceased,  in  special,  and  all  persons  in  general  having,  or 
pretending  to  have,  any  right,  title,  or  interest  in,  or  to  the  goods, 
chattels,  or  credits  of  the  deceased,  to  appear  as  therein  mentioned, 
and  see  proceedings.  Appearances  were  subsequently,  and  on 
the  2nd  of  August,  1886,  given  in  for  Samuel  Wood,  Thomas 
Wood,  George  Worrall  Counsel,  and  John  Phillpotts,  the  legatees 
named  in  the  codicil,  and  for  Henry  Stephen  Wilton  (as  syndic 
for  the  Corporation  of  Gloucester),  and  the  allegation  propounding 
the  papers  A  and  B  was  re-asserted  on  behalf  of  the  executors, 
and  stood  for  admission  on  the  caveat  day  in  September  following, 
when  it  was  brought  in  and  asserted. 
[  362  ]  Five  witnesses  were  examined  upon  this  allegation.    Samuel 

Hitch,  a  surgeon  residing  in  Gloucester,  who  deposed  to  the 
signature  James  Wood,  in  papers  A  and  B,  being  the  handwriting 
of  the  deceased.  Edward  Swann,  also  of  Gloucester,  a  clerk  in 
the  office  of  Chadbom,  who  was  one  of  the  attesting  witnesses  to 
paper  B,  and  who  deposed  to  the  handwriting  of  the  signature  to 
paper  A,  and  to  the  publication  and  due  execution  of  paper  B. 
William  Yeaile,  coachman  to  Chadborn,  and  Ann  Lewis,  a  servant 
in  the  employment  of  the  deceased,  the  other  attesting  witnesses, 
who  also  proved  the  due  execution  of  paper  B.  And  Daniel 
Higham,  a  clerk  in  the  banking-house  of  Lubbock  &  Co.,  the 
London  correspondent  of  the  deceased ;  who  deposed  to  having, 
for  the  last  one-and-twenty  years,  managed  and  carried  on  the 
written  correspondence  had  between  that  firm  and  the  deceased ; 
and  conducted  for  him  his  private  stock  transactions,  as  well  as 
the  stock  business  of  his  banking  concerns ;  and  stated,  that  he 
verily,  and  in  his  conscience,  believed  the  subscription  to  both 
papers  was  the  proper  handwriting  of  the  deceased. 

Each  of  these  witnesses  was  cross-examined  on  behalf  of  the 
legatees  claiming  under  the  codicil. 
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Hitch  expressed  his  belief,  that  the  alleged  codicil  ''  was  not  in  Hitchinos 
the  handwriting  of  the  deceased ; ''  he  stated  that  he  had  wood. 
examined  it  carefully,  and  for  a  length  of  time,  and  had  come 
to  the  conclusion,  that  it  was  not,  any  part  of  it,  in  his  (the 
deceased's)  handwriting ;  "  there  was  a  want  of  consistency  in 
the  general  character  of  the  writing  unlike  him,  and  he  could  not 
believe  that  he  (the  deceased)  would  have  misspelt  Mr.  Counsel's 
name,  who  was  one  of  his  oldest  and  earliest  acquaintance." 

Swann,  on  his  cross-examination,  deposed  to  the  *paper  A  [  'SfiS  ] 
being  in  the  handwriting  of  Ghadbom ;  the  signature  he  believed 
to  be  Mr.  Wood's.  He  stated  ''  that  he  never  saw  the  paper  till 
produced  to  him  on  his  examination,  to  his  knowledge,  at  least, 
to  observe  it  at  all."  He  deposed  to  paper  B  being  also  in  the 
handwriting  of  Chadbom,  and  after  detailing  the  circumstances 
which  took  place  at  the  execution  and  publication  of  paper  B,  and 
the  explanation  required  by  the  deceased,  and  given,  respecting 
its  nature  and  effect,  he  said,  ''Mr.  Ghadbom  was  the  only 
person  who  answered  his  (the  deceased's)  question.  There  were 
many  other  papers  laying  on  the  table  at  the  time  the  will  was 
executed  ;  but  I  did  not  observe  any  other  written  paper ;  there 
was  not  any  other  paper  produced  certainly,  and,  so  far  as  I  saw, 
the  papers  on  the  table  were  blank  or  plain  papers,  laying  on  the 
table  with  the  writing  materials." 

In  respect  to  the  condition  of  the  paper  after  it  had  been 
executed,  he  said,  "  I  do  not  know  whether  it  was  sealed  up  or 
not  after  the  execution ;  it  was  not  whilst  I  remained ;  it  was 
laying  open  when  I  left ;  I  never  saw  the  paper  marked  G  annexed 
to  the  affidavit  of  Mr.  Phillpotts,  and  purporting  to  be  the 
envelope  or  cover  of  Mr.  Wood's  will  now  produced  to  me,  before ; 
I  know  of  no  other  paper  than  the  will  itself,  and  none  such  has 
been  lost,  defaced,  or  destroyed,  to  my  knowledge,  and  I  do  not 
know  whether  the  will  was  taken  possession  of  by  Mr.  Ghadbom 
or  not,  after  the  execution,  nor  whether  the  same  was  ever  in  his 
custody." 

Veaile,  in  respect  to  paper  A,  said,  **  I  never  saw  the  paper 
shown  to  me  by  the  examiner,  and  marked  with  the  letter  A, 
before  now." 

Ann  Lewis  deposed  to  the  same  effect;  in  reply  to  other 
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HIT0HIN68  questioiiB :  respecting  the  custody  of  the  deceased's  *keys,  she  said, 
Wood.  "  Mr.  Osborne  locked  up  everything  in  Mr.  Wood's  lifetime,  and 
[  •364  ]  I  suppose  had  the  keys  when  he  died.  Mr.  Wood  himself  was 
not  a  person  to  trouble  himself  to  lock  up  any  thing.  No  doubt 
Mr.  Surman  and  Mr.  Osborne  had  the  same  means  and  oppor- 
tunity of  resorting  to  Mr.  Wood's  repositories  when  he  was  dead 
as  they  had  in  his  lifetime,  for  he  looked  upon  them, }  believe, 
just  the  same  as  himself." 

In  regard  to  the  codicil,  the  witness  Higham  said,  ''  I  cannot 
say  how  often  I  have  seen  Mr.  Wood  write  and  sign  his  name  ; 
ten  or  a  dozen  times,  or  more  frequently,  possibly ;  but  I  am 
better  acquainted  with  his  handwriting  and  signature,  from  his 
letters  and  business  correspondence  and  transactions  with  me.  I 
have  carefully  looked  at  the  paper,  (annexed  to  the  affidavit  of 
Helps  and  Wilde,)  and  I  hardly  know  what  answer  to  give,  when 
I  am  asked  in  whose  handwriting  it  is.  It  is  so  like  James  Wood's, 
the  deceased,  that  if  it  had  been  presented  to  me  without  any 
suspicion  previously  excited,  I  should  have  acted  upon  it ;  but  I 
have  seen  it  twice  before,  and  examined  it  minutely,  and  I  find 
some  words  in  it  so  unlike  his  writing,  that  I  can  scarcely  believe 
it  to  be  his,  and  yet  I  do  not  like  to  express  myself  so  strongly  as 
that ;  and  the  truth  is,  I  cannot  say  whether  it  is  his  handwriting 
or  not,  notwithstanding  there  are  some  discrepancies  about  it, 
part  of  the  flourish  of  the  letter  '  J '  in  the  signature  is  so  very 
unlike." 

On  the  2nd  of  November,  1886,  John  Phillpotts,  one  of  the 
legatees  named  in  the  codicil,  and  for  whom  an  appearance  had 
already  been  entered,  personally  appeared  and  produced  himself  for 
his  personal  answers  to  the  allegation  on  behalf  of  the  executors. 
[  *»65  ]  He  admitted  the  signature  of  papers  A  and  B,  and  deposed  to  "^the 
finding  of  the  same  in  the  manner  and  in  the  condition  above  stated. 

The  allegation  on  behalf  of  the  legatees  propounding  the  codicil 
having  stood  for  admission  on  the  5th,  was  on  motion  continued 
to  the  24th  of  November. 

In  the  meantime,  and  on  the  15th,  an  appearance  was  entered 
for  the  appellant,  Edward  Hitchings,  as  one  of  the  parties  cited 
by  the  decree  of  the  14th  of  June,  to  see  proceedings,  and  alleged 
to  be  the  second  cousin  and  next  of  kin  of  the  deceased. 
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On  the  24th  of  November,  the  allegation  of  the  legatees  was  HiTCHnfos 
brought  in  and  asserted,  and  on  the  15th  of  December,  the  Judge  wood. 
having  read  the  allegation  and  heard  informations  thereon, 
assigned  the  further  hearing  of  the  admission  to  the  20th 
instant,  when  an  answer  being  prayed  from  the  executors  to  the 
interest  asserted  on  behalf  of  Hitchings,  he  was  admitted  on  their 
behalf  a  ^ntradictor  to  the  will  of  the  deceased  contained  in 
papers  A  and  B,  which  he  declared  to  oppose,  and  asserted  his 
all^ation  for  admission  on  the  next  caveat  day,  the  27th. 

The  allegation  propounding  the  codicil  having  been  opposed 
on  behalf  of  the  executors,  was  directed  to  be  reformed,  and  the 
admission  continued  from  time  to  time  until  the  20th  day  of 
April,  1837,  when  it  was  finally  admitted,  and  the  executors 
assigned  to  give  in  their  answers,  and  commissioners  to  take  the 
same  decreed. 

The  allegation  on  behalf  of  the  appellant,  Hitchings,  stood 
assigned  to  the  same  day,  when  it  was  declared  that  he  waived 
his  asserted  allegation. 

The  allegation  propounding  the  codicil  which  was  thus  brought 
in  and  admitted,  consisted  originally  of  fifty-four  articles,  two  of 
which  were  however  rejected  by  the  Court.  It  pleaded  the 
death  of  the  testator,  *the  business  carried  on  by  him,  his  great  [  *366  ] 
frugality  and  parsimonious  habits,  and  the  acquisition  of  his 
large  property  by  means  of  bequests,  accumulations,  and  frugaUty, 
and  by  assiduous  attention  to  business.  It  averred  that  he 
frequently  alluded  to  the  high  rate  of  duty  payable  in  cases  of 
intestacy,  and  complained  of  such  as  a  grievous  burthen,  and  that 
towards  the  latter  end  of  the  year  1884,  being  without  a  will,  he 
expressed,  in  the  presence  and  hearing  of  the  executors,  or  some 
of  them,  his  intention  of  making  a  will,  to  avoid  the  duty  on 
intestates'  effects,  and  alleged  the  paper  B  to  have  been  drawn  up 
by  Chadbom  in  the  house  of  Matthew  Wood,  and  executed  in 
pursuance  of  such  intention  by  the  deceased,  on  the  8rd  of 
December,  1884,  the  day  of  the  date  thereof;  it  then  pleaded 
the  relation  in  which  the  three  witnesses  of  the  paper  B,  Swann, 
Veaile,  and  Ann  Lewis,  stood  to  the  testator  and  to  Chadbom, 
and  alleged  that  the  paper  B  was,  on  the  occasion  of  its  execu- 
tion, taken  into  the  custody  of  Chadborn,  and  was  subsequently 
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HiTGHmos    by  him  produced  to,   and  read  by  or  to,  or  in  the  presence 
Wood.       ^^^  hearing  of,  the  executors,  or  some  of  them,  and  expressly 
averred  that  '^  the  paper  A  was  not  annexed  or  attached  to 
the  paper  B  at  any  time  during  or  previous  to  the  said  8rd  of 
December,  nor  was  it  produced  to  or  in  the  presence  of  the  persons 
whose  names  appeared  as  attesting  witnesses  to  the  paper  B,  nor 
was  the  paper  A  then  and  there,  in  the  presence  of  the  last- 
mentioned  persons,  sealed  up  or  enclosed  with  the  paper  B  in  the 
envelope  marked  G,  and  affixed  to  the  affidavit  of  John  Phillpotts, 
nor  were  the  words  and  figures  appearing  on  the  said  envelope 
written  or  endorsed  thereon  in  the  presence  of  the  said  witnesses." 
It  then  pleaded  the  connection  of  the  executors  with  the  testator, 
[  •367  ]       *alleging  "  that  Matthew  Wood  was  in  no  way  related  to,  and  was 
a  total  stranger  to,  the  deceased  and  his  family,  until  about  the 
year  1819  or  1820 — that  John  Chadborn,  who  was  an  attorney 
practising  at  Gloucester  for  fifteen  years  or  thereabouts,  had 
been  the  attorney  of  the  deceased,  but  had  no  other  connection 
with  the  deceased — that  Jacob  Osborne  entered  the  deceased's 
service  as  clerk  or  shopman  about  twenty  years  ago,  in  which 
employ  he  continued  until  his  death — and  that  John  Surman 
about  eight  years  ago  was  apprenticed  to  the  deceased,  and,  after 
he  had  served  his  apprenticeship,  continued  in  the  deceased's 
employ  as  clerk."    It  then  alleged  a  declaration  made  by  the 
deceased  to  one  Moore,  of  his  (deceased's)  intention  to  build  a 
hospital  at  Walton,  in  the  county  of  Gloucester,  and  that  having 
''  formed  and  frequently  expressed  the  determination  of  leaving 
a  large  part  of  his  property  to  public  institutions  and  charities, 
or  works,  and  other  parts  to  the  distant  branches  of  his  family," 
in  furtherance  whereof  ''  he  made  and  executed  some  codicil  or 
codicils,  and  thereby  gave  and  bequeathed  legacies  and  other 
bequests  to  his  relations," — and  averred  a  codicil  to  have  been 
made  by  him  prior  to  July,  1835,  bequeathing,  amongst  other 
bequests,  to  the  corporation  of  Gloucester  140,0002. — ^it  proceeded 
then  to  plead,  that  in  like  furtherance  of  such  aforesaid  intentions 
of  the  said  deceased,  he  did,  with  his  own  hand,  draw  up  and 
reduce  into  writing,  a  further  codicil  to  his  said  will,  being  the 
codicil  pleaded,  exhibited  and  propounded  in  the  cause,  on  behalf 
of  the  legatees  "  named  therein,"  and  ''  that  the  said  deceased 
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afterwards  died  without  destroying,  cancelling,  or  in  any  other    hitchings 

manner  revoking,  or  consenting  to,  or  knowing  of,  or  sanctioning,        wood. 

the  destruction,  cancellation,  or  other  revocation  of  the  *codicils,       [  *368  ] 

or  either  of  them  mentioned  therein."     The  writing  of  the  codicil 

being  the  proper  handwriting  of  the  deceased,  was  pleaded,  and 

that  the  executors  well  knew,  or  believed,  that  the  deceased 

intended  to  leave,  and  had  left,  a  testamentary  paper,  or  papers  ; 

bequeathing  legacies  to  the  persons  and  objects  mentioned  in  the 

codicil  propounded,  which,  as  well   as  the  codicil  mentioned 

therein,  and  other  testamentary  papers  besides  those  propounded 

by  the  executors,  were  signed  by  the  deceased  subsequent  to  the 

2nd  of  December,  1884,  they,  the  legatees  expressly  averred,  had 

been  read,  seen,  or  inspected,  or  had  come  to  the  knowledge  of 

the  executors,  or  some  of  themi  prior  to  the  8th  day  of  June  then 

last  past.    They  alleged,  also,  the  fact  of  there  having  been  other 

testamentary  papers;  to  be  known  to  Ann  NichoUs  and  Ann 

Lewis,  the  servants  of  the  deceased,  being  in  his  house  at  the 

time  of  his  death.    The  allegation  then  pleaded  various  circum* 

stances  showing  the  connection  between  the  deceased  and  the  city 

of  Gloucester,  to  account  for  the  legacies  of  140,000/.  and  60,000/. 

to  the  Corporation  of  that  city ;  and  also  special  circumstances 

showing  the  probability  and  likelihood  of  the  respective  legacies 

to  the  several  legatees  named  in  the  codicil— and  after  setting 

forth,  in  detail,  the  circumstances  attending  the  last  illness  and 

death  of  the  deceased,  the  proceedings  of  the  executors  thereupon, 

the  search  for  and  finding  of  the  papers  A  and  B  by  Phillpotts,  in 

the  place  and  in  the  state  and  condition  sworn  to  by  him :  averred 

"  that  the  said  packet,  and  papers  therein,  was  not  deposited  in 

the  said  bureau,  by  the  said  deceased,  or  by  any  other  person, 

with  his  privity,  knowledge,  consent,  approbation,  or  sanction, 

in  the  same  plight  and  condition  in  which  the  same  were  found 

by  *the  said  John  Phillpotts ;  nor  were  the  two  paper  writings       [  *369  ] 

A  and  B  annexed  or  attached  together ;  nor  was  the  wax  seal, 

now  appearing  on  the  envelope  of  the  said  packet,  placed  thereon ; 

nor  was  the  very  impression,  now  appearing  on  the  said  wax, 

impressed  thereon  by  the  said  deceased,  or  by  any  other  person 

with  his  knowledge,  privity,  consent,  approbation,  or  sanction : 

bat,  on  the  contrary,  the  party  proponent  doth  expressly  allege 
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HiTCHiNGs  and  propound,  that  the  said  packet  had  been  deposited  in  the 
Wood.  same  place  shortly  only  before  the  same  was  so  found  by  the 
said  John  Phillpotts  ;  and  the  said  party  proponent  doth  further 
expressly  allege  and  propound,  that  the  said  packet  was  so  depo- 
sited by  the  said  Matthew  Wood,  John  Ghadborn,  Jacob  Osborne, 
and  John  Surman  Surman,  or  one  of  them,  or  by  some  person 
or  persons,  with  their  privity,  knowledge,  and  consent."  The 
allegation  then  averred  the  handwriting  of  both  the  papers, 
except  the  signature,  to  be  the  handwriting  of  Ghadborn,  and 
proceeded  to  plead  in  detail  the  circumstances  attending  the 
receipt  of  the  alleged  codicil  by  the  legatees,  the  notice  given  by 
them  to  the  executors,  and  the  steps  taken  to  prove  the  same, 
and  concluded  with  alleging  the  destruction  of  papers  of  a  testa- 
mentary character,  on  various  occasions,  by  the  executors,  or 
some  of  them,  or  by  Ann  Lewis,  or  Ann  Nicholls,  previous  to, 
or  immediately  after,  the  death  of  the  deceased;  and  averred 
the  codicil  in  question  to  have  been  preserved  from  destruction 
on  one  such  occasion,  and  that  the  handwriting  of  the  envelope 
enclosing  the  same,  and  the  paper  contained  therewith,  was  well 
known  to  the  executors,  and  to  the  said  Ann  Lewis  and  Ann 
Nicholls,  or  one  of  them. 
On  the  27th  of  April,  1887,  the  executors.  Wood,  Ghadborn, 
[  *370  ]  Osborne,  and  Surman,  personally  ^appeared  and  produced  them- 
selves for  their  answers  to  the  allegation  of  the  legatees,  which 
they  accordingly  brought  in,  and  were  respectively  sworn  to. 
They  admitted  the  statements  concerning  the  condition  of  life, 
business  habits,  and  property  of  the  deceased,  and  with  some 
slight  and  unimportant  qualifications,  the  manner  in  which  he 
had  become  possessed  of  and  acquired  his  great  wealth ;  and 
though  they  admitted  that  the  deceased  might  have  been 
acquainted  with  the  difference  of  duty  chargeable  on  testate  or 
intestate  estates,  they  denied  that  he  had  ever,  as  alleged, 
expressed  on  that  account  his  intention  to  make  a  will,  or  that 
the  paper  B  was  made  in  furtherance  of  such  intention,  or  in  the 
manner  pleaded  by  the  legatees ;  and  stated  the  paper  A  to  have 
been  taken  by  Ghadborn,  from  the  testator's  own  dictation, 
at  his  own  house,  on  the  2nd  day  of  December,  1884,  when  and 
^b^re  be  duly  executed  th^  s^me,  in  the  presence  Qf  Chadbom 
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and  Snrman,  who  was  expressly  desired  by  him,  the  testator,  to    Hitghings 
Btay  in  the  room  whilst  he  signed  the  same.  Wood. 

In  respect  to  the  paper  B,  the  respondent  Chadborn  stated 
that  he  proceeded  to  the  house  of  the  testator,  on  the  evening  of 
the  3rd  of  December,  1884,  *'  and  did,  then  and  there,  with  his 
own  hand,  (having  been  sent  for  by  the  testator,  in  the  evening 
of  that  day,  for  the  very  purpose,  and  by  and  with  the  testator's 
own  orders  and  directions  to  that  effect,)  draw  up  and  reduce 
into  writing,  on  a  sheet  of  paper  belonging  to  the  said  testator, 
the  paper  writing  "  marked  B,  *'  and  that  the  said  testator  then 
and  there  subscribed  his  name  to  the  said  paper  writing,  to  wit, 
duly  executed  the  same  in  the  presence  of  the  attesting  witnesses, 
and  published  and  declared  the  said  paper  writing,  "^together  [  *37i  ] 
with  the  before -mentioned  paper  writing  marked  A,  as  and  for  his 
last  will  and  testament."  And  the  respondent  Surman  said 
"  that  he  was  present  at  the  time  when  the  said  testator,  in  the 
presence  of  the  said  three  attesting  witnesses,  signed  the  paper 
B,  and  published  the  same,  together  with  the  said  paper  A, 
as  and  for  his  last  will  and  testament."  And  the  respondent 
Osborne  said  "  that  he  was  in  and  out  of  the  parlour  where  the 
said  testator  was  sitting  with  the  said  John  Chadborn,  and  whilst 
they  were  engaged  on  the  subject  of  the  said  will,  and  heard  the 
said  John  Chadborn  state  the  names  of  his  intended  devisees  to 
the  said  testator  ;  though  he  was  not  in  the  room  when  the  same 
was  actually  signed  and  published  by  the  said  testator." 

To  the  allegation  respecting  the  custody  of  paper  B,  after  its 
execution,  the  respondents  Chadborn,  Osborne,  and  Surman, 
positively  denied   (the  respondent  Wood  speaking  only  to  his 
belief)  ''  that  the  paper  B,  either  at  the  time  of  the    execution 
thereof,  or  at  any  other  time,  was  taken  possession    of  by  the 
r^pondent  Chadborn,  and  was,  subsequently,  by  him  produc  ed 
to,  and  read  by,  or  to,  or  in  the  presence  of  the  respondents,  or 
either  of  them : "    they  admitted  ''  that  the    paper  A  was  not 
annexed  or  attached  to  the  said  paper  B,  at  any  time  during,  or 
preriouB  to,  the  8rd  day  of  December,  but  they  positive  ly  denied 
(Chadborn  and  Surman  speaking  of  their  own  knowledge,  and 
the  other  respondents  as  to  their  beUef,)  that  the  paper  A  was 
Bot  produced  to,  or  in  the  presence  of,  the  three  persons  whose 
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HiTCHiNOB  names  appear  as  attesting  witnesses  to  the  paper  B,  at  the  time 
Wood.  of  such  their  attestation  thereof ;  "  they  admitted  "  that  the  said 
[  *372  ]  paper  A  was  not  then  and  there,  in  the  presence  of  the  ^said 
attesting  witnesses,  sealed  up  or  enclosed  with  the  said  paper  B, 
in  the  envelope  marked  G,  or  in  any  other  envelope,  nor  were  the 
words  and  figures  on  the  said  envelope  C  written  or  endorsed 
thereon  in  the  presence  of  the  said  attesting  witnesses,  or  in  that 
of  either  of  them."  But  Ghadbom,  for  himself,  said,  the  other 
respondents  believing  the  same,  ''  that  the  said  testator  gave  the 
said  paper  A  to  him,  and  advised  him  to  keep  it  as  he  had  done 
the  day  before,  when  he  signed  the  same,  and  requested  him  to 
take  care  of  it ;  "  and  Ghadbom,  Osborne,  and  Surman,  said  (the 
other  respondent,  Wood,  believing  the  same  to  be  true),  ''that 
the  said  testator  gave  the  paper  B  to  Surman,  saying,  '  Here, 
John,  take  charge  of  that,  and  you  may  put  it  in  there,'  meaning 
and  pointing  to  the  closet  in  the  parlour,  where  the  testator  was 
then  sitting,  or  to  that  effect,  and  that  he,  Surman,  accordingly 
put  the  said  paper  B  in  a  tin  box,  wherein  was  usually  kept  the 
current  cash,  gold  and  notes  of  the  day,  then  in  the  said  closet,  to 
which  daily  recourse  was  had  for  the  business  of  the  said  bank, 
where  it  remained  for  two  or  three  days,  when  Osborne,  for  greater 
security,  and  with  the  perfect  sanction  of  the  testator,  placed  the 
same  in  a  desk  which  was  in  the  private  banking  room  up  stairs.'* 
In  reply  to  the  allegations  respecting  the  connection  between 
the  testator  and  the  executors,  they  admitted  the  statements 
respecting  their  several  conditions  and  professions,  and  entered 
into  a  variety  of  details  to  show  the  grounds  for,  and  the  reason- 
able expectation  that  they  should  be  severally  selected  as  objects 
of  the  testator's  bounty ;  they  stated  their  disbelief  of  his  having 
made  any  declaration  to  Moore,  as  alleged,  of  his  intention  to 
[  *378  ]  build  a  hospital,  or  of  his  having  "^founded,  or  expressed  his 
intention  to  leave  any  part  of  his  property  to  public  charities, 
and  other  parts  to  his  distant  relations,  or  that  he  made  or 
executed  any  codicil  or  codicils  in  pursuance  thereof.  And  they 
stated  that  they  utterly  disbelieved  and  denied  that  the  whole  body, 
series,  and  contents  of  the  pretended  codicil,  propounded  by  the 
legatees,  *'  or  the  pretended  codicil  referred  to  therein,  or  either 
of  them,  or  any  other  testamentary  paper  or  papers  whatsoever, 
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written  or  signed  by  the  said  testator,  and  of  a  date  subsequent  Hitghivos 
to  the  2nd  of  December,  1884,  (other  than  the  paper  B,  of  the  wood. 
3rd  of  December,  1884,)  had  been  read  to,  or  by,  or  had  been 
seen  or  inspected  by,  or  had  in  any  way  come  to  the  knowledge 
of,  the  respondents,  or  either  of  them,  either  prior  or  subsequent 
to  the  8th  day  of  June,  articulate;'*  and  they  disbelieved  and 
denied  that  Ann  NichoUs  or  Ann  Lewis  had  any  knowledge  or 
belief  of  the  same  facts  or  circumstances. 

To  the  articles  respecting  the  connection  of  the  deceased  with 
the  city  and  Corporation  of  Gloucester,  and  with  the  several 
legatees  named  in  the  codicil,  the  executors,  by  their  answer, 
pleaded  a  variety  of  circumstances  to  show  the  improbability  of  his 
selecting  the  Corporation  of  Gloucester,  or  either  of  the  legatees, 
as  objects  of  his  bounty  and  munificence,  and  then  pleaded 
in  detail  the  circumstances  of  the  deceased  being  taken  ill  on 
Sunday,  the  17th  of  April,  1886 ;  the  sending  for  Mrs.  Goodlake, 
to  nurse  him,  according  to  instructions  previously  given  by  him  ; 
the  intimation  given  on  the  same  day  by  a  letter  from  Osborne 
to  Sir  Matthew  Wood,  then  in  London,  of  the  deceased's  illness ; 
his  subsequent  apparent  convalescence,  and  the  departure  of 
Mrs.  Goodlake,  on  Monday,  the  18th ;  the  departure  of  Sir 
Matthew  Wood,  from  London,  on  *that  day,  and  his  arrival  in  [  *374  ] 
Gloucester,  per  mail,  on  the  Tuesday  morning  following ;  his 
visit  to  the  deceased  and  recommendation  to  him  to  call  in 
medical  advice ;  and  his  finally  obtaining  deceased's  permission 
to  go  for  Mr.  Cother,  a  medical  practitioner,  who  attended  and 
prescribed  for  the  deceased ;  that  Wood,  Osborne  and  Surman 
remained  with  the  deceased,  who  attended  to  his  business,  and 
continued  up  until  10  o'clock  (his  usual  time  for  going  to  rest) 
on  Tuesday  night,  but  did  not  again  quit  his  bed,  and  expired  at 
about  half -past  11  o'clock  on  the  Wednesday  morning  following, 
in  the  presence  of  them  and  Ann  Lewis.  They  then  went  on 
to  state  the  directions  given  by  them  immediately  upon  his 
decease,  and  the  subsequent  departure  of  Wood  and  Chadborn 
from  the  deceased's  house,  leaving  Osborne  and  Surman,  who 
resided  there,  in  care  thereof.  That  Chadborn  returned  to  the 
house  at  8  o'clock  the  following  morning,  to  apprise  Osborne  and 
Surman  of  the  intention  of  the  other  executors  to  meet  at  10,  to 
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H1TCHINO8  make  arrangements  for  the  funeral ;  that  he  remained  at  that 
Wood.  ^^e  only  ten  minutes,  and  attended  again  with  the  other 
executors  at  10  o'clock,  as  appointed ;  they  then  proceeded  to 
say,  **  that  there  were  several  bureaus  and  other  repositories  in 
the  bed-room  and  other  parts  of  the  house  of  the  testator,  and 
that  adjoining  to  the  room  wherein  he  died,  and  wherein  his 
body  lay  during  the  night  in  which  he  died,  is  a  landing-place, 
upon  which  landing-place  stood  a  bureau,  and  that  the  door  of 
the  room  in  which  Osborne,  on  the  night  in  which  the  testator 
died,  and  usually,  slept,  opened  upon  such  landing-place ;  "  and 
they  denied  the  allegation  of  the  general  carelessness  of  the 
deceased  about  his  keys,  or  that  those  about  him  could  have 
[  •376  ]  access  to  his  repositories ;  but  Osborne  and  Surman  said  *"  that 
during  the  testator's  lifetime,  they  were  permitted  to  have  free 
access  to  the  keys  of  his  bureau  and  other  repositories,  and  that 
they  respectively  went  thereto  and  opened  the  same  whenever 
the  business  of  the  said  testator  required  it; "  and  they  denied 
that,  except  as  therein  appeared,  the  bureaus  and  repositories  of 
the  deceased  had  been  opened,  or  the  contents  thereof  examined 
or  inspected,  unknown  to  the  deceased;  but  they  said,  ''  that  as 
executors  named  in  the  last  will  of  the  said  deceased,  they 
admitted  that  they  had  had  access  to  the  said  bureau  and 
repositories  from  the  time  of  his  death  up  to  the  present  time, 
but  they  denied  that  they  were  accessible  to  any  person  in  the 
said  house,  other  than  them,  the  respondents,  and  they  denied 
that  during  the  last  illness  of  the  deceased,  or  after  his  decease, 
either  before  or  after  11  o'clock  of  the  morning  of  the  day  after 
his  death,  they,  or  any  of  them,  inspected  or  perused  any  paper 
or  papers  of  the  said  deceased ;  save  the  respondent  Osborne, 
on  the  day  of  the  decease,  but  in  the  lifetime  of  the  testator, 
produced  to  the  respondent  Chadbom  the  paper  B,  propounded 
by  the  respondents,  with  the  paper  A,  as  the  last  will  of  the 
testator,  which  paper  B  was  produced  by  this  respondent 
Osborne  from  the  desk  where  he  had  before  deposited  the  same, 
in  manner  before  answered :  and  the  respondent  Chadbom 
had  with  him  at  the  same  time  the  said  paper  A,  which  was 
confided  to  him  by  the  said  testator,  as  hereinbefore  mentioned." 
And  the  respondent  Chadbom  said  that  Phillpotts  ''  had,  in  the 
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morning  of  the  said  20th  day  of  April,  seen  the  said  paper  A  Hitchingb 
at  the  house  of  the  respondent  Chadborn,  and  that  acting  on  wood. 
the  suggestion  of  Phillpotts,  that  the  said  paper  A  and  paper  B 
should  be  together,  he,  *thi8  respondent,  gave  both  to  Osborne,  [  '376  ] 
at  the  time  aforesaid,  who  took  them  up  stairs  and  put  them  in  a 
bureau  on  the  landing-place  aforesaid.*'  And  the  respondents 
Wood  and  Surman  denied  that  they  saw  either  the  said  paper 
A  or  B  during  the  illness  of  the  testator,  or  before  11  o'clock 
of  the  morning  of  the  day  after  his  death,  or  that  any  consulta- 
tion or  deliberations  had  taken  place  between  them,  as  to  the 
course  to  be  adopted  with  respect  to  the  said  paper  B,  or  to  the 
testator's  testamentary  affairs  generally,  or  that  any  testamentary 
paper  whatever  was  taken  from  the  repositories  of  the  testator, 
or  was  ever  known,  or  seen,  or  suspected  by  them,  or  either  of 
them,  save  the  papers  A  and  B ;  and  they  further  denied,  that 
in  the  course  of  any  conversation  which  took  place  at  the 
deceased's  house  immediately  before  the  finding  of  the  will,  it 
was  suggested  or  directed  by  Chadborn,  or  either  of  the 
executors,  that  the  will  of  the  deceased  would  be  found  in  the 
bureau  in  the  lobby,  or  landing-place  aforesaid,  any  otherwise 
than  that  Chadborn,  in  answer  to  an  inquiry  of  Phillpotts,  as  to 
where  the  testator's  will  was,  said,  '*  Mr.  Osborne  will  tell  you, 
OTshow  you,  where  it  is,"  or  to  that  effect;  Chadborn  having 
given  the  same  to  Osborne  the  day  before,  as  hereinbefore 
mentioned.  With  respect  to  the  finding  of  the  papers  A  and  B, 
the  respondents  said,  that  immediately  upon  such  reply  being 
made  by  Chadborn,  '*  Phillpotts  went  up  stairs,  accompanied  by 
Osborne,  and  then  and  there  took  from  the  bureau,  of  which 
Osborne  then  had  and  produced  the  key,  a  sealed  packet,  (but 
which  was  not  specially  pointed  out  to  him  by  Osborne,)  where- 
wiQi  he  returned,  still  accompanied  by  Osborne,  to  the  other 
respondents,  and  which  sealed  packet  contained  the  papers  A 
and  B ; "  and  they  admitted  ''  that  the  *said  packet,  and  the  [  *377  ] 
papers  therein,  were  not  deposited  in  the  said  bureau  by  the 
said  testator,  nor  by  any  other  person  with  his  knowledge  or 
privity,  nor  were  the  said  two  papers  annexed  or  attached 
together,  nor  was  the  wax  seal,  appearing  on  the  envelope  of,  or 
picket  in  which  the  said  papers  were  contained,  placed  thereon. 
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HiTGHiNos  either  by  or  with  the  knowledge  or  privity  of  him,  the  said 
Wood.  testator."  But  Chadbom,  for  himself,  said,  and  the  other 
respondents  believed  the  same,  ''  that,  at  the  time  of  the  execu- 
tion of  the  paper  A  by  the  said  testator,  hereinbefore  set  forth, 
he,  Ghadborn,  took  possession  thereof  by  the  express  desire  of 
the  testator,  and  with  his,  the  testator's,  full  knowledge  and 
approval,  kept  possession  of  the  same,  save  that  he  took  the 
same  to  the  said  testator's  house,  at  the  time  of  the  execution  of 
the  paper  B,  as  hereinbefore  answered,  when  the  said  testator 
returned  the  same  to,  and  again  directed  him  to  take  charge, 
and  keep  possession  thereof,  until  the  morning  of  the  20th  day 
of  April,  1886,  the  day  on  which  he,  the  testator,  died ; "  and 
Ghadborn  and  Surman,  for  themselves,  said,  and  the  other 
respondents  believed  the  same,  ''  that  immediately  upon,  or  after, 
the  execution  of  the  articulate  paper  B,  hereinbefore  set  forth, 
the  said  testator  directed  Surman  to  take  charge  of  the  same ;  " 
and  Surman,  for  himself,  said,  the  other  respondents  believing 
the  same,  '*  that  he,  immediately  after  the  execution  thereof 
(the  bank  being  then  shut),  placed  the  said  paper  B  in  a  tin  box, 
in  the  closet  in  the  parlour,  wherein  the  said  testator  was 
sitting,  in  which  box  was  usually  kept  the  current  cash,  notes 
and  gold  of  the  day,  and  to  which  recourse  was  continually  had, 
for  the  purpose  of  obtaining  cash  and  notes,  where  the  same 
remained  for  several  days;"  and  Osborne,  for  himself,  said, 
[  *S78  ]  ''  that  he,  with  the  ^sanction  of  the  testator,  removed  the  said 
paper  from  the  said  tin  box,  and  placed  the  same,  for  better 
security,  in  a  desk  in  the  private  banking-room,  which  was  up 
stairs,  in  the  house  of  him,  the  testator  ;  "  and  all  the  deponents 
said,  ''  that  they  believed  that  the  said  paper  B  having  been  so 
deposited  in  the  said  desk,  there  remained,  without  ever  having 
been  removed  therefrom,  to  the  knowledge  or  belief  of  these 
respondents,  or  either  of  them,  until  the  morning  of  the  said 
20th  day  of  April,  1836 ;  "  and  Ghadborn,  for  himself,  said, 
"  that  he  arrived  at  Gloucester  on  the  morning  of  the  said 
20th  day  of  April,  having  travelled  thereto  from  London,  in 
the  mail-coach,  with  Phillpotts ;  and  shortly  after  such  his 
arrival,  had  the  said  paper  A  taken  out  of  his  writing-desk,  in 
which  he  kept  the  same  for  safe  custody,  and  brought  to  him  in 
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his  parlour,  when  and  where,  in  the  presence  of  Phillpotts,  he  Hitghings 
encloBed  the  said  paper  A  in  a  sheet  of  draft  paper,  then  lying  wood. 
on  the  table,  in  his  said  parlour,  the  first  that  came  to  band, 
being  the  envelope  now  remaining  in  the  registry  of  this  Court, 
marked  with  the  letter  G,  and  wafered  the  same,  and  wrote 
thereon  the  endorsement  now  appearing  on  the  said  envelope  ; ' 
and  he  further  said,  that  after  this  respondent  and  the  said 
Phillpotts  had  breakfasted,  which  they  did  together,  on  that 
morning,  at  Chadbom's  house,  he,  Chadborn,  proceeded  alone 
to  the  house  of  the  said  testator,  where  he  arrived  at  about  ten 
o'clock  ;  and  all  the  respondents  answering,  said,  that  at  the 
^me  of  such,  the  respondent  Chadborn's,  arrival  at  the  house 
of  the  said  testator,  he,  the  said  testator,  was  in  such  a  state, 
from  the  e£fects  of  the  medicine  which  had  been  administered  to 
him,  that  he  could  not  be  spoken  to,  upon,  or  that  he  was  unfit 
to  attend  to,  any  matter  of  *busineBs,  but  from  which  state  all  [  ••*79  ] 
these  respondents  then  expected  that  he,  the  testator,  would 
soon  raUy  or  recover ;  and  Chadborn,  for  himself,  further  said, 
'  that,  shortly  after  his  arrival  at  the  house  of  the  testator,  as 
aforesaid,  and  after  he  had  ascertained  the  state  or  condition  of 
the  said  testator,  being  that  aforesaid,  he,  this  respondent,  acting 
therein,  upon  the  suggestion  of  the  said  Phillpotts,  that  the  said 
papers  A  and  B  ought  to  be  together,  asked  or  desired  the 
respondent  Osborne  to  fetch  the  said  paper  B,  which  Osborne 
did  accordingly,  whereupon  this  respondent,  in  the  presence  of 
these  other  respondents,  Matthew  Wood  and  Osborne,  unwafered 
the  said  envelope  C,  and  took  the  said  paper  A  therefrom,  and 
having  so  done,  annexed  thereto  the  said  paper  B,  by  two  wafers, 
in  manner  as  the  said  two  papers  have  since  been  and  now  are 
annexed,  and  the  said  paper  B,  with  the  said  paper  A  so  annexed 
thereto,  replaced  in  the  said  envelope  C,  and  sealed  the  same 
with  the  wax-seal  now  appearing  on  the  said  envelope,  there 
being  a  lighted  candle  in  the  room,  for  the  accommodation  of 
Matthew  Wood,  who  was  writing  letters  at  such  time,  and  the 
seal  used  by  this  respondent  being  a  common  seal,  with  the 
testator's  initials,  '  J.  W.,'  taken  from  a  wafer-box  on  the  office 
desk,  where  the  same  always  stood ;  and  he  further  said,  that 
when  he  had  so  sealed  up  the  said  envelope,  he  gave  the  same  to 
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HiTGHiNos  Osborne,  and  told  him  to  put  it  by,  not  saying  where ;  where- 
Wood.  upon,  as  Osborne  for  himself  said,  he,  without  any  direction  to 
that  e£fect  from  Chadbom,  took  the  same  up  stairs,  and  replaced 
it  in  the  bureau,  in  the  lobby  or  landing-place  aforesaid,  as  the 
readiest  place  of  access  wherein  for  the  present  safely  to  deposit 
[  *380  ]  the  same  ;  and  Ohadborn,  upon  his  *oath,  said,  that  he  neither 
had,  nor  acted  upon,  any  undue  or  improper  motive  whatever,  in 
annexing  together  the  said  two  papers  A  and  B,  and  placing 
them  in  the  envelope  aforesaid,  in  manner  aforesaid:  on  the 
contrary,  that  he  took  therein  the  course  which  he  at  the  time 
believed  the  fittest  and  properest  course,  under  the  circum- 
stances, to  be  taken  in  respect  to  the  said  two  papers ; "  and 
Osborne,  for  himself,  said,  that  he  acted  throughout  in  the 
premises  merely  in  conformity  with  the  directions  of  Chadborn 
(himself  acting  therem  as  he,  Osborne,  verily  believed  upon  the 
suggestion  of  the  said  John  Phillpotts) ;  and  the  respondent 
Wood,  for  himself,  said,  *'  that  he  was  present,  as  he  hath  since 
been  informed,  and  believes,  in  the  banking-room,  within  the 
testator's  shop,  where  and  at  the  time  when  the  said  papers  A 
and  B  were  annexed  together,  and  placed  in  the  envelope  G, 
aforesaid,  by  his  fellow  respondent,  Chadbom,  but  that  he  was 
otherwise  occupied  (as  he  believes,  busy  writing  letters)  at  such 
time,  and  was  wholly  inattentive  to,  and  not  aware,  until  long 
after  the  commencement  of  this  cause,  of  what  had  been  so 
done  by  his  fellow  respondent ;  *'  and  Surman,  for  himself,  said, 
"that  he  was  (as  he  has  since  been  informed)  in  the  said 
testator's  shop,  or  in  and  out  of  such  banking-room  at  the  time, 
but  that  he  was  not  aware  at  the  time,  or  until  after  the 
commencement  of  this  cause,  of  annexing  together  of  the  said 
papers  A  and  B,  and  their  deposit  in  the  said  envelope  C,  by  his 
fellow  respondent  Chadborn;"  and  Wood,  for  himself,  further  said, 
"  that  he  never  saw,  that  he  was  aware  of,  and  certainly  never 
inspected,  read,  or  perused,  the  articulate  paper  B,  till  after  the 
same  was  taken  out  of  the  envelope  C,  aforesaid,  by  Phillpotts, 
[  •381  ]  on  the  21st  day  of  April,  *1886,  the  day  after  that  on  which  the 
said  testator  died,  as  aforesaid ;  "  and  all  the  respondents  posi- 
tively denied  "  that  no  search  was  made  by  the  said  Phillpotts, 
in  the  repositories  of  the  said  testator,  for  these  respondents 
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farther  positively  said,  that  careful  and  diligent  search  was  made    Hitghinob 

therein,  as  well  by  Fhillpotts  as  by  these  respondents,  during       wood. 

the  three  several  days  next  after  the  death  of  the  said  testator  ; " 

the  answer  then  went  on  to  reply  to  the  circumstances  pleaded, 

respecting  the  receipt  of  the  codicil  by  Helps,  and  the  steps 

taken  by  him  to  prove  the  same,  which  the  executors  merely 

admitted,  but  denied  the  handwriting  to  be  that  of  the  deceased, 

and    expressly  denied   that  the  handwriting  of   the  envelope 

enclosing  the  same,   or  the  paper   contained  therewith,  was 

known  to  them,  or  either  of  them.     In  reply  to  the  allegation 

of  the  destruction  of  testamentary  papers  by  the  executors, 

Chadbom  for  himself  said,  the  other  respondents  believing  the 

same,  that  the  deceased  being  desirous  of  disposing  of  a  small 

freehold  property,  and  having  employed  him,  Ghadborn,  to  look 

over  the  title-deeds  thereto,  he  was  much  annoyed  at  being 

informed  that  a  good  title  could  not  be  made  to  the  purchase, 

and   therefore    declared    that    no    one    but    him,    Ghadborn, 

should  have  the  looking  over  of  his,  the  deceased's,  deeds  after 

his  death — "that  thereby,   after  and  in  pursuance    of    such 

declared  intention,  the  said  testator  directed  him,  Ghadborn,  to 

draw  up  a  memorandum,  to  the  e£fect  that  he  was  to  take 

possession  of  his  deeds,  and  manage  his  concerns  after  his 

death,  which  he  accordingly  did;   but  the  tenor  or  purport 

thereof,  further  than  as  aforesaid,  he  not  having  taken  any  draft 

or  copy  of  the  same,  was  unable  more  particularly  to  set  forth. 

And  he  further  said,  that  *the  said  testator,  after  having  signed       [  ^382  ] 

the  said  memorandum,  took  the  same  into  his  own  keeping,  and 

that  be,  Ghadborn^  never  after,  in  the  testator's  lifetime,  saw  the 

same,  nor  did  the  said  testator  (to  him  at  least)  ever  afterwards 

advert  thereto ;  and  he  further  said,  that  as  he,  together  with 

Osborne  and  Fhillpotts,  were  looking  over  the  said  testator's 

papers,'  on  the  Thursday  or  Friday  after  his  decease  (but  as  to 

which  in  particular  of  those  days  he  was  unable  to  answer), 

Osborne  found,  among  other  papers,  and  gave  him,  Ghadborn, 

the  said  memorandum,  who  immediately  handed  the  same  to  the 

said  Fhillpotts  ;  and  he  further  said,  that  Fhillpotts,  after  looking 

at  or  reading  the  same,  returned  it  to  him,  observing,  *  It  is 

of  no  use  now,' — whereupon  he  asked  Fhillpotts,  '  What  shall 
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HiTCHiNOfl  I  do  with  it  ? '  to  which  Phillpotts  answered,  *  As  it  is  of  no  use, 
Wood.  Jon  may  pat  it  in  the  fire,'  or  to  that  or  the  like  effect,  which  he 
did  accordingly.  And  he  said,  that  he  did  not  consider  the  said 
memorandum  as  a  testamentary  paper,  either  at  the  time  when 
the  same  was  prepared  by  him,  and  signed  by  the  testator,  or 
when  the  same  was  burnt  by  him  as  aforesaid ;  "  and  all  the 
respondents,  on  their  oaths,  said,  **  that  except  the  said  memo- 
randum, no  paper  or  papers  whatever  of  the  said  testator,  of  a 
testamentary  nature,  or  being  or  purporting  to  be,  or  having  or 
^  purporting  to  have,  the  face,  force,  or  form,  or  effect  of  a  will, 
or  codicil  to  a  will,  or  any  document  whatsoever,  of  that  or  a 
like  character  or  description,  was  or  were,  at  any  time  whatever, 
either  in  his  lifetime  or  after  his  death,  and  either  with  or  with- 
out the  knowledge,  privity,  consent,  or  approbation  of  him,  the 
testator,  burnt,  torn,  or  otherwise  destroyed,  or  attempted 
to  be  burnt,  torn,  or  otherwise  destroyed,  by  any  person  or 
[  •ssa  J  persons  whatsoever,  *to  the  knowledge  or  belief  of  them  or 
either  of  them ;  "  and  they  further  said,  "  that  no  other  papers 
of  him,  the  testator,  were  burnt,  or  otherwise  destroyed,  after 
his  death,  by  them  or  either  of  them,  or  by  any  person  or 
persons,  with  the  knowledge  or  privity  of  them,  or  either  of 
them,  with  the  exception  of  the  cancelled  notes  of  the  bank,  and 
paid  deposit  receipts,  several  small  bundles  of  which,  after  his 
death,  were  burnt,  pursuant  to  the  practice  which  had  been 
uniformly  adopted  with  respect  thereto  in  his  lifetime,  and  with 
which  might  also  have  been  burnt  some  other  useless  papers, 
such  as  old  lottery  handbills,  or  the  like,  all  equally  valueless 
and  insignificant ;  "  and  Wood  and  Surman  said  they  were  not 
aware  of  the  burning  of  the  memorandum  by  Ghadborn  till  after 
the  commencement  of  the  suit ;  and  all  the  respondents  denied 
'  that  the  pretended  codicil  was  ever  preserved  on  such  occasion, 
as  alleged,  from  destruction,  by  any  person  or  persons,  to  their 
knowledge  or  belief ;  and  they  denied  that  Ann  Nicholls,  or  Ann 
Lewis,  or  either  of  them,  knew  that  any  paper  or  papers  of  the 
said  deceased,  testamentary  or  otherwise,  save  as  aforesaid,  were 
or  was  burnt,  torn  or  otherwise  destroyed,  or  that  the  said 
pretended  codicil  was  saved  from  destruction." 
These  answers  were  objected  to  on  the  part  of  the  legatees  as 
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both  redundant  and  insufficient,  and  upon  argument  the  executors    Hitghinos 
were  assigned  to  give  in  further  and  fuller  answers.  Wood. 

Accordingl}!  on  the  17th  of  June,  1887,  the  executors  again 
appeared,  and  brought  in  their  further  and  fuller  personal 
answers  in  writing. 

In  the  amended  answers  the  executors  entered  into  some 
further  details  connected  with  the  last  illness  of  *the  testator,  [  *384  ] 
and  the  circumstances  attending  the  putting  together  the  two 
papers  A  and  B  on  the  morning  of  the  deceased's  death,  their 
deposit,  and  the  subsequent  finding  of  them  by  Phillpotts,  as 
deposed  to  by  him,  and  in  the  manner  already  stated. 

The  respondents  having,  in  answer  to  the  above  allegations, 
admitted  that  certain  cancelled  notes  of  the  bank,  old  lottery 
bills,  and  other  useless  papers,  valueless  and  insignificant,  had 
been  burnt,  additional  articles  were  brought  in  on  behalf  of  the 
legatees,  alleging  the  destruction  or  mutilation  of  other  papers 
than  such  as  were  mentioned  and  admitted  to  have  been 
destroyed  by  the  executors  in  their  answer. 

Twenty-five  witnesses  were  examined  on  behalf  of  the  legatees 
in  support  of  their  allegation:  twenty-one  deposed  to  being 
familiarly  acquainted  with  the  deceased's  handwriting,  having 
frequently  seen  him  write  and  subscribe  his  name.  Of  these, 
eighteen  were  residents  in  the  city  of  Gloucester,  three  being 
members  of  the  Corporation,  a  Justice  of  the  Peace  for  the  city, 
a  co-Commissioner  of  Taxes,  the  deputy-assistant  to  the  Town 
Clerk,  the  Master  of  the  Grammar  School,  the  cashier  to  the 
Gloucester  Banking  Company,  the  clerk  to  the  Commissioners  of 
Taxes,  a  surgeon,  two  former  apprentices,  one  an  accountant ; 
one  of  the  deceased's  tenants,  and  five  persons,  tradesmen,  or 
retired  from  business  in  the  town.  Of  the  other  three,  who  were 
not  residents  of  Gloucester,  but  all  old  acquaintances  and  friends 
of  the  deceased,  one  had  been  a  school-fellow,  and  acquainted 
with  him  all  his  life  ;  another  had  formerly  resided  in  Gloucester 
for  twenty  years  ;  and  the  third  was  the  cashier  and  chief  clerk 
in  the  country  note  department  in  the  banking  house  of  Lubbock 
&,  Co.,  the  London  correspondents  *of  the  deceased.  Each  of  [  *386  ] 
these  witnesses  deposed  to  having  attentively  examined  the 
codicil  in  question,  and  they  uniformly  stated  their  opinion  and 
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HiTCHiNGB    belief  that  the  whole  series  and  contents  of  the  paper  writing  and 

Wood.       codicil,   and   the   sabscription   thereto,   and    the    endorsement 

thereon,   were  of  the  proper  handwriting  and  subscription  of 

James  Wood,  the  party  deceased  in  the  cause.     Some  of  the 

witnesses  expressed  their  opinion  more  strongly  than  others. 

[It  is  thought  useless  to  reprint  the  details  of  this  class  of 
evidence  which  follow  in  the  original  report. 
[S95]  On  the  27th  of  November,  1887,  the  executors  asserted  a 

responsive  allegation,  which  was  brought  in,  and  admitted  on  the 
16th  of  December  following,  without  opposition. 

This  allegation  consisted  of  fifty-two  articles.  It  commenced 
by  pleading  the  death  of  the  deceased,  ''leaving  behind  him 
Elizabeth  Goodlake,  widow,  plaintiff  in  the  cause,  his  second 
cousin,  and  only  (admitted)  next  of  kin  ;  that  Edward  Hitchings 
had  been  admitted  a  contradictor  of  the  will  propounded  in  this 
cause,  having  intervened  in  the  cause  since  its  commencement, 
and  claimed,  or  asserted  himself  to  be,  of  kin,  to  the  said 
testator,  in  the  same  degree  with  the  said  Elizabeth  Goodlake." 

The  executors  then  pleaded  the  seizin  and  possession  of 
property  by  the  deceased — his  residence,  trade,  &c.,  as  stated  by 
the  legatees  in  their  allegation — that  he  was  for  many  years 
[  *S96  ]  previous  to  his  death  a  member  *of  the  Cdrporation  of  the  city  of 
Gloucester;  but  was  ''at  variance  with,  and  often  expressed 
himself  in  strong  terms  against,  the  said  corporation :  that  he 
always  refused  to  do  anything  for  the  benefit  of  the  said  corpora- 
tion in  his  lifetime ;"  and  that  a  few  years  only  before  his  death, 
he  declared  to  Mr.  Samuel  Jones,  an  alderman,  "  The  Corpora- 
tion have  not  used  me  well,  and  I  tell  you  once  for  all,  you  shall 
never  be  any  the  better  for  me; "  that  he  "  very  frequently  said 
or  declared,  that  he  would  leave  or  bequeath  no  part  of  his 
property  to  charities,"  observing  that  "  Founding  charitable 
institutions,  such  as  almshouses  and  the  like,  was  making,  or 
helping  to  make,  rogues,"  or  used  some  such  observations  or 
remark.  They  stated  the  death  of  the  testator's  father,  and  two 
sisters,  and  averred  that  the  legatees,  claiming  under  the  codicil, 
were  not  either  of  them  related  to  the  testator,  nor  had  been  in 
the  habit  of  living  in  intimacy  with  him,  and  that  the  only 
person  whom  he  addressed,  and  admitted  to  be  a  relation,  was 
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Elizabeth  Goodlake,  whom  he  always  addressed  as  his  cousin    Hitchinos 
Surman,  which  was  her  maiden  name.  W^d. 

They  averred,  that    the    respondent,   Sir    Matthew    Wood, 
neither  was,  nor  pretended  to  be,  a  relative  of  the  deceased,  but 
had  become  acquainted  originally  with  the    deceased's    sister, 
who  introduced  herself  to  him  by  writing  him  a  letter,  compli- 
mentary of  his  public  conduct,  and  afterwards  devised  to  him  for 
life,  and,  after  his  death,  to  one  of  his  sons,  in  fee,  a  freehold 
house  in  Gloucester :  that  his  acquaintance  with  the  deceased 
commenced  at  the  time  of  the  funeral  of  his  sister,  and  that  from 
that  period  to  the  time  of  his  decease,  the  testator  had  attached 
himself  to,  and  become  intimate  with  him,  and  ever  after  main- 
tained, frequently  expressed,  and  evinced  in  a  variety  *of  ways,       [  *397  ] 
a  warm  friendship  and  regard  for  the  Alderman  and  for  his 
bonily ;  procuring  for  him  the  freedom  of  the  city  ;  becoming  a 
trustee  upon  the  marriage  of  his  daughter  with  Dr.  Maddy ;   and 
of  his  own  accord,  in  one  of  the  last  letters  he  wrote,  applying  to 
Lord  John  Bussell,  the  then  Secretary  of  State  for  the  Home 
Department,    to  appoint    the   Alderman,    described    as    ''his 
esteemed  friend,"  a  magistrate  of  the  city;  that  he  frequently 
declared,  or  intimated,  that  Sir  Matthew  Wood  would  share 
largely  in  his  property  after  his  death  ;  and  that  during  his  life- 
time he  permitted  him  to  live  rent-free  in  the  mansion  house 
belonging  to  his  estate  at  Hatherley,  in  Gloucestershire,  which 
Sir  Matthew  Wood  had  repaired  at   his  own  expense.     That 
Chadborn  had  been  the  confidential  attorney  of  the  deceased 
for  the  last  thirty  years,  transacting  all  his  business  without 
ever  having  made  out  any  general  bill  of  charges  for  his  services, 
which  was  always  admitted  by  the  testator,  who  lived  on  terms 
of  strict  intimacy  with  him,  treated  him  in  the  kindest  manner, 
speaking  of  him  as  '*  His  Honour,"  and  calling  him  '*  his  friend 
Mr.  Chadborn,"  entrusting  him  with  the  entire  management  and 
direction  of  his  estates  and  affairs,  and  speaking  of  him  as  one 
of  his  executors,  and  principal  legatees.    That  Osborne  had 
originally  entered  his  service  as  an  apprentice,  in  the  year  1798, 
and  had  continued  from  that  period  in  his  service,  boarding  and 
lodging  in  his  house,  and  was  uniformly  treated  by  the  testator 
with  the  greatest  confidence  and  regard.    That  Surman,  also 
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HiTCHiKGB    originally  an  apprentice,   having  entered  into  the  deceased's 

Wood.       service  in  1829,  and  continued  therein  to  the  time  of  his  death, 

was  the  son  of  Elizabeth  Goodlake,  the  testator's  only  next  of 

kin,  and  was  acknowledged  and  treated  by  the  deceased  as  a 

.  [  *S98  ]  relation,  *and  declared  by  him  to  share  largely  in  his  property 
after  his  decease;  and  after  stating  the  circmnstances  of  a 
devise  to  Sorman,  of  certain  property  by  his  great  uncle, 
John  Surman,  with  a  condition  that  he  should  take  the  name 
of  Surman,  with  which  condition  he  had  complied,  the 
executors  proceeded  in  their  allegations  to  plead  declarations 
made  by  the  deceased  to  various  persons  respecting  the  distribu- 
tion of  his  property  after  his  decease :  that  especially,  on  one 
occasion,  the  deceased,  on  being  applied  to  by  Mary  Williams, 
the  wife  of  a  tenant  of  his,  respecting  a  person  who  refused  to 
give  up  a  small  piece  of  land  after  the  expiration  of  his  lease, 
was  told  to  go  to  Mr.  Chadbom,  and  he  would  set  that  all  right, 
and  added,  '*  Do  you  think  he  won't  take  care  of  what  will  be  his 
own  ?  "  that  on  another  occasion  the  deceased  said  to  her,  '*  You 
shall  never  quit  your  farm  during  my  life,  and  should  I  die 
before  you,  Mr.  Chadbom  will  not  turn  you  out,  for  he  will  have 
a  good  part  of  my  property,  and  manage  my  affairs  after  I  am 
gone."  That  on  receiving  a  portion  of  his  rent  on  account,  from 
the  same  tenant,  who  expressed  a  doubt  whether  she  ought  not 
to  have  paid  it  to  Mr.  Chadbom,  the  deceased  said,  ''  It  is  of  no 
consequence  which :  there  is  no  difference  between  Mr.  Chadbom 
and  myself,  for  the  greater  part  of  my  property  when  I  am  gone, 
will  be  his  and  Alderman  Wood's."  That  the  deceased  spoke  to 
one  Mary  Davis,  also  a  tenant  of  his,  residing  near  his  house  at 
Hatherley,  in  great  commendation  of  Alderman  Wood,  and 
expressed  his  intention  to  leave  a  considerable  sum  to  Osborne 
and  Surman ;  and  that  on  her  saying  to  him,  "  If  you  do  any 
thing  for  charities,  do  it  in  your  lifetime,  for  if  you  don't,  you 
see  how  they  are  abused,"  he  said,  **  That  is  just  what  my  father 
[  •sss  ]  told  me :  " — ^that  *upon  one  occasion,  being  in  arrear  with  her 
rent,  and  unable  to  pay,  and  having  requested  Mr.  Chadbom 's 
forbearance,  who  referred  her  to  the  deceased,  he  said  *'  he 
should  leave  it  to  Mr.  Chadborn  to  do  as  he  liked  in  respect  of 
rent  arrears,  as  he  had  made  his  will,  and  left  the  management 
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of  hia  a£EEkirs  to  Ghadborn,  who  would  have  a  good  part  of  his    Hitchivos 

property  at  his  death."    That  the  deceased  expressed  to  one       wood. 

Samuel  Hitch,  a  tenant,  while  making  improvements  on  his 

farm,  that  it  was  all  ''his  Honour's,'*  meaning  Mr.  Chadbom's, 

that  **  his  Honour  will  have  it  all :  "  that  on  another  occasion  he 

said,  "  I  have  made  my  will,  and  'tis  all  his  Honour's;  "  and 

that  the  testator  distinctly  told  him.  Hitch,  that  Alderman  Wood 

was  one  of  his  executors.    That  he  stated  to  James  Stevens,  that 

he  had  a  great  regard  for  Chadbom,  and  had  put  him  in  a 

comer  of  his  will,  and  that  in  reply  to  a  representation  made  to 

him  by  Stevens  on  account  of  his  father,  who  was  a  customer, 

and  banked  with  the  deceased,  of  the  inconvenience  to  which  he 

should  be  put  to,  if  he,  the  deceased,  died  intestate,  he  said, 

"Give   my  respects  to  your  father,   and  tell  him  not  to  be 

alarmed  :  I  have  made  my  will,  and  ordered  all  my  debts  to  be 

paid,  and  have  given  my  property  to  four  good  men,  who  are  my 

executors :  Alderman  Wood,  and  Jacob,  (thereby  meaning  Jacob 

Osborne)  are  two  of  them."    That  the  testator,   on  Elizabeth 

Timbrell,   the  wife  of  John  Timbrell,  another  tenant  of  the 

deceased,  having  informed  him  that  she  had  paid  Chadborn 

thirty  pounds  on  account  of  her  husband's  rent,  observed,  '*  It  is 

all  right :  Mr.  Chadbom  will  be  your  husband's  landlord  after  a 

bit :  it  is  all  right ;  "  and  that  on  another  occasion  the  deceased, 

after  inquiring  whether  her  husband,  who  was  then  lately  dead, 

had  *made  a  will,  and  being  replied  to  in  the  affirmative,  said  to       [  *400  ] 

her,  ''  I  have  made  my  will,  and  Mr.  Chadborn  and  Alderman 

Wood  are  my  executors,  and  will  have  the  bulk  of  my  property." 

The  allegation  then  went  on  to  plead  general  declarations  made 

by  the  deceased,  of  his  intentions  respecting  Chadbom,  Osborne, 

and  Burman  ;  and  that  in  the  year  1882,  upon  a  representation 

being  made  to  him  by  a  solicitor,  that  Thomas  Wood,  one  of 

the  legatees  under  the  codicil,  claimed  to  be  his,  the  testator's, 

nearest  relative,  and  represented  himself  as  his  heir-at-law,  and 

said  that  he  should  inherit  his  property,  the  deceased  observed, 

"He's  no  relation  of  mine,  and  shan't  have  it."    That  the 

deceased,  in  1884,  told  Balph  Sutton  that  he  *'  had  settled  his 

afihirs ;  "  and  in  1886,  told  George  Need,  a  tenant,  that ''  Surman 

would    have   a   part,  and  Chadbom  would  have  a  part,  of 
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HiTCHiNGs  his  landed  estates.'*  The  allegation  then  pleaded  at  length 
Wood.  ^^^  circumstances  attending  the  last  illness  of  the  testator, 
as  set  forth  in  the  answer  of  the  executors  to  the  legatees* 
allegation ;  it  averred  also  a  conversation  held  with  Elizabeth 
Goodlake,  on  the  18th  day  of  April,  two  days  previous 
to  his  decease,  respecting  the  bequeathing  of  money  to  his 
relations  or  to  charities,  in  which  he  refused  to  make  mention  in 
his  will,  of  Captain  Surman,  and  said,  "  I  will  not  give  anything 
to  charities,  I  do  not  like  them,  they  are  sure  to  be  abused ;  " 
that  at  the  same  period,  after  speaking  of  his  relationship  to  her, 
and  alluding  to  one  of  her  uncles,  John  Surman,  as  ''Cousin 
John,"  saying,  he  ''  was  a  very  good  sort  of  man,"  he  proceeded 
to  express  himself  in  the  very  terms,  or  to  the  very  e£fect, 
following :  '*  I  shan't  live  long,  and  it  will  be  all  right  bye  and 
bye ;  don't  fret  yourself  to  fiddle  strings :  Alderman  Wood  will 
[  *40i  ]  spend  the  money  very  properly ;  Chadbom  has  *done  all  my 
business  many  years,  and  has  been  very  honest  and  attentive ; 
Osborne  has  been  a  faithful  servant;  and  our  John  (thereby 
meaning  John  Surman  Surman,  son  of  the  said  Elizabeth 
Goodlake)  I  always  loved,  he  always  was  a  great  favourite  of 
mine,  he  knows  all  about  it,  and  can  tell  you  all  about  it." 
The  allegation  then  proceeded  to  put  in  issue  the  codicil  pro- 
pounded, averring  that  it  was  not  in  the  handwriting  of  the 
deceased,  various  specimens  of  which  it  pleaded  as  exhibits,  as 
also  the  letter  sent  by  the  executors  to  the  Mayor  of  Gloucester, 
respecting  the  supposed  codicil,  in  favour  of  the  Corporation. 

On  this  allegation,  thirty-six  witnesses  were  examined ;  these 
comprised  the  several  persons  mentioned  in  the  allegation,  to 
whom  the  testator  had  made  declarations  concerning  the  Cor- 
poration of  Gloucester,  the  abuse  of  charities,  and  the  impolicy 
of  making  bequests  to  such  institutions,  his  regard  for  and  con- 
fidence in  Chadborn,  and  his  intentions  towards  Sir  Matthew 
Wood,  Osborne,  and  Surman,  and  his  declarations  of  his  having 
made  a  will  or  some  testamentary  disposition  in  their  favour  : 
these  witnesses  deposed,  for  the  most  part,  to  the  very  words 
alleged  as  the  declarations  of  the  testator,  and  uniformly  as  to 
their  effect  as  pleaded :  they  were  supported,  also,  by  several 
others,  who  deposed  to  similar  expressions  made  by  the  deceased, 
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of  his  opinions  and  intentions  respecting  the  disposition  of  his    Hitchinos 
estate ;  and  of  his  having  denied  the  relationship  of  Wood,  the       wood. 
legatee  named  in  the  alleged  codicil,  and  expressed  his  deter- 
mination that  no  part  of  his  property  should  go  to  him.    Nearly 
aU  these  witnesses  being  personally  acquainted  with  the  deceased, 
were  examined  as  to  the  handwriting  of  the  codicil,  the  genuine- 
ness of  which  was  ^doubted  by  all,  and  repudiated,  as  the  witness       [  *402  ] 
was  more  or  less  familiar  with  the  deceased's  general  ortho- 
graphy and  mode  of  signing  his  name :  it  appeared,  however, 
on  cross-examination,  that  the  witnesses  had,  for  the  most  part, 
arrived  at  the  conclusion,  in  the  first  instance,  that  the  codicil 
was  a  forgery,  from  the  examination  of  a  copy  alleged  to  be  a 
faC'gimile,  but  which,  being  traced,  was  in  some  instances  more 
cramped  than  the  original :  these  witnesses,  however,  confirmed 
their  opinion  of  its  not  being  genuine,  on  the  examination  of 
the  codicil  itself,  and  a  comparison  with  other  specimens  of  the 
signature  and  writing  of  the  deceased,  exhibited  in  the  cause. 
Among  these  exhibits  was  a  book,  admitted  on  all  hands  to  be 
the  genuine  handwriting  of  the  deceased,  called   the    ''  Claim 
Book,"  containing  memoranda  and  accounts,  and  in  which  the 
signature  of  the  deceased  was  frequently  repeated  :  upon  cross- 
examination,  all  the  witnesses  who  were  interrogated  to  the  fact 
and  among  them  many  who  had  deposed  to  their  belief  of  the 
non-genuineness  of  the  signature  to  the  codicil,  admitted  that,  on 
a  comparison  of  the  signature  of  the  deceased,  as  contained  in 
this  book;  with  the  papers  A  and  B,  propounded  as  the  will  of 
the  deceased,  and  the  codicil,  there  were  more  signatures  in  the 
book  resembling  the  signature  to  the  codicil  than  that  to  the 
papers  A  and  B.    Besides  the  persons  acquainted  with  the  hand- 
writing of  the  deceased,  six  witnesses  were  examined  as  to  their 
opinion  of  the  genuineness  of  the  writing,  from  a  general  com- 
parison of  the    codicil    with  the  specimens  exhibited  of  the 
deceased's  handwriting ;  four  of  them  were  engravers,  accus- 
tomed  to  examine  and  compare  handwriting,  and  two  other 
persons   holding   the  situation  of   inspectors  of  franks  to  the 
^Greneral  Post   Office.     These  witnesses  went   into   a  minute      [  *40S  ] 
examination  of   the  handwriting  of  the  codicil,   comparing  it 
with  the  various  exhibits,  and  they  all  gave  it  as  their  opinion 

7—2 
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HiTOHiNos    that  the  codicil  was  not  a  genuine  instrument.     Some  of  the 

Wood.       witnesses  were  examined,  also,  as  to  other  points  alleged  by  the 

executors,  particularly  as  to  the  procuring  medical  attendance 

on  the  deceased  in  his  last  illness,  the  state  of  his  papers  at  the 

time  of  his  decease,  and  the  search  made. 

On  the  17th  of  January,  1888,  the  answer  of  Hitchings  to  the 
responsive  allegation  of  the  executors  was  brought  in,  with  a 
pedigree,  by  which  it  appeared,  as  insisted  by  Hitchings,  that  he 
was  the  second  cousin  of  the  deceased,  and  he  claimed  to  be 
one  of  the  next  of  kin  of  the  deceased,  if  not  the  only  one,  and 
being  for  the  most  part  ignorant  of  all  the  material  allegations 
pleaded  by  the  executors,  he  replied  thereto  generally,  insisting 
only  on  the  intestacy  of  the  deceased,  and  the  claim  that  thereby 
accrued  to  him. 

The  legatees  under  the  codicil,  viz..  Helps,  Counsel,  Samuel 
Wood,  Thomas  Wood,  and  Wilton,  on  behalf  of  the  Corporation 
of  Gloucester,  also  put  in  their  answer,  in  which  they  replied  to 
the  several  allegations  successively,  taking  issue  upon  all  the 
points  pleaded  in  favour  of  the  papers  A  and  B,  and  their  con- 
tents, and  repeating  and  relying  upon  the  facts  and  circumstances 
pleaded  and  proved  by  them,  in  their  original  allegation.  The 
legatees  also  filed  an  allegation  responsive  to  one  of  the  articles 
contained  in  the  responsive  allegation  of  the  executors,  insisting 
on  the  identity  of  the  handwriting  of  the  subscription  of  the 
codicil  with  that  of  the  signature  in  the  exhibits  appended  to  the 
[  *404  ]  allegation  of  the  executors,  and  which  *was  denied  by  them  in 
the  fiftieth  article  of  their  allegation.  Five  witnesses  were 
examined  on  this  responsive  allegation,  by  the  legatees  under  the 
codicil,  in  support  of  the  averred  identity  of  the  signatures  of 
the  deceased. 

On  the  24th  of  January,  1888,  Phillpotts  appeared  and  pro- 
duced himself  for  his  personal  answers  to  the  responsive  allega- 
tion of  the  executors,  and  on  the  same  day  a  commission  was 
returned  with  the  personal  answers  of  Elizabeth  Goodlake  to  the 
same  allegation. 

In  the  answer  of  Phillpotts,  he  admitted  the  various  averments 
made  by  the  executors,  so  far  as  the  same  were  within  his  know- 
ledge or  belief,  but  denied  that  the  handwriting  of  the  codicil  was 
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not  the  genuine  handwriting  of  the  deceased,  and  insisted  that    Hitghinos 
the  codicil  in  question  had  been  fully  and  deliberately  examined       wood. 
by  all  the  executors,  previous  to  their  sending  the  letter  pleaded, 
to  the  Mayor  of  Gloucester,  though  not  previous  to  the  same 
being  put  in  draft. 

Mrs.  Goodlake,  also,  by  her  answer,  admitted  all  the  allega- 
tions of  the  executors  within  her  own  knowledge,  and  took  issue 
upon  none  of  the  points  pleaded ;  confirming,  among  other 
things,  the  statements  of  the  conversation  averred  to  have 
taken  place  between  the  deceased  and  herself  the  day  previous 
to  his  decease. 

On  the  26th  of  January,  1888,  publication  of  the  evidence  taken 
(HI  behalf  of  the  executors  in  support  of  their  last  allegation  was 
pnyed  on  their  behalf,  and  on  the  same  day  Hitchings'  proctor 
asserted  on  his  behalf,  and,  as  he  alleged,  on  the  advice  of 
counsel,  a  responsive  allegation,  which  he  brought  in  with 
certain  exhibits  annexed  thereto :  this  allegation  consisted  of 
sixteen  articles,  the  purport  and  effect  of  which  was,  with  the 
exhibits,  to  prove  his  relationship  to,  and  that  *it  was  admitted  [  Mos  ] 
bv,  the  deceased,  and  known  to  the  executors,  who  had  pleaded 
in  their  allegation  ^'  that  the  testator  was  not,  otherwise  than  in 
the  said  article  set  forth,  on  terms  of  friendly  intercourse  with 
any  person  claiming  to  be  his  relations  after  the  death  of  his 
sister,  with  the  exception  of  the  said  Elizabeth  Goodlake,  whom 
the  testator  uniformly  recognised  and  admitted  as  his  relation," 
and  who  the  executors  in  a  subsequent  article  averred  to  be  the 
testator's  only  next  ol  kin :  the  allegation  pleaded  the  pedigree 
and  relationship  of  Hitchings  with  the  deceased,  and  the  deaths 
of  the  various  parties  sprung  from  the  common  ancestor ;  and 
the  exhibits  annexed  consisted  of  copies  of  the  wills  of  several 
^  the  deceased's  and  Hitchings*  ancestors,  whereby  the  con- 
iieetion  and  relationship  of  the  deceased  was  both  recognised 
Md  proved. 

The  admission  of  this  responsive  allegation  of  Hitchings 
^^  opposed,  and  after  argument  was  rejected  by  the  Prerogative 
Court 

From  this  decision  Hitchings  appealed  to  her  Majesty  in 
Couneil. 
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HiTCHiNos  Mr.  Serjeant  Bompas   and   Dr.  Curteis,  for  the  appellant 

W(K)D.       Hitchings.     *     *     * 

June  20. 

The  Queen's  Advocate,  {Sir  John  Dodson,)  Dr.  Lnshington, 
and  Dr.  Addams,  for  the  respondents,  the  executors.    *    *    * 


[408] 


[  410  ]  Dr.  PhiUvnore  and  Dr.  Haggard,  for  the  respondent,  Mrs. 

Goodlake,  in  support  of  the  decree  of  the  Court  below,  were  not 
heard. 

Jmne^.        BaRON  PaRKB  : 

The  question  in  this  case  was,  whether  a  responsive  allegation 
of  the  appellant,  which  was  rejected  by  the  Judge  of  the  Preroga- 
tive Court,  ought  to  have  been  admitted  to  proof. 

The  deceased,  Mr.  Wood,  of  Gloucester,  died  on  the  20th 
April,  1886. 

The  respondents,  claiming  to  be  executors,  propounded  two 
papers,  A  and  B,  as  containing  the  last  will  of  the  deceased,  and 
asserted  and  brought  in  their  allegation,  in  the  form  of  a  common 
condidit,  on  the  4th  of  June,  1886. 

On  the  2nd  of  August,  in  the  same  year,  Messrs.  Helps,  Wood, 
and  others,  claiming  to  be  legatees  to  a  large  amount,  under 
a  codicil,  sent  by  the  post,  in  an  anonymous  letter,  asserted  an 
allegation,  in  support  of  that  codicil,  containing  fifty-six  articles. 
This  allegation,  as  was  naturally  to  be  expected,  does  not  deny 
the  two  propounded  papers ;  indeed  it  expressly  admits  the 
paper  B ;  but  it  insists  on  the  validity  of  the  codicil,  and  states 
facts  in  support  of  it :  amongst  others,  it  pleads  the  regard  that 
the  deceased  had  to  the  legatees,  in  the  codicil,  including  the 
Corporation  of  Gloucester,  his  relationship  to  some,  and  the  want 
*4n  ]  of  ^relationship  to  others  of  the  legatees  in  the  will,  and  the 
slight  nature  of  his  connection  with  them.  The  executors 
put  in  their  answers  to  this  allegation,  and  afterwards  their 
fuller  answers ;  and  on  the  24th  of  November,  1887,  they  asserted 
an  allegation,  which,  though  not  stated  to  be  responsive,  is 
in  truth  responsive  to  that  asserted  by  the  legatees,  in  the 
codicil. 

The  object  of  this  allegation,  which  contains  fifty-two  articles, 
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is  to  disprove  the  codicil ;  first,  by  denying  the  codicil  to  be  in  HtTCRiNOH 
the  testator's  handwriting,  and  by  stating  facts  to  show  the  wood. 
improbability  that  the  deceased  wished  to  benefit  any  of  the 
legatees  therein  named  ;  and  secondly,  by  stating  facts  in  favour 
of  the  will,  as  against  the  codicil.  For  the  latter  purpose  it  is 
pleaded  in  the  seventh  article,  after  stating  that  Messrs.  Helps, 
Thomas  and  Samuel  Wood,  legatees  in  the  codicil,  claiming  to 
be  relatives  of  the  deceased,  were  in  the  habit  of  calling  upon 
him,  and  that  he  gave  them  a  civil  reception,  but  in  no  other 
way  evinced  esteem  or  regard  for  them — and  that  he  frequently 
said  they  were  no  relations  of  his,  and  spoke  disparagingly  of 
them, — goes  on  to  allege  that  the  testator  was  not,  otherwise 
than  as  aforesaid,  on  terms  of  friendly  intercourse  with  any 
persons  claiming  to  be  his  relations,  after  the  death  of  his  sister, 
(which  took  place  in  April,  1888,)  with  the  exception  of  Mrs. 
Elizabeth  Goodlake,  (a  respondent,)  whom  the  testator  uniformly 
recognized  as,  and  admitted  to  be,  his  relation,  and  whom  he 
always  addressed  as  ''  cousin  Surman,"  up  to  the  time  of  his 
death.  The  allegation  then  proceeds  to  plead,  in  other  articles, 
a  variety  of  facts  in  support  of  the  will,  such  as  his  friendship 
and  regard  for  Sir  Matthew  Wood,  and  Messrs.  Chadborn  and 
Osborne,  legatees  in  the  will ;  and  for  Surman,  who  is  described 
as  the  son  of  Mrs.  Goodlake,  his  only  next  of  kin,  or  one  of 
his  next  of  *kin,  and  who  is  stated  to  be  a  devisee  in  a  will  of  [  •412  ] 
his  great  uncle,  by  which  will  a  remainder  over  was  limited 
to  the  deceased,  with  which  devise  the  deceased  often  expressed 
himself  to  be  pleased.  Various  expressions  of  his  kind 
intentions  towards  the  objects  of  his  bounty  named  in  the 
will,  are  afterwards  pleaded  in  subsequent  articles;  and  in 
some,  conversations  between  the  deceased  and  Mrs.  Goodlake, 
a  very  short  time  before  his  death,  in  which  he  made  impor- 
tant declarations  to  her,  in  support  of  his  will,  and  which 
conversations  are  afterwards  admitted  by  Mrs.  Goodlake,  in 
her  answers. 

The  appellant,  who  claimed  to  be  one  of  the  next  of  kin  of  the 
deceased,  and  who  had  been  previously  admitted  as  a  contra- 
dictor to  the  will,  but,  when  called  upon,  had  waived  the  giving 
in  an  allegation,  on  the  26th  of  January,  1888,  asserted  and 
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HiTGHiNOB  bronght  in  an  allegation  reBponsive  to  that  of  the  executors, 
Wood.       upon  the  admiseibility  of  which  the  question  now  arises. 

The  allegation  in  the  first  article  denies  the  truth  of  the 
seventh  article  of  the  executors'  allegation,  and  propounds  that 
''  the  deceased,  at  all  times,  before  and  since  the  death  of  his 
sister  Elizabeth,  and  his  sister  Mrs.  Willey,  acknowledged  and 
treated  Edward  Hitchings,  the  appellant,  and  his  family,  as  his 
relations  ;  and  was  on  terms  of  friendly  intercourse  with  them." 
The  allegation  then  proceeds  to  state  the  proof  of  the  appellant's 
relationship,  and  gives  instances  of  the  friendly  intercourse 
between  Hitchings  and  the  deceased,  but  none  subsequent  to 
1829 ;  and  instances  of  the  like  intercourse  between  his  family 
and  the  deceased  after  that  period,  when  the  dividends  of  some 
stock  were  paid  from  time  to  time  to  them,  and  when  the 
deceased  acknowledged  them  as  his  relations,  inquired  particu- 
[  *^^^  ]  larly  after  the  appellant,  made  many  ^inquiries  after  other 
branches  of  the  family,  as  to  the  number  and  names  of  their 
children,  and  often  talked  to  them  about  their  common  ancestors ; 
it  also  states  a  will  in  favour  of  the  Hitchings's  family,  under 
which  the  father  of  the  deceased  claimed  an  interest  by  way  of 
remainder,  and  a  copy  or  extract  of  which  the  deceased  pre- 
served, to  which  it  is  not  necessary  more  particularly  to  refer. 
This  allegation  was  rejected  by  the  Judge  of  the  Prerogative 
Court,  and  the  question  for  us  to  decide  is,  whether  it  was 
rightly  rejected. 

Two  objections  were  taken  to  its  admissibility ;  first,  that  it 
was  too  late  for  the  appellant  to  plead  those  matters  in  this 
stage  of  the  cause ;  and,  secondly,  that  the  matters  so  pleaded 
were  immaterial. 

Upon  the  first  of  these  questions,  their  Lordships  would  have 
felt  much  difficulty  in  pronouncing  an  opinion,  as  it  relates  to 
the  mode  of  proceeding  in  the  Ecclesiastical  Courts,  if  they  had 
not  had  the  assistance  of  a  member  of  the  Board  eminently 
qualified  from  his  learning  and  his  long  experience  to  decide 
such  questions  ;  with  this  assistance  their  Lordships  are 
enabled  to  say,  that,  under  the  special  circumstances,  the 
appellant  was  not  too  late,  assuming  the  allegation  to  be 
responsive,  either  on  the  ground  that  he  had  already  waived 
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an  allegation  contradictory  to  the  will,  or  on  the  ground  that    Hitchinob 
he  had  not  pleaded  in  denial  of  the  will  at  an  earlier  stage.     As       wood. 
to  the  former  ground,  the  waiver  did  not  operate  as  a  renuncia- 
tion altogether  of  the  right  of  giving  in  an  allegation,  but  merely 
as  an  abandonment  of  that  right  in  the  then  state  of  the  cause. 
With  respect  to  the  latter,  it  is  to  be  observed,  that  though,  as 
a  contradictor  to  the  will,  he  was  entitled  to  watch  the  proofs, 
and  argue  upon  those  adduced  that  the  will  was  not  proved,  yet 
be  *could  not  bring  forward  any  evidence  on  his  part.     In  that       [  '^i^  ] 
state  he  may  \ye  presumed  to  have  been  willing  to  remain,  when 
no  evidence  could    be  adduced  except  that  on  the  common 
rondidit ;  but  when  the  executors,  for  the  purpose  of  denying 
the  codicil,  pleaded  fresh  facts  in  support  of  the  will,  the  question 
is,  whether  it  was  not  competent  for  him  then  to  plead  other 
facts,  at  variance  with  those  relied  upon  by  the  parties  pro- 
pounding the  will,  and  leading  to  a  contrary  inference.     The 
true  test  for  deciding  that  question  is,  to  consider  whether  he 
would  have  had  that  power  in  case  the  facts  pleaded  in  support 
of  the  will,  and  sought  to  be  impugned  by  the  responsive  allega- 
tion, instead  of  being  of  little  moment  as  these  are,  had  been 
decisive  of  the  validity  of  the  will;  and  in  such  a  case,  justice 
requires  that  the  appellant  should  be  admitted  to  have  the  power 
of  pleading  in  answer  to  the  new  facts,  otherwise  those  circum- 
sUkDces  which  were  pleaded  for  the  purpose  of  invalidating  the 
codicil,  as  against  those  claiming  under  it,  would  be  used,  and 
would  be  available  as  against  the  next  of  kin  to  establish  the 
will  generally ;  we  all  think  therefore  that  it  was  competent  to 
the  appellant  to  plead,  by  way  of  answer,  facts  against  the  will, 
provided  they  are  not  immaterial. 

This  brings  me  to  the  second  and  only  remaining  question, 
whether  the  facts  so  pleaded  in  the  responsive  allegation  are 
immaterial?  If  in  no  view  of  the  case  they  could  have  any 
weight  whatever  in  influencing  the  mind  of  the  Judge  in  the 
decision  as  to  the  validity  of  the  will,  the  allegation  ought  to  be 
rejected ;  but  if  they  could,  it  ought  not.  Upon  this  question, 
their  Lordships  entertained  considerable  doubt;  they  have  no 
difficulty  in  saying,  that  if  all  the  facts  alleged  by  the  ^executors,  [  *4i6  ] 
m  support  of  the   will,   are  proved,   and    if   the    subscribing 
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HiTCHiNQs  witnesses  depose  clearly  and  satisfactorily  to  the  execution  of  the 
Wood.  ^1»  And  the  cognizance  of  its  contents  by  the  deceased,  the 
n^atters  contained  in  the  appellant's  responsive  allegation  will  be 
utterly  immaterial,  and  will  not  weigh  a  feather  in  the  scale ; 
but  we  cannot  say  they  would  be  so  if  none  or  few  of  these  facts 
are  proved,  and  if  the  evidence  of  the  subscribing  witnesses 
should  be  unsatisfactory.  In  that  event,  if  the  executors  could 
use,  as  one  circumstance,  however  slight,  in  support  of  the  will, 
the  fact  of  the  recognition  by  the  deceased,  of  Mrs.  Goodlake 
alone,  as  his  next  of  kin,  and  his  not  being  on  terms  of  friendly 
intercourse  with  any  other  relation,  after  the  death  of  his  sur- 
viving sister,  it  seems  very  reasonable  to  hold  thai  those  who 
impugn  the  will  should  use  the  opposite  fact,  that  the  testator 
acknowledged,  and  was  on  terms  of  friendly  intercourse,  after 
the  same  event,  with  other  relations,  as  a  circumstance  against 
the  validity  of  the  will.  It  is  no  doubt  an  extremely  slight  cir- 
cumstance, but  their  Lordships  cannot  pronounce  their  opinion 
that  it  is  in  any  view  of  the  case  altogether  immaterial.  They 
must  therefore  advise  her  Majesty  to  pronounce  for  the  appel- 
lants, so  far  as  to  reverse  the  sentence  of  the  Court  below, 
by  which  the  allegation  is  absolutely  rejected,  and  is  therefore 
prevented  from  being  admitted  to  proof,  in  case  at  any  time 
hereafter  it  should  turn  out  that  the  facts  stated  therein  are 
material.  But,  as  it  is  only  in  the  event  of  deficiency  of  proof 
on  the  part  of  the  executors  that  the  facts  propounded  in  the 
responsive  allegation  can  possibly  be  material,  their  Lordships 
think  that  the  allegation  should  not  now  be  admitted  to  proof ; 
*4i(i  ]  but  should  be  suspended,  in  order  *that  the  appellant  may  here- 
after be  permitted  to  prove  his  allegation  in  case  it  shall,  at  the 
hearing  of  the  cause,  be  thought  material  to  the  justice  of  the 
case  that  he  should  do  so,  for  which  purpose  the  Court  might 
then  rescind  the  conclusion  of  the  cause,  and  allow  the  allega- 
tion to  go  to  proof.  And  this  course  will  save  much  expense  and 
delay  in  the  decision  of  this  ease. 

The  principal  cause  was,  accordingly,  in  pursuance  .of  the 
decision  of  their  Lordships,  remitted  to  the  Prerogative  Court, 
and  proceeded  there,  in  due  course,  to  a  hearing,  before  the 
Right  Hon.  Sir  Herbert  Jenner,  who,  on  the  20th  of  February, 


VOL.  XLvi.^     1888.    P.  C.    2  MOORE,  P.  C.  416—424.  107 


1889,  pronounced  against  the  force  and  validity  of  the  paper  hitcrikob 
writing  marked  A,  bearing  date  the  2nd  of  December,  1884,  and  wood. 
propounded  with  the  paper  writing  marked  B,  as  containing 
together  the  last  will  and  testament  of  James  Wood,  Esq., 
deceased ;  and  farther  pronomiced  against  the  force  and  validity 
of  a  pretended  codicil,  bearing  date  July,  1885,  propounded  on 
behalf  of  the  legatees  therein  named,  and  condemned  the  appel- 
lants, the  executors,  in  the  costs  incurred  on  behalf  of  Hitchings(i). 

From  this  decree  the  executors  named  in  the  paper  writing 
A,  and  all  the  legatees  named  in  the  alleged  codicil,  prayed  and 
obtained  leave  to  appeal  to  her  Majesty  in  Council. 

Pending  the  appeal,  John  Ghadbom  died. 

The  Attorney-General  {Sir  John  Campbell\  Mr.  Pemberton, 
Q.  C,  Dr.  Addams^  Mr,  Austin,  and  Mr.  Butty  for  the  appellants 
[cited  Onions  v.  Tyrer  (2) ;  JVitisor  v.  Pratt  (a)  ;  Harley  v. 
Bagshatc  (4) ;  Faivcett  v.  Jones  (6) ;  Datner  v.  Janssen  (6) ;  Black- 
wood  V.  Darner  (7) ;  Molineux  v.  Molineux  (8) ;  before  the  Statute 
of  Frauds,  Bnidenell  v.  Boughton  (e) ;  Smith  v.  HU/ord  (lo) ; 
Clinan  v.  Cooke  (ll) ;  Hodges  v.  Horsfall  (12) ;  Saunderson  v. 
Jackson  (13) ;  Wilkinson  v.  Adam  (14) ;  Boydell  v.  Drnmmond  (16) ; 
MiUer  y.  Travers  (16) ;  and  other  cases]. 

The    Solicitor-General   (Sir    Thomas    Wilde),   Sir    William        [  421  ] 
FolUtt,  Q.  C,  Dr.  Bumaby,  Dr.  Jenner,  and  Mr.  Peacock,  for  the 
adherents.    ♦    ♦     ♦ 

Sir  Fred€iick  Pollock,   Q.  C,   Mr.   Serjeant  Bompas,  and        [  424  ] 
Dr.  Curteis,  for  the  respondent  Hitchings. 

(1)  Beported  2  Curteis,  82.  (7)  3  Phill.  468,  m. 
The  extreme  length  of  the  plead-         (8)  Cro.  Jac.  144. 

ings  has  rendered  it  impossible  to         (9)  2  Atk.  268. 

gire  a  full  report  of  the  very  able  (10)  4  Mod.  131. 

and  elaborate  arguments  at  the  Bar  (11)  9  B.  R.  3  (\  Sch.  &  Jjef.  22, 33). 

upon    the   facts   of   the  case:    the  (12)  32  B.  B.  157  (1  Buss.  &  My. 

legal  az^guments,  therefore,  and  the  116). 

authorities  cited  are  alone  inserted.  (13)  5  B.  B.  580  (2  Bos.  &  P.  238, 

(2)  1  P.  Wms.  34S— 345.  and  1  Bos.  &  P.  N.  B.  253 ;  1  Powell 

(3)  2  Brod.  &  B.  650.  on  Devises,  51—53). 

(4)  2  Phill.  48.  (14)  12  B.  B.  255  (1 V.  &  B.  422). 

(5)  3  PhilL  477.  (15)  10  B.  B.  450  (11  East,  142). 

(6)  3  PhiU.  485.  (16)  34  B.  B.  703  (8  Bing.  244, 251). 
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HiTCHiNos  Sir  Frederick  Pollock  and  Mr.  Serjeant  Bompas  : 

9. 

Wood.  ♦    ♦    Went  minutely  into  all  the  evidence  against  the  will, 

and  commenting  on  the  cases  already  cited  on  behalf  of  the 
[•426]       *executor8,  referred  further  to  the  dictum  of  Lord   Eldon,  in 

WiUcinson  v.  Adam  (l) ;  and  to  Doe  d.  Hiscocks  v.  Hiscocks  (2)  ; 

Skortrede  v.  Cheek  (8) ;  Ingram  v.  Wyatt  (4)  ;  Paske  v.  OUat  (5) ; 

Butlin  V.  Barry  (6) ;  Wheeler  v.  Alderson  (7) ;  Barton  v.  Robins  (8) ; 

Sankey  v.  LiUey  (9). 

Mr.  Wigram,  Q.  C,  Dr.  PhiUimore,  and  Dr.  Haggard^  for  the 
respondent  Goodlake,  [cited  Green  v.  Skijucorth  (10) ;  Deverenx 
V.  Bullock  (11) ;  Johnston  v.  Johfiston  (12) ;  i'^iifcf «  v.  «/o;ic«  (13) ; 
Bayldon  v.  Bayldon  (14) ;  Blackwood  v.  Damar  (16) ;  Harrison  v. 
Sfowe  (16)  ;  Shadbolt  v.  Waugh  (17)  ;  6'(wti«  v.  Torre  (18) ;  Langham 
v.San/ord (19) ;  Hodges  y.Horsf all (^0) ;  Miller  v.  Trarers{2l) ;  Dotf 
d.  Hiscocks  v.  Hiscocks  (2) ;  Ridout  v.  Boivchier  (22),  and  other 
cases] . 

[  430  ]  Their  Lordships  having  determined  that  the  counsel  for  the 

adherents  as  well  as  for  the  appellants,  was  entitled  to  reply — 

The  Attorney-General  replied  on  behalf  of  the  executors,  and 

The  Solicitor-General  on  behalf  of  the  parties  claiming 
under  the  codicil. 

1841.        Lord  Lyndhurst  : 

3L. '  This  is  an  appeal  from  a  judgment  of  the  Prerogative  Court 

of  Canterbury,  pronouncing  against  the  validity  of  a  certain 
paper  writing,  dated  the  2nd  of  December,  1884,  and  propounded 

(1)  12  B.  R.  255  (1  V.  &  B.  466).  (13)  3  PhiU.  434—476. 

(2)  5  M.  &  W.  362.  '  (14)  3  Add.  232. 

(3)  40  B.  B.  258  (1  Ad.  &  El.  57).  (15)  3  Add.  239. 

(4)  1  Hagg.  Ecc.  Bep.  384.  (16)  2  Hagg.  Ecc.  Bep.  537. 

(5)  2  Phill.  323.  (17)  3  Hagg.  Ecc.  Bep.  570. 

(6)  P.   123   below   (1    Curt.   614 ;  (18)  P.   5  above   (1  Curteis,  298 ; 
affirmed,  2  Moo.  P.  C.  480).  2  Moore,  P.  C.  133). 

(7)  3  Hagg.  Ecc.  Bep.  587.  (19)  2  Mer.  6—17. 

(8)  3  PhiU.  455.  (20)  32  B.  R.  157  (1  Buss.  &  My 

(9)  1  Curteis,  397.  116). 

(10)  1  Phill.  53.  (21)  34  B.  B.  703  (8  Bing.  244). 

(11)  1  Phill.  60-72.  (22)  Mich.  T.   1788,  cor.   Sir  W. 

(12)  1  Phill.  447—495.  Wynne. 
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with  another  paper  writing,  as  together  containing  the  will  of    Hitchinob 
James  Wood,  and  also  against  the  validity  of  a  codicil  propounded       wood. 
by  the  legatees,  dated  July,  1885. 

The  testator,  James  Wood,  was  a  man  far  advanced  in  life, 
being  aboat  eighty  years  of  age  at  the  time  of  his  death.  He 
had  for  many  years  been  engaged  in  trade  in  the  city  of 
Gloucester,  as  a  mercer  and  banker,  and  had  by  great  attention 
to  business,  by  his  careful  and  parsimonious  habits,  and  by 
bequests  from  certain  of  his  relations,  accumulated  a  very  large 
estate,  amounting  to  several  hundred  thousand  pounds.  The 
extent  of  the  property  in  controversy,  the  obscurity  of  some  of 
the  circumstances,  and  the  extraordinary  and  mysterious  nature 
of  others,  have  given  to  this  proceeding  much  interest,  and  have 
led  to  very  full  and  able  arguments  at  the  Bar,  which  have  been 
attentively  listened  to,  and  considered  by  the  C!ourt,  and  with 
the  more  anxiety  and  care  on  account  of  the  high  character  of 
the  very  able  and  learned  Judge  whose  decision  we  have  been 
called  upon  to  review. 

All  the  material  facts  however  have  been  so  fully  ^stated  in  [  *4Si  ] 
the  elaborate  judgment  delivered  by  that  learned  Judge  (i),  that 
we  feel  ourselves  reUeved  from  the  necessity  of  entering  into  any 
minute  detail  of  them,  or  of  occupying  any  considerable  portion 
of  time  in  stating  the  grounds  of  the  opinion  we  have  formed. 
The  question  indeed,  stripped  of  extraneous  matter,  resolves 
itself  into  a  very  limited  compass  :  and  first  it  should  be  observed 
that  there  is  no  dispute  as  to  the  competency  of  the  testator. 
Although  very  far  advanced  in  age,  his  faculties  were  entire,  and 
his  attention  to  business  unimpaired.  There  is  no  question 
raised  as  to  the  exercise  of  any  undue  influence,  which  would 
indeed  have  been  inconsistent  with  the  known  character  of 
the  testator. 

The  points  in  controversy  relate  both  to  the  will  and  the 
codicil.  The  question  as  to  the  will  is  confined  to  the  construc- 
tion of  the  papers,  dated  respectively  the  2nd  and  8rd  of  December, 
denoted  by  the  letters  A  and  B,  and  to  the  circumstances 
connected  with  these  instruments. 

We  have  felt  it  our  duty,  through  the  whole  of  these  proceedings, 
(1)  2  Curteis,  82. 
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HiTOHiNos  consciously  to  guard  against  being  unduly  influenced  in  our 
Wood.  judgment  by  the  misconduct  of  some  of  the  parties  interested 
in  and  connected  with  this  case,  imitating  in  this  the  caution  and 
circumspection  of  the  learned  Judge  in  the  Court  below. 

Adopting  then  this  view,  we  shall  consider  the  case  with 
reference  to  the  papers  A  and  B,  as  it  would  have  existed  at  the 
death  of  the  testator,  if  A  had  not  been  improperly  removed  and 
annexed  to  B,  but  had  remained  in  the  possession  of  Ghadborn ; 
with  the  reserve  however,  that  nothing  is,  under  the  circum- 
stances of  this  case,  to  be  presumed  in  favour  of  the  appellants. 
[  432  ]  Pursuing  this  course  then  it  will,  we  think,  be  convenient  and 

proper  first,  to  consider  the  paper  B.  That  paper  is  attested  by 
three  witnesses, — the  execution  of  it  is  proved, — there  is  no  doubt 
of  its  being  the  act  of  James  Wood  the  testator.  This  paper, 
however,  is  inoperative  by  itself,  the  property  being  given  to 
executors,  and  they  are  not  named  in  the  instrument.  We 
cannot  suppose  this  omission  to  have  been  by  mistake  or 
accident  in  a  hurry.  Ghadborn,  by  whom  the  will  was  drawn, 
was  a  lawyer  of  experience.  The  testator  must  have  known  that 
the  executors  were  not  named  in  the  paper ;  he  read  it  over 
twice  in  the  presence  of  the  witnesses  before  he  signed  it ;  he 
was  a  man  of  business,  and  even  of  some  experience  in  the 
making  of  wills :  the  omission  must  have  been  observed.  The 
necessary  inference  therefore  is,  that  in  bequeathing  the  property 
to  his  executors,  he  must  have  meant  executors  already  named, 
or  thereafter  to  be  named  in  some  other  instrument. 

The  first  appears  the  natural  construction, — the  second  forced, 
and  very  improbable.  If  he  considered  he  had  appointed  his 
executors,  it  was  natural  to  mention  them  as  he  has  done 
generally,  his  executors.  If  he  referred  to  a  future  appointment, 
it  would  have  been  almost  of  course  to  describe  them  as 
executors  hereafter  to  be  appointed,  or  to  have  used  words  to 
that  effect. 

Again,  the  testator  must,  we  think,  when  he  executed  paper  B, 
have  meant  to  have  made  an  effective  disposition  of  his  property. 
Why  should  he  have  made  his  will,  bequeathing  his  property  to 
his  executors,  and  doing  nothing  more,  if  he  had  not  fixed  upon 
the  persons  who  were  to  be  his  executors  ?  It  was  doing  nothing,— ^ 
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it  was  altogether  an  idle  act,  and  wholly  inoperative  for  any    Hitchings 
purpose  he  can  be  supposed  to  have  *had  in  contemplation.       wood. 
But  if  he  had  fixed  upon  them  he  would  naturally  have  named       [  *433  ] 
them,  unless  he  had  already  done  so  in  some  other  instrument 
to  which  he  was  then  referring.      It  is  obvious  too,  that  he 
considered  he  was  doing  an  act  that  was  to  have  some  effect. 
He  was  anxious  for  Chadborn  to  come  and  finish  the  business ; 
after  he  had  twice  read  the  will  over,  he  asked,  in  the  presence 
of   the  witnesses,  whether  he  could  alter  it?    Why  put  that 
question,  if  he  did  not  consider  it  to  be  a  complete  will,  if 
he  knew  it  to  be  inoperative,  until  something  further  was  done 
to  make  it  effectual  ? 

It  is  also  to  be  observed,  that  there  is  no  trace  or  suggestion 
of  any  subsequent  appointment  of  executors,  and  yet  in  the 
codicil,  made  a  few  months  afterwards,  (the  handwriting  of  which 
we  think  is  fully  established,  and  which  we  are  hereafter  to 
consider,)  the  testator  again  speaks  of  his  executors  as  persons 
already  appointed.  He  says,  ''  I  wish  my  executors  would  give 
such  and  such  sums,"  &c.  and  after  stating  the  legacies,  he 
proceeds  thus,  '*  And  I  confirm  all  other  bequests,  and  give  the 
rest  of  my  property  to  the  executors,  for  their  own  interest." 
It  may  indeed  be  said  that  there  might  have  been  an  inter- 
mediate appointment  of  executors,  and  that  this  may  have 
been  purloined  or  destroyed.  But  such  an  appointment,  to  be 
effectual  in  this  case  of  real  as  well  as  personal  property, 
must  have  been  attested  by  three  witnesses,  and  if  any  such 
instrument  had  been  executed  in  this  interval,  it  is  scarcely 
possible  to  suppose  that  there  would  have  been  no  knowledge  or 
ev^i  trace  of  it. 

All  this  tends  to  the  conclusion  that  the  testator  had  already 
named  his  executors  in  some  instrument,  and  that  he  referred 
to  that  instrument,  and  to  the  ^executors  so  named,  w)ien  [  *434  ] 
he  executed  the  paper  B.  The  existence  and  production  of 
such  an  instrument  would,  we  think,  render  this  conclusion 
irresifltible. 

This  being  our  opinion  as  to  the  true  import  and  construction 
of  paper  B,  the  next  question  will  be,  was  there  any  such 
instrument  ?    This  leads,  then,  to  the  consideration  of  the  paper 
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HiTOHiNOB  marked  A.  It  bears  date  the  2nd  of  December,  and  is  signed  by 
Wood.  the  testator,  for  we  are  satisfied  as  to  the  handwriting.  It 
is  entitled,  '^  Instructions  for  the  will  of  me,  James  Wood,  Esq., 
of  Gloucester  ;  "  and  it  proceeds  thus — "  I  request  my  friends. 
Alderman  Wood,  of  London,  M.P.,  John  Chadbom,  of  Gloucester, 
Jacob  Osborne,  of  Gloucester,  and  John  S.  Surman,  of  Gloucester, 
to  be  my  executors,  and  I  appoint  them  executors  accordingly." 
In  this  paper,  then,  purporting  to  be  drawn  up  by  the  directions 
of  the  testator,  signed  by  him,  and  dated  the  day  before 
the  date  of  the  will,  he  expressly  names  his  executors — ''  I 
request  them  to  be  my  executors,  and  appoint  them  executors 
accordingly." 

The  will  B  begins  by  referring  to  instructions — "I,  James 
Wood,  do  declare  this  to-  be  my  will  for  disposing  my  estates 
as  directed  by  my  instnuitiotis.'*  The  expressions,  we  think, 
import  instructions  in  writing.  If  the  paper  A  then  be  genuine, 
there  were  instructions  of  this  description  dated  only  the  day 
before,  and  signed  by  the  testator.  The  material  inference 
therefore  is,  that,  in  speaking  of  instructions,  he  referred  to 
those,  and  in  those  instructions  he  had  named  his  executors — 
''  I  request  my  friends,"  naming  them,  '^  to  be  my  executors, 
and  I  appoint  them  executors  accordingly."  We  think,  then, 
if  this  paper  be  genuine,  that  no  reasonable  doubt  can  be 
entertained  that  the  executors  to  whom  the  testator  thus 
[  ♦435  ]  ^bequeathed  his  property,  were  meant  to  be  the  persons  named 
as  such  by  him,  in  the  paper  entitled  ''  Instructions  of  the 
2nd  of  December." 

If  the  testator,  in  the  paper  B,  meant,  as  we  think  he  did, 
executors  already  named,  they  must  have  been  the  executors 
named  in  the  instructions  of  the  day  before,  or  there  must  have 
been  some  subsequent  written  appointment  of  executors  in  the 
interval  (an  interval  of  only  a  few  hours),  of  which  there  is 
no  trace,  and  which  is  extremely  improbable. 

If  the  testator,  then,  intended  to  refer  to  paper  A,  and  to 
the  persons  therein  named  as  executors,  the  circumstance  of  the 
paper  being  entitled,  and  intended,  as  instructions  for  the  will, 
would  not,  we  think,  impair  the  eflFect  of  the  reference.  For, 
suppose  he  had  in  terms  said,  ''  The  executors  named  in  my 
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insimctions  of  the  2nd  of  December  ;  "  this  would  indisputably  Hitchinos 
have  been  sufficient.  But  if  we  are  satisfied,  from  the  circum-  wood. 
stance,  that  he  referred  to  paper  A,  and  to  the  executors  therein 
named,  the  same  consequence  would  necessarily  follow :  the 
effect  of  the  reference  to  A  would  be  the  same  as  to  any  other 
paper,  although  A  might  be  intended  either  in  the  whole  or 
in  part  as  instructions. 

It  has  been  argued,  that  the  instructions  in  paper  A  could  not 
have  been  the  instructions  referred  to,  because  the  testator 
disposed  of  his  property,  not  according  to  these  instructions,  but 
in  a  different  manner.  For,  first,  as  to  the  personal  property, 
the  instructions  give  it  to  the  executors,  as  joint  tenants ; 
whereas,  by  paper  B,  they  take  it  as  tenants  in  common. 

This  objection  does  not  appear  to  us  to  be  of  any  weight. 
The  instructions  are  general,  the  will  more  ^precise  and  specific.       [  ^^'^  ] 
In  this  there  is  not  only  no  inconsistency,  but  it  is  not  at  all 
unnatural. 

Secondly,  then,  as  to  the  real  property.  In  the  paper  A  the 
testator  says  he  shall  dispose  of  the  same  to  such  persons,  and 
in  such  parts,  as  he  shall,  by  any  writing  indorsed  thereon, 
direct.  By  the  will,  the  disposition  of  the  property,  both  real 
and  personal,  is  on  a  separate  paper,  and  without  indorsement. 
This  also  appears  to  us  to  be  an  immaterial  circumstance. 

These  observations,  and  this  reasoning,  have  proceeded  upon 
the  assumption  that  the  paper  A  was  what  it  purports  to  be,  the 
act  of  the  testator,  and  signed  by  him  on  the  day  it  bears  date, 
viz.,  the  day  before  the  date  of  the  will. 

We  are,  as  I  have  already  stated,  satisfied  as  to  the  signature : 
we  believe  it  to  be  the  handwriting  of  the  testator.  The  paper 
bears  date  on  the  2nd  of  December,  and  there  is  no  appearance 
of  any  alteration  or  addition.  The  date,  we  think,  was  obviously 
written  at  the  same  time  as  the  body  of  the  instrument.  But 
the  paper  is  in  the  handwriting  of  a  legatee,  who  would  take 
largely  under  it.  It  comes,  also,  out  of  his  possession,  and  not 
out  of  the  possession  of  the  testator,  which  would  have  been  the 
proper  custody  of  it  after  the  execution  of  the  paper  B.  These 
circumstances,  and  the  conduct  of  Ghadbom  in  secretly  changing 
the  custody,  are    justly  calculated  to  create  suspicion,  and, 
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HiTCHiNos  according  to  the  rule  of  the  Ecclesiastical  Court,  in  granting 
Wood.  probate,  proof  of  the  handwriting  alone,  of  the  alleged  testator, 
would  not,  in  such  a  case,  be  sufficient.  There  must  be  further 
adminicular  or  corroborative  evidence.  Is  there,  then,  such 
evidence  in  this  case  ?  and  if  so,  is  it  sufficient,  in  connection 
[  •487  ]  with  the  other  circumstances,  to  satisfy  *the  Court  that  the 
paper  A  is  what  it  purports  to  be,  and  that  the  testator,  when 
he  signed  and  published  the  paper  B,  and  bequeathed  his 
property  to  his  executors,  meant  the  persons  named  as  such 
in  the  paper  A  ? 

And  first,  it  is  not  immaterial  to  observe  that  Chadbom, 
Osborne  and  Surman  were  all  present,  or  at  hand,  when  the 
will  was  signed ;  neither  of  them,  however,  attested  the 
execution,  but  two  servants  and  a  stranger,  Chadbom's  clerk, 
were  called  in  for  that  purpose.  The  inference  obviously  is, 
that  they  were  intended  to  take  some  benefit  under  it.  There 
is  nothing  improbable  in  the  selection  of  persons  named  as 
executors  ;  there  is  nothing  improbable  arising  out  of  the 
amount  of  the  property,  as  it  was  subject  to  be  reduced  by 
subsequent  legacies,  which  it  is  obvious  the  testator  intended 
to  give. 

In  considering  the  evidence  of  recognition,  I  pass  over  the 
many  loose  declarations  made  at  different  times  in  general 
conversation.  We  place  no  reliance  upon  them  ;  they  are  even 
of  less  value  than  they  might  otherwise  be,  from  the  insincerity 
and  sort  of  low  cunning  exhibited  in  the  character  of  the 
testator.  Some  point  to  Chadborn  alone  as  the  party  to  be 
benefitted ;  but  these  are  open  to  the  explanation,  that  they 
were  used  as  an  excuse  to  prevent  claims  by  tenants,  and  were 
not  really  true.  Sometimes  Alderman  Wood  and  Chadbom  are 
said  to  be  the  parties  to  be  benefitted ;  and  they  two  are  said  to 
be  his  executors,  and  to  have  the  bulk  of  his  property  (I  allude 
to  the  evidence  of  Mr.  Timbrel) :  if  on  that  occasion  he  said  that 
they  were  to  be  two  of  his  executors,  and  to  share  in  the  bulk 
of  his  property  (a  very  slight  change),  such  declaration  would 
accord  with  the  supposition  that  paper  A  was  referred  to. 
[  438  ]  It  is  remarkable,  that  in  no  instance  is  any  person  mentioned  as 

his  executor,  except  some  one  of  the  four  named  in  the  paper  A. 


VOL.  XLvi.-    1841.     p.  C.     2  MOORE,  P.  C.  488—489.  115 


There  are  declarations  mentioning  Chadborn,  or  those  in  the  house,    Hitghinos 
namely,  Osborne  and  Surman,  as  having  the  management  of  his       wood. 
aflEBdrs  ;  bat  there  are  none  mentioning  any  one  else  as  executor, 
or  manager,  except  one  or  more  of  the  four  mentioned  in  paper  A. 

The  declarations  in  favour  of  other  individuals,  as  objects 
of  his  bounty,  do  not  affect  this  question,  for  they  are  recon- 
cileable,  if  true,  and  really  expressive  of  the  deceased's  intention, 
with  the  supposition,  which  is  undoubtedly  correct,  that  he 
meant  to  leave  many  legacies  to  others. 

But  the  most  important  recognitions   are  those  which  are 

proved  by  Sutton  and  Stevens,  and  to  which  it  will  be  proper 

more  particularly  to  advert.     The  first   shows   a  motive  for 

making  a  will,  appointing  executors,  arising  before  the  Ist  of 

December,  namely,  the  opinion  of  the  customers  as  to  the 

necessity  of    providing  for  the    payment    of    their    accounts. 

Sutton  appears  to  have  been  on  very  friendly  and  intimate 

terms  with  the  testator.     The  testator  had,  at  different  times, 

expressed  to  him  his  dissatisfaction  that  the  depositors  at  his 

bank  were  diminishing,  and  Sutton,  in  reply,  reminded  him 

that,  unless  the  public  were  satisfied  that  their  balances  would 

be  immediately  receivable  in  the  event  of  his  death,  his  banking 

business  must  diminish,  notwithstanding  the  security  derived 

from  his  large  property.     Sutton  says — ''In  the  afternoon  of 

Monday,  the  1st  of  December,  1884,  I  accidentally  called  at  the 

deceased's,  and  saw  in  the  shop  Mr.  Surman,  who,  addressing 

me,  said,  '  Mr.  Sutton,  you  have  a  great  deal  of  influence  with 

Mr.  *Wood ;  we  want  him  to  make  a  will,  and  wish  you  to       [  *439  ] 

speak  to  him  about  it,'  or  to  that  effect.      I  did  not  at  that  time 

see  the  deceased,  but  went  away,  telling  Mr.  Surman  that  I 

would  call  again  in  the  evening.     Soon  after  six  o'clock  the 

same  evening,  I  went  to  the  deceased's,  and  found  him  in  his 

parlour,  and  alone.     I  sat  and  conversed  with  him  for  some 

time,  on  general  topics,  until  at  length  I  opened  the  subject  by 

saying,  that  I  thought  it  was  time  that  '  his  will  was  made,'  or, 

'  that  he  made  his  will.'     His  reply  was  very  short ;  he  said, 

*  Aye,  aye,  I  must.'     Upon  this  I  dropped  the  subject,  and  soon 

after  took  my  leave.     Of  the  date,"  he  says,  ''  I  am  certain,  by 

reason  of  a  note  which  I  made  on  the  2nd  of  December,  1884, 

8—2 
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HiYGHiKOB  of  the  said  visit.  In  the  course  of  the  same  week,  and,  I 
Wood.  believe,  on  the  4th  of  December,  1884,  I  again  called  on  the 
deceased,  and  going  with  him  into  his  parlour,  I  reverted  to  the 
subject  of  making  his  will,  rather,  as  I  believe,  hinting  at  it 
than  mentioning  it  in  direct  terms.  The  deceased  readily 
apprehended  me,  and  said,  '  I  have  settled  my  affairs,  my  debts 
will  be  paid  when  I  die.'  " 

Taking  the  whole  of  these  conversations  together,  he  must,  we 
think,  have  meant  to  convey  to  Sutton,  that  he  had  so  settled 
his  affairs,  that  his  debts  would  be  paid  immediately  on  his 
death,  which  could  only  be  the  case  if  he  had  appointed 
executors.  His  reply,  on  the  1st  of  December,  shows  that  he  had 
not  then  made  his  will ;  he  says,  ''Aye,  aye,  I  must.'*  Three  days 
afterwards,  on  the  4th,  he  says,  ''  I  have  settled  my  affairs ;  my 
debts  will  be  paid  when  I  die ;  "  thereby  implying,  that  he  had 
appointed  executors.  The  appointment,  then,  must  have  been 
made  between  the  1st  and  the  4th,  which  corresponds  precisely 
r  *440  ]  with  *the  dates  of  papers  A  and  B,  and  shows  that  B,  not 
naming  executors,  must  have  referred  to  some  other  instrument 
executed  between  the  1st  and  the  4th,  by  which  they  were 
named,  and  which  corresponds  with  and  confirms  paper  A. 
Sutton  adds,  that  the  impression  made  on  his  mind,  by  this 
conversation,  was  too  powerful  to  be  forgotten,  for  it  struck  him 
as  remarkable,  that  the  testator  did  not  say  he  had  made  his 
will,  but  only  ''  that  he  had  settled  his  affairs ;  "  an  expression, 
the  witness  says,  which  struck  him  forcibly. 

He  afterwards  adds,  in  answer  to  a  further  interrogatory  put 
to  him  by  Thomas  Helps,  that  ''  the  impression  made  on  his 
mind  by  what  the  deceased  said,  namely,  '  I  have  settled  my 
affairs ;  my  debts  will  be  paid  when  I  die,*  was,  that  he  had  not 
made  a  will,  that  is,  a  will  by  which  he  had  bequeathed  his 
property  in  the  way  of  bequest,  or  legacy."^  He  seems,  there- 
fore, to  have  understood,  from  this  conversation,  that  the 
deceased  had  made  a  will  so  far  odly  as  to  secure  the  payment 
of  his  debts,  in  the  event  of  his  decease,  which  implied  the 
appointment  of  executors,  and,  accordingly,  Sutton  continued 
to  bank  with  the  testator  to  the  time  of  his  death.  This,  we 
think,  materially  confirms  the  case  of  the  appellants. 
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The  evidence  of  Stevens,  upon  which  considerable  stress  has  Hitohinos 
been  laid,  also  appears  to  us  to  be  entitled  to  much  attention.  wood. 
He  and  his  father  had  each  deposits  in  the  bands  of  the  testator, 
to  the  amount  of  upwards  of  2,000Z.  They  were  desirous  of 
knowing  what  the  testator  had  done  as  to  his  will,  as  they 
might  be  put  to  much  inconvenience  respecting  this  balance, 
in  the  event  of  his  dying  intestate.  The  witness  was  empowered 
and  directed  by  his  father  to  ^withdraw  the  balance,  unless  the  [  *44i  ] 
explanation  should  be  satisfactory.  Upon  the  application  made 
by  Stevens  to  the  testator,  he  said,  *'  1  respect  your  father  very 
highly ;  tell  him  I  have  made  a  will,  and  that  I  have  left  my 
property  to  four  individuals,  or  four  good  men,  and  \^ej  are  my 
executorsy  and  they  will  pay  you,  and  your  father,  and  every  one 
eke/'  Speaking  of  the  executors,  he  said,  ''  Two  of  them  are. 
Alderman  Wood,  and  Jacob,"  that  is,  Osborne.  Upon  this 
assurance,  the  witness  said  he  continued  to  bank  with  the 
testator.  This  took  place  in  the  month  of  September,  1885. 
It  was  not  a  loose  and  careless  conversation,  but,  on  the 
contrary,  a  very  distinct  recognition,  very  deliberately  made, 
in  the  course  of  business,  and  is  strongly  confirmatory  of  the 
case  of  the  appellants. 

The  answer  of  Mrs.  Goodlake  has  been  referred  to ;  we  think 
it  admissible,  though  under  all  the  circumstances  of  her  position, 
and  in  the  absence  of  any  opportunity  for  cross-examination,  we 
should  not,  if  it  stood  by  itself,  consider  it  as  having  much 
weight.  She  was  alone  with  the  testator  for  a  considerable 
time  in  the  forenoon  of  the  Monday  before  his  death,  having 
been  sent  for  in  consequence  of  his  illness.  Mrs.  Goodlake  on 
that  occasion  spoke  to  him  about  the  propriety  of  making  his 
will,  when  the  testator,  in  allusion  as  she  believed  to  her  various 
suggestions  on  this  subject,  after  tracing  his  relation  to  the 
respondent  and  her  son,  and  speaking  of  the  uncle  of  the 
respondent,  who  had  been  a  trustee  under  the  will  of  the 
testator's  father,  ''Cousin  John,"  he  said,  ''was  a  very  good 
kind  of  man  :  there — I  shan't  live  long,  it  will  be  all  right  bye 
and  bye,"  or  to  that  effect ;  and  the  testator  proceeding  to  speak 
about  his  will,  said,  "Don't  *fret  yourself  to  fiddle-strings:  ['442] 
Alderman  W(>od  will  spend  the  money  very  properly.     Gbadborn 


118  1841.    P.  C.    2  MOORE,  P.  C.  442—448.  :r.r. 

HiTCHiNGs    has  done  all  my  basiness  many  years,  and  he  has  been  very 

Wood.       honest  and  attentive.     Mr.  Osborne  has  been  a  very  faithful 

servant,  and  our  John  I  always  loved :  he  always  was  a  great 

favourite  of  mine ;  he  knows  all  about  it,  and  can  tell  you  all 

about  it." 

This  also  is  confirmatory  of  the  written  document,  and  if 
correct,  shows  that  the  same  persons  named  in  the  paper  A 
were  objects  of  the  testator's  bounty.  It  appears  singular 
indeed  that  Surman  had  not  made  any  communication  to  his 
mother,  Mrs.  Goodlake,  on  the  subject  of  the  will,  and  yet  he 
certainly  was  present  when  it  was  signed  and  published  by 
the  testator.' 

The  result  then  is  this,  we  are  of  opinion  that  the  paper  A 
entitled  *'  Instructions,"  was  signed  by  the  testator,  and  on  the 
day  it  bears  date.  That  in  the  paper  B,  the  testator  referred  to 
these  instructions,  and  to  the  persons  whom  he  had  therein 
named  as  his  executors.  That  in  addition  to  the  proof  of  hand- 
writing, there  is  sufficient  confirmatory  evidence  to  satisfy  us 
that  the  paper  A  was  the  act  of  the  testator,  and  that  he  meant, 
in  mentioning  his  executors  in  the  paper  B,  the  executors  whom 
he  had  previously  named  or  appointed  in  the  paper  A. 

We  must  not  be  understood  to  say  that  this  is  a  case  free 
from  doubt.  We  consider,  on  the  contrary,  that  it  is  involved 
in  difficulty,  and  that  it  is,  in  many  of  its  circumstances,  pain- 
fully obscure.  But  after  much  and  attentive  consideration,  we 
think  the  balance  of  evidence  (and  by  that  we  must  be  governed) 
is  in  favour  of  the  appellants. 

An  objection  of  form  was  taken  at  the  Bar,  but  was  not  I 

[  *443  ]      think  much  pressed,  viz.  that  there  was  a  material  ^variance 

between  the  allegation  and  the  proof.    We  think  the  objection 

cannot  be  sustained ; — if  enough  of  the  allegation  is  proved  to 

entitle  the  party  to  probate,  that  is  all  that  is  necessary. 

Then  as  to  the  codicil,  we  think  it  is  (both  the  body  of  the 
instrument  and  the  signature)  in  the  handwriting  of  the  testator. 
The  evidence  in  the  affirmative  so  greatly  outweighs  that  which 
is  opposed  to  it,  as  to  satisfy  us  upon  this  point.  The  evidence 
has  been  thoroughly  sifted  both  at  the  Bar  and  by  the  learned 
Judge,  as  to  render  any  further  examination  of  it  unneeessary. 
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It  derives  farther  strength  and  confirmation  from  the  conduct  of  Hitchinos 
the  executors ;  they  were  intimately  acquainted  with  the  hand-  wood. 
writing  of  the  testator,  and  with  every  thing  relating  to  him. 
They  saw  the  codicil,  and  expressed  no  doubt  of  its  genuineness. 
It  is  true  that  the  letter  of  the  Idth  of  June,  to  the  mayor  of 
Gloneeetery  was  written  before  they  had  seen  the  original,  but 
they  afterwards  saw  and  examined  it  long  before  the  post  left 
London  on  that  day.  They  made  no  objection,  and  in  their 
subsequent  letter,  and  in  the  search  for  another  codicil,  they 
acted  upon  it  as  if  it  were  a  genuine  instrument.  It  was  not 
till  some  time  afterwards  that  they  altered  their  course,  and 
contradicted  it  as  a  forgery. 

Bat  according  to  the  rule  of  practice  to  which  I  have  before 
adverted,  the  Ecclesiastical  Court  will  not  grant  probate  on  the 
sole  evidence  of  the  handwriting  of  a  testator  where  that  is 
disputed.  There  must  be  some  confirmatory  proof ;  this  con- 
firmatory proof  must  evidently  vary  with  each  particular  case, 
and  would  require  to  be  more  or  less  stringent  according  to  the 
weakness  or  strength  of  the  evidence  as  to  the  handwriting.  In 
some  of  the  cases  referred  to  in  the  *arguments  at  the  Bar,  the  [  ***"^  ] 
confirmatory  proof  appears  to  have  been  very  slight ;  we  think, 
however,  that  there  are  in  this  case,  in  addition  to  the  very 
strong  evidence  of  handwriting,  several  circumstances  leaving 
m  the  result  no  doubt  on  our  minds  that  the  codicil  was  the  act 
of  the  testator. 

It  is  evident  that  he  had  it  in  contemplation  to  make  a  codicil 
or  codicils  to  his  will.  This  appears  as  well  from  the  will  itself, 
as  from  the  question  put  by  him  to  Ghadborn  at  the  time  of 
executing  it.  It  is  not  indeed  probable  that  he  would  have  left 
so  very  large  a  property  to  be  enjoyed  solely  by  his  executors. 

There  is  nothing  in  the  dispositions  which  it  contains  to  lead 
OS  to  doubt  the  genuineness  of  the  instrument :  and  if  it  does 
Dot  notice  every  person  who  might  naturally  have  been  an 
object  of  his  bounty,  this  may  be  explained  by  the  circum- 
stance of  there  having  been  a  previous  codicil,  to  which  this 
ioatnunent  refers. 

Several  facts  insisted  upon  to  show  that  the  paper  was  a 
forgery,  tend  strongly,  upon  investigation,  to  prove  th^t  it  i^ 
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HITCHIN08  the  act  of  the  testator :  as  an  instance,  I  refer  to  the  incorrect- 
WooD.  Q^BS  respecting  the  name  of  Counsel.  It  is  not  probable  that 
a  person  forging  such  an  instrument  would  have  mis-spelt  it, 
particularly  a  person  who  must,  from  the  nature  of  the  disposi- 
tions, obviously  have  been  well  acquainted  with  the  testator  and 
his  connections  ;  so  as  to  the  use  of  figures  instead  of  words,  in 
stating  the  sums  bequeathed  to  the  legatees.  A  forger  would 
have  conformed  to  the  usual  practice  of  the  testator;  again, 
stress  was  laid  upon  the  peculiar  manner  in  which  the  x  was 
formed  in  the  word  "  executors."  It  is  a  mere  cross,  whereas 
his  usual  practice  was  to  make  an  s  and  then  to  cross  that  letter. 
But  on  a  careful  search,  instances  have  been  found  among  the 
[  *445  ]  books  and  papers  of  the  testator,  and  *which  were,  as  the  learned 
Judge  observes,  very  reluctantly  produced,  of  similar  deviations 
from  his  usual  practice,  and  also  of  the  same  inaccuracy  in 
spelling  the  name  of  Counsel.  These  are  singular  and  striking 
coincidences,  and  there  are  others  of  a  similar  nature,  strongly 
confirmatory  of  the  evidence  of  the  handwriting.  It  is  true  that 
these  are  minute  circumstances,  but  their  very  minuteness,  we 
think,  adds  to  their  importance,  and  afibrds  the  strongest 
internal  evidence  of  the  genuineness  of  the  instrument. 

It  has  been  observed,  and  we  think  justly,  that  it  is  not  at  all 
probable  that  a  person  forging  such  an  instrument  would  have 
referred  to  a  former  codicil,  and  thereby  unnecessarily  increased 
the  means  of  detection.  The  very  amount  too  of  the  legacies, 
and  above  all,  the  charges  against  the  executors,  would  almost 
of  necessity  lead  to  opposition.  Looking  too  at  the  different 
dispositions  in  the  codicil,  it  is  almost  impossible  to  suppose  that 
if  the  instrument  had  been  a  forgery,  it  would  not  have  been 
detected  by  some  inaccuracy,  or  exposed  by  some  inconsistency. 

There  are  other  circumstances  of  confirmation  which  are  not 
immaterial.  It  is  proved  that  the  testator  had  by  a  former  will 
bequeathed  a  sum  of  20,0002.  to  the  city  of  Gloucester.  This 
was  at  a  period  when  his  circumstances  were  very  different  from 
what  they  were  at  the  date  of  the  codicil.  He  had  in  the  interval 
received  large  accessions  to  his  property.  But  unless  the  codicil 
be  genuine,  there  is  no  bequest  to  the  city.  In  a  conversation 
with  Hopkins  in  February,  1836,  after  the  date  of  the  codicil, 


Farke,  B. 

[480] 
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On  Appeal  from  the  Prbrogativb  Court  of  Canterbury  (i). 
PENDOCK  BARRY  BARRY  v.  JAMES  BUTLIN  (2).        ms. 

(2  Moore,  P.  C.  480—492 ;  affirming  1  Curt.  614.)  ^^'7%^'  ^' 

The  onu8  of  proving  a  will  being  on  the  party  propounding  it,  is  in 
general  discharged  by  proof  of  capacity,  and  the  fact  of  execution ;  from 
which  the  knowledge  of  and  assent  to  its  contents  by  th^  testator  will 
be  assumed. 

The  fact  of  a  party  preparing  a  will,  bequeathing  a  legacy  to  himself,  is 
at  most  only  one  of  suspicion,  of  more  or  less  weight  according  to  the 
circumstances,  demanding  however,  the  vigilant  care  of  the  Court  in 
investigating  the  case  before  granting  probate:  and  though  evidence 
of  the  instructions  given  by  the  deceased,  and  the  reading  over  of  the 
instrument  are  the  most  satisfactory  proofs  of  the  testator's  knowledge 
of  the  contents,  they  are  not  the  only  description  of  proof  by  which  the 
cognizance  of  the  contents  of  the  will  may  be  brought  home  to  the 
deceased,  even  in  a  case  of  doubtful  capacity. 

A  will  prepared  by  the  deceased's  solicitor,  under  which  he  took  a 
considerable  benefit,  the  only  son  of  the  deceased  being  excluded ;  the 
deceased  being  of  weak,  though  of  testable  capacity,  under  the  circum- 
stances pronounced  for,  affirming  the  sentence  of  the  Prerogative  Court, 
with  costs. 

A  charge  in  the  nature  of  conspiracy  and  fraud  being  introduced  in  an 
allegatiou  by  a  party  opposing  probate,  for  a  collateral  purpose  not 
material  to  the  suit,  the  Judicial  Committee,  affirming  the  judgment 
of  the  Prerogative  Court,  condemned  the  party  with  costs,  from  the  time 
of  giving  in  his  allegation,  together  with  the  costs  of  appeal. 

Penbock  Barry,  of  ToUerton  Hall,  in  the  county  of  Nottingham, 
the  testator,  respecting  the  validity  of  whose  will  the  present 
appeal  arose,  died  on  the  18th  *of  March,  1883,  at  the  age  of       [  *48i  ] 
seventy-six  years,  a  widower,  leaving  behind  him  the  appellant, 
his  son  and  heir,  and  only  next  of  kin. 

On  the  24th  of  September,  1827,  the  deceased  executed  his 
will  in  duplicate,  at  the  house  of  Percy,  his  attorney,  in  the 
presence  of  two  witnesses,  whereby  he  appointed  the  respondent, 
James  Butlin,  sole  executor  and  residuary  legatee,  and  amongst 
other  legacies  bequeathed  to  Percy  3,0002.,  to  Butlin  2,000/.,  and 
to  Whitehead,  his  butler,  8,0002. 

The  validity  of  this  will  was  disputed  by  th^  appellant,  on  the 

(1)  Present:  Lord  Brougham,  Mr.  13  L.  T.  473;  Guardhouse  v.  lihick- 
Baron  Parke,  Mr.  Justice  Bosanquet,  hum  (1866)  L.  B.  1  P.  &  D.  109,  116, 
and  the  Chief  Judge  of  the  Court  of  35  L.  J.  P.  116,  14  L.  T.  69 ;  Fidtou 
Bankruptcy.  v.  Andrew  (1875)  L.  B.  7  H.  L.  448, 

(2)  HasUhir  v.  Stobie  (I860)  L.  B.  461,  44  L.  J.  P.  17,  32  L.  T.  209, 
I  P.  &  D,  64,  69,  35  L.  J.  P.  19, 
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Barbt       groand  that  the  execution  was  procured  by  the  fraud  and  con- 

BuTLiN.      spiracy  of  Percy,  Butlin,  and  Whitehead,  at  a  time  when  the 

deceased  was  of  unsound  mind,  and  wholly  incapable  of  making 

or  executing  a  will,   or  of  doing  any  act  requiring  thought, 

judgment,  and  reflection. 

The  respondent  propounded  the  above  will  for  probate  in  the 
Prerogative  Court  of  Canterbury. 

A  cat^eat  having  been  entered  by  the  appellant,  allegations 
and  exhibits  were  brought  in  by  both  parties,  and  witnesses 
examined  in  support  thereof. 
[  482  ]  The  facts  and  circumstances  pleaded,  and  material  to  the 

issue,  are  stated  very  fully  in  the  judgment. 

After  various  interlocutory  proceedings,  the  Judge  of  the 
Prerogative  Court,  Sir  Herbert  Jennbr,  on  the  5th  of  September, 
1887  (1),  pronounced  for  the  force  and  validity  of  the  will. 

The  appellant  appealed  from  this  sentence  to  the  Queen 
in  Council. 

Mr.  CressweU,  Q.  C,  and  Dr,  Addums,  for  the  appellant. 

The  Queen's  Advocate  {Sir  John  Dodson),  and  Mr.  Thesiger^ 
Q.  C,  for  the  respondent. 

The  following  authorities  were  referred  to ;  Hunter  v.  Atkins  (2) ; 
Pratt  V.  Barker  (3) ;  Ingram  v.  Wyatt  (4) ;  Oibson  v.  Jeyes  (5). 

Dec.  24.       Parke,  B.  : 

The  rules  of  law  according  to  which  cases  of  this  nature  are  to 
be  decided,  do  not  admit  of  any  dispute,  so  far  as  they  are 
necessary  to  the  determination  of  the  present  appeal :  and  they 
have  been  acquiesced  in  on  both  sides.  These  rules  are  two ; 
the  first  that  the  onus  probandi  lies  in  every  case  upon  the  party 
propounding  a  will ;  and  he  must  satisfy  the  conscience  of  the 
Court  that  the  instrument  so  propounded  is  the  last  will  of  a 
free  and  capable  testator. 

The  second  is,  that  if  a  party  writes  or  prepares  a  will,  under 
which   he  takes  a  benefit,  that  is  a  circumstance  that  ought 

(1)  Beported  1  Curteis,  Ecc.  Eep.      1  Sim.  1). 

614.  (4)  1  Hagg.  Ecc.  Bep.  384,  391. 

(2)  41  E.  E,  30  (3  My.  &  K.  113).  (5)  5  B.  H.  295  ((>  Ves.  266). 

(3)  27  B.  B,   136  (4  Buss.   507 ; 
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generally  to  excite  the  suspicion  *of  the  Court,  and  calls  upon  it       barbt 
to  be  vigilant  and  jealous  in  examining  the  evidence  in  support      butlin. 
of  the  instrument,  in  favour  of  which  it  ought  not  to  pronounce       [  *483  ] 
unless  the  suspicion  is  removed,  and  it  is  judicially  satisfied  that 
the  paper  propounded  does  express  the  true  will  of  the  deceased. 

The  principles,  to  the  extent  that  I  have  stated,  are  well 
established.  The  former  is  undisputed.  The  latter  is  laid  down 
by  Sir  John  NicHOUi,  in  substance,  in  Paske  v.  OUatt^  (2  Phill. 
328  ;)  Ingram  v.  Wyatt,  (1  Hagg.  Ecc.  Rep.  888 ;)  and  Billinghnrst 
V.  Vickers,  (1  Phill.  187 ;)  and  is  stated  by  that  very  learned  and 
experienced  Judge  to  have  been  handed  down  to  him  by  his 
predecessors,  and  this  tribunal  have  sanctioned  and  acted  upon 
it,  in  a  recent  case :  that  of  Baker  v.  Batt  (i). 

Their  Lordships  are  fully  sensible  of  the  wisdom  of  this  rule, 
and  the  importance  of  its  practical  application  on  all  occasions. 
At  the  same  time  their  Lordships  think  it  fit  to  observe, 
especially  as  there  has  been  some  discussion  upon  these  points, 
towards  the  close  of  this  inquiry,  that  some  of  the  expressions 
reported  to  have  been  used  by  Sir  John  Nicholl  in  laying  down 
this  doctrine,  appear  to  them  to  be  somewhat  equivocal,  and 
capable  of  leading  into  error  in  the  investigation  and  decision  of 
questions  of  this  nature.  It  is  said  that  where  the  party  benefited 
prepares  the  will,  ''  the  presumption  and  onus  probandi  is  against 
the  instrument,  and  the  proof  must  go  not  merely  to  the  act  of 
signing,  but  to  the  knowledge  of  the  contents  of  the  paper"  (2) : 
and  that  ''  where  the  capacity  is  doubtful,  there  must  be  proof 
of  instructions  or  reading  over  "  (3).  If,  by  these  expressions, 
the  learned  *Judge  meant  merely  to  say,  that  there  are  cases  [  *484  ] 
of  wills  prepared  by  a  legatee,  so  pregnant  with  suspicion,  that 
they  ought  to  be  pronounced  against  in  the  absence  of  evidence 
in  support  of  them,  and  that  extending  to  clear  proof  of  the 
actual  knowledge  of  the  contents,  by  the  supposed  testator,  and 
that  instructions  proceeding  from  him,  or  the  reading  over  the 
instrument  by  or  to  him,  are  the  most  satisfactory  evidence  of 
such  knowledge ;  we  fully  concur  in  the  proposition  so  under- 
stood;  in  all  probability  the  learned  Judge  intended  no  more 

(1)  Ante,  p.  52.  (3)  BUliiiyhurst  v.  Vickers,  1  Phill. 

(2)  Pakkt  V.  OlUat,  2  Phill.  323.  193. 
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Babbt       than  this.    But  if  the  words  ased  are  to  be  construed  strictly ; 

BuTLiK.  ^  i^  ^s  intended  to  be  stated  as  a  rule  of  law,  that  in  every  case 
in  which  the  party  preparing  a  will  derives  a  benefit  under  it, 
the  onus  probandi  is  shifted,  and  that  not  only  a  certain  measure 
but  a  particular  species  of  proof  is  thereupon  required  from  the 
party  propounding  the  will, — we  feel  bound  to  say  that  we 
assume  the  doctrine  to  be  incorrect. 

The  strict  meaning  of  the  term  onus  probandi  is  this,  that  if 
no  evidence  is  given  by  the  party  on  whom  the  burthen  is  cast, 
the  issue  must  be  found  against  him.  In  all  cases  the  07iu8  is 
imposed  on  the  party  propounding  a  will,  it  is  in  general 
discharged  by  proof  of  capacity,  and  the  fact  of  execution,  from 
which  the  knowledge  of  and  assent  to  the  contents  of  the  instru- 
ment are  assumed,  and  it  cannot  be  that  the  simple  fact  of  the 
party  who  prepared  the  will  being  himself  a  legatee,  is  in 
every  case,  and  under  all  circumstances,  to  create  a  contrary 
presumption,  and  to  call  upon  the  Court  to  pronounce  against 
the  will,  unless  additional  evidence  is  produced  to  prove  the 
knowledge  of  its  contents  by  the  deceased.  A  single  instance, 
of  not  unfrequent  occurrence,  will  test  the  truth  of  this  pro- 

[  •486  ]  position.  *A  man  of  acknowledged  competence  and  habits  of 
business,  worth  100,000Z.,  leaves  the  bulk  of  his  property  to  his 
family,  and  a  legacy  of  50/.  to  his  confidential  attorney,  who 
prepared  the  will :  would  this  fact  throw  the  burthen  of  proof 
of  actual  cognizance  by  the  testator,  of  the  contents  of  the  will, 
on  the  party  propounding  it,  so  that  if  such  proof  were  not 
supplied,  the  will  would  be  pronounced  against  ?  The  answer  is 
obvious,  it  would  not.  All  that  can  be  truly  said  is,  that  if  a 
person,  whether  attorney  or  not,  prepares  a  will  with  a  legacy 
to  himself,  it  is,  at  most,  a  suspicious  circumstance,  of  more  or 
less  weight,  according  to  the  facts  of  each  particular  case ;  in 
some  of  no  weight  at  all,  as  in  the  case  suggested,  varying 
according  to  circumstances ;  for  instance,  the  quantum  of  the 
legacy,  and  the  proportion  it  bears  to  the  property  disposed  of, 
and  numerous  other  contingencies;  but  in  no  case  amounting 
to  more  than  a  circumstance  of  suspicion,  demanding  the  vigilant 
care  and  circumspection  of  the  Court  in  investigating  the  case, 
and  calling  upon  it  not  to  grant  probate  without  full  and  entire 
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satisfaction  that  the  instrument  did  express  the  real  intentions       babst 
of  the  deceased.  Butlin. 

Nor  can  it  be  necessary,  that  in  all  such  cases,  even  if  the 
testator's  capacity  is  doubtful,  the  precise  species  of  evidence  of 
the  deceased's  knowledge  of  the  will  is  to  be  in  the  shape  of 
instructions  for,  or  reading  over  the  instrument.  They  form,  no 
doubt,  the  most  satisfactory,  but  they  are  not  the  only  satis- 
factory description  of  proof,  by  which  the  cognizance  of  the 
contents  of  the  will  may  be  brought  home  to  the  deceased.  The 
Court  would  naturally  look  for  such  evidence ;  in  some  cases  it 
might  be  impossible  to  ^establish  a  will  without  it,  but  it  has  no  [  *^^^  1 
right  in  every  case  to  require  it. 

I  have  said  this  much  upon  the  rules  of  law  applicable  to  this 
case,  with  the  concurrence  of  all  their  Lordships  who  heard  the 
argument,  not  particularly  with  a  view  to  the  decision  of  this 
case,  but  in  order  to  prevent  any  misconception  upon  a  subject  of 
so  great  practical  importance  ;  at  the  same  time  their  Lordships 
wish  it  to  be  distinctly  understood,  that  entirely  acquiescing 
in  the  propriety  of  the  rule,  so  qualified  and  explained,  they 
should  be  extremely  sorry  if  anything  which  has  fallen  from 
them  should  have  the  effect  of  impeding  its  full  operation. 

The  ease  which  their  Lordships  have  now  to  decide  has  been 
argued  at  the  Bar  with  much  industry  and  ability  on  both  sides ; 
and  all  their  Lordships  have  besides  had  an  ample  opportunity 
of  perusing  and  considering  with  due  care  and  attention  the 
immense  mass  of  evidence,  more  or  less  material,  which  was 
adduced  in  the  Court  below — as  the  result  of  that  consideration 
has  been  to  satisfy  our  minds,  that  the  decree  of  the  Judge  of 
the  Prerogative  Court  was  right,  it  is  not  necessary  to  go  into 
the  same  minute  statements,  or  comment  upon  the  evidence  in 
the  cause  in  detail,  which  we  should  have  thought  it  our  duty  to 
have  done  if  we  had  happened  to  arrive  at  a  different  conclusion 
from  that  of  the  learned  Judge.  Adopting  the  principles  above 
laid  down,  and  admitted  on  both  sides,  we  are  all  quite  satisfied 
that  the  deceased  was  competent,  and  that  the  paper  propoimded 
by  the  respondent  is  proved  to  be  his  true  last  will,  and  to 
express  his  real  intentions. 

A  tolerably  just  estimate  may  be  formed  of  the  ^character       [  *487  ] 
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Babbt       and  mental  powers  of  Mr.  Barry,  the  deceased,  from  the  parol 

BuTLiN.      evidence  on  both  sides,  after  making  some  allowance  for  the 

bias  under  which  some  of  the  witnesses  speak,  and  the  written 

documents,   which    are    proved    by    the    handwriting  of    the 

deceased. 

From  these  sources  it  may  be  collected,  that  he  was  a  person 
of  slender  capacity,  of  a  retired  disposition,  indolent  habits,  and 
addicted  to  drinking,  somewhat  singular  in  his  appearance,  frivo- 
lous, and  even  childish  in  his  amusements  and  occupations.  On 
the  other  hand  it  is  clear  that  he  was  not  insane,  and  although 
the  evidence  embraces  a  period  of  more  than  fifty  years,  and  an 
account  of  most  of  the  transactions  of  his  life,  there  is  no  satis- 
factory evidence  of  a  single  act,  denoting  that  he  was  labouring 
under  delusions,  or  indicating  such  a  degree  of  folly  as  to  show 
that  he  was  unfit  to  be  trusted  with  the  management  of  his  own 
concerns.  Though  certainly  not  a  man  of  business,  he  was 
capable  of  transacting  the  ordinary  affairs  of  life,  and  the  letters 
produced  under  his  hand,  and  the  parol  evidence  of  the  annual 
settlement  of  his  accounts,  and  attendance  at  the  bankers, 
distinctly  show,  that  he  paid  considerable  attention  to  his 
pecuniary  concerns,  and  was  competent  to  the  conduct  of  his 
own  affairs.  It  is  not  indeed  disputed  on  one  side  but  that  he 
was  of  testable  capacity,  nor  on  the  other,  that  he  was  a  person 
of  weak  mind :  as  to  the  extent  of  that  weakness  there  is  a 
difference,  but  admitting  its  existence,  even  to  the  degree  repre- 
sented on  the  part  of  the  appellant,  the  only  consequence  will 
be,  that  it  adds  to  the  suspicion  which  unquestionably  belongs 
to  the  circumstance  of  the  attorney  who  prepared  the  will,  taking 
no  less  than  a  fourth  of  the  estate,  and  the  legatees  taking  the 
[  *488  ]  whole  to  the  exclusion  of  his  own  family,  *and  calls  upon  us  to 
watch  the  proof  of  the  Mrill  itself  with  increased  jealousy  and 
suspicion. 

The  question  is,  whether  these  grounds  of  suspicion  have  been 
satisfactorily  removed,  and  the  instrument  proved  to  be  the 
real  will  of  the  testator  himself.  That  he  should  pass  over  his 
own  relations  is  rendered  highly  probable  under  the  unhappy  cir- 
cumstances of  this  case.  If,  all  the  other  facts  of  the  case  being 
as  they  were,  he  had  lived  on  terms  of  affectionate  intercourse 
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with  his  son ;  had  received  him  occasionally  as  an  inmate  of  Babrt 
the  house,  or  had  habitually  corresponded  with  him,  and  had  butlik. 
always  expressed  for  him  parental  regard,  the  case  would  have 
been  one  of  much  greater  suspicion,  and  more  difficult  to  decide 
than  it  is ;  but  unhappily,  there  is  proof  of  estrangement  from 
his  only  son,  so  clear  and  distinct  as  to  admit  of  no  doubt,  and 
upon  grounds  which,  whether  the  charges  against  the  son  were 
true  or  false,  cannot  assuredly  be  deemed  irrational.  Though 
Mr.  Barry  Barry  had  been  guilty  of  violent  conduct  which  is 
deposed  to  by  some  of  the  witnesses,  and  that  operating  on  the 
timidity  of  his  father,  might  have  sometimes  excited  his  fears  ; 
it  is  clear  from  the  correspondence,  that  his  father  was  on  a 
friendly  footing  with  him,  and  professed  much  regard  for  him, 
even  after  that  gentleman  had  absconded  to  avoid  being  taken 
on  a  bench  warrant,  founded  upon  the  charge  against  him  ;  but 
after  the  time  that  he  declined  to  take  his  trial  at  the  Assizes,  in 
March,  1814,  and  thereby  afforded  a  strong  ground  for  believing 
tiiat  the  charge  was  true ;  all  intercourse  ceased,  the  deceased 
never  wrote  to,  or  saw  his  son  afterwards — he  held  no  communi- 
cation whatever  with  him,  and  in  December,  1819,  when  in  the 
absence  of  Whitehead  and  Butlin,  under  whose  control  the 
deceased  is  supposed  *to  have  been,  Mr.  Barry  Barry  went  to  his  [  *^89  ] 
father's  house,  his  father  of  his  own  accord  excluded  him  from 
his  presence,  and  it  appears  to  be  clear  that  from  the  month  of 
March,  1814,  he  ceased  to  speak  of  him  except  as  an  unfortunate 
and  unhappy  man.  In  this  state  of  complete  alienation  from 
his  son,  it  is  by  no  means  unnatural  to  suppose  that  he  would 
not  make  him  the  object  of  his  bounty,  but  that  he  would  seek 
elsewhere  for  those  on  whom  he  would  bestow  it. 

After  his  daughter's  death  in  1821  he  had  no  relations  except 
Ae  Neales  :  from  them  also  it  is  equally  clear  that  his  regards, 
if  he  ever  entertained  any,  were  estranged.  With  Pendock,  who 
died  in  September,  1816,  he  had  unfortunately  quarrelled,  and 
he  kept  up  no  intercourse  with  the  other  members  of  that 
family  :  under  these  circumstances  it  is  highly  probable  that  he 
would  make  a  will  in  order  to  prevent  his  son  enjoying  his 
property,  and  that  as  none  of  his  relations  were  on  terms  of 
friendship  with  him,  he  would  bestow  his   bounty  on  those 

B.B. — ^VOL.  XLVL  9 
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barby  persons  who  were ;  and  none  seem  to  have  been  in  habits  of 
BuTLiir.  intercourse  with  him  more  than  Mr.  Percy  and  Mr.  Butlin,  and 
it  is  by  no  means  improbable  that  he  would  give  a  part  to  an 
old  servant  in  whom  he  had  reposed  great  confidence  and  trust. 
It  is  true  that  this  confidence  was  in  some  respect  misplaced, 
and  Whitehead  seems  to  have  taken  liberties  in  his  master^s 
house  which  he  could  hardly  have  sanctioned  ;  but  still  it  does 
not  appear  that  his  master  knew  it,  and  he  was  entrusted  to  the 
last  with  the  management  of  his  domestic  afiairs. 

Withthese  probabilities  then  in  favour  of  the  will  propounded, 
let  us  look  at  the  evidence  of  the  factum^  which  though  not  so 
[  *490  ]  strong  as  direct  proof  of  written  ^instructions,  to  the  full  extent 
of  the  will,  or  direct  proof  that  it  was  read  over,  is  still  of  a  very 
satisfactory  nature,  and,  with  the  other  circumstances  to  which 
I  have  adverted,  leaves  the  mind  permanently  satisfied  that  the 
instrument  expresses  his  real  wishes. 

In  the  first  place  it  is  a  fact  beyond  dispute  that  Mr.  Percy, 
who  prepared  the  will,  at  all  events  meant  that  it  should  be  fairly 
and  openly  executed  in  ,the  presence  of  respectable  witnesses. 
Mr.  Smith  was  certainly  applied  to  by  him  for  that  purpose,  and 
could  not  attend.  Dr.  Davidson  and  Mr.  Chapman,  all  answer- 
ing that  description,  did  attend.  This  circumstance  is  strong  to 
prove  the  absence  of  clandestinity  and  fraud. 

There  were  instructions  for  the  burial  and  funeral,  in  the  hand- 
writing of  the  testator.  These  prove  no  more  than  that  his  mind 
was  directed  on  the  subject  of  arrangement  after  his  death ;  but 
they  do  not  carry  the  case  further,  they  do  not  lead  necessarily 
to  the  inference  that  he  had  a  will  in  view;  but  Exhibit  C. 
is  proved  by  a  witness  named  Gough  (and  there  is  no  fair 
ground  to  disbelieve  his  evidence)  to  have  been  transmitted  to 
the  deceased.  It  incorporated  the  Memorandum  D.,  and  was  a 
draft  of  the  will,  and  that  draft,  in  a  page  of  it  which  contains 
the  legacies  to  Whitehead  and  his  wife,  is  twice  altered  in  the 
handwriting  of  the  testator ;  which  distinctly  proves  that  hia 
mind  was  employed  on  the  subject,  and  affords  reasonable  evi- 
dence that  he  was  cognizable  of  its  contents.  In  addition  to 
this,  Gough  proves  that  it  was  Mr.  Barry  who  sent  him  to  desire 
Mr.  Chapman  ''  to  come  and  see  him  execute  his  will."    He  also 
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sent  him  with  the  same  message  to  Dr.   Marsden,   but  that       Babby 

^gentleman  was  not  at  home ;  Dr.  Davidson,  who  did  attest  it,      butiLin. 

expressly  swears  that  Mr.  Barry  declared  it  to  be  his  last  will       [  un  j 

and  testament,  and  requested  him  and  Mr.  Chapman  to  witness 

it ;  and  he  adds  his  belief  that  Mr.  Barry  was  of  perfectly  sound 

mind,  memory,  and  understanding,  and  capable  of  doing  any 

act  which  required  thought,  judgment,  and  reflection.      It  is 

suggested  that  there  was  some  secrecy  in  the  preparation  of  the 

will,  in  Mr.  Percy's  office,  for  Nightingale,  who  was  an  old  clerk, 

did  not  know  it;  but  we  think  that  this  does  not  raise  any  inference 

of  this  kind,  as  it  may  naturally  be  accounted  for  by  the 

practice  of  entrusting  different  matters  of  business  to  different 

clerks,  and  if  a  fraud  had  been  intended  and  concocted  between 

three  legatees  it  is  rather  more  likely  that  Nightingale,  who  was 

an  associate  of  Whitehei^d,  should  be  employed,  than  Gough, 

who  was  not. 

We  think,  therefore,  on  the  whole,  that  the  evidence  of  the 
factum,  coupled  with  the  strong  probabilities  of  the  case,  is 
Buffident  to  remove  the  suspicions  which  naturally  belong  to 
the  case  of  all  wills  prepared  by  persons  in  their  own  favour, 
especially  when  made  by  those  of  weak  capacity.  The  undue 
influence,  and  the  importunity  which,  if  they  are  to  defeat  a 
will,  must  be  of  the  nature  of  fraud  or  duress,  exercised  on  a 
mind  in  a  state  of  debility,  are  insinuated  but  not  proved. 

Whitehead's  authority  and  power  over  his  master  is,  no 
doubt,  sufficiently  established ;  but  that  such  authority  and 
power  were  in  any  way  exercised  to  procure  this  will  to  be 
made  is  only  conjecture ;  and  there  is  nothing  like  proof 
of  authority  or  control  of  any  kind  on  the  part  of  Butlin 
or  Percy. 

We  are,  therefore,  of  opinion  that  the  will  is  established,  [  492  i 
and  ought  to  be  admitted  to  proof.  We  have  entertained 
some  donbt  as  to  the  propriety  of  that  part  of  the  decree 
which  condenms  the  appellant  in  the  costs  subsequent  to  the 
giving  in  his  allegation  dated  the  7th  of  November,  1883.  The 
case  is  one  in  which  the  appellant  was  well  justified  in  calling 
for  the  proof  of  the  will,  and  watching  and  sifting  that  proof, 
and  he  certainly  ought  not  to  have  had  to  pay  the  costs  of  that 

9—2 
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inquiry.  But  as  the  case  made  by  his  allegation  was  a  charge 
in  the  nature  of  conspiracy  and  fraud,  and  that  charge  has 
failed,  and  as  a  part  of  it,  and  that  causing  no  small  addition 
to  the  expense,  is  introduced  for  a  collateral  purpose,  not 
material  to  the  decision  of  this  suit,  we  do  not  think  we  ought 
to  vary  the  decree  of  the  Court  below  in  respect  to  the  costs,  and 
the  appeal  must  be  consequently 

Dismissed,  and  ice  think  with  costs  (l). 


1888. 
Dee,  12. 

Lord 
Brougham. 

L496] 


Re  RUSSELL'S  PATENT  (£). 

(2  Moore,  P.  C,  496--198.) 

Term  of  letters  patent  for  improvement  in  manufacturing  gas  tubes, 
extended  by  the  Judicial  Committee,  under  the  5  &  6  Will.  IV.  c.  83, 
for  six  years ;  on  the  ground  of  the  great  merit  and  utility  of  the  inven- 
tion, and  the  inadequate  remuneration,  occasioned  in  a  great  measure 
by  the  expense  incurred  by  litigation,  which  the  assignee  of  the  patent 
had  been  involved  in  for  the  protection  of  his  patent  rights. 

Where  the  inventor,  a  mechanic,  had  assigned  his  interest  to  the 
patentee,  his  master,  the  Judicial  Committee,  under  the  circumstances, 
made  it  a  condition  to  their  recommendation  to  the  Crown  to  prolong 
the  term  of  the  patent,  that  the  assignee  of  the  patent  should  secure  the 
inventor  an  annuity  during  the  period  of  the  extension  (3). 

This  was  a  petition  under  the  5th  &  6th  Will.  lY.  c.  88,  for 
extension  of  the  term  of  letters  patent,  for  certain  improvements 
in  manufacturing  tubes  for  gas  and  other  purposes. 

The  letters  patent  were  originally  granted  to  Cornelius  White- 
house,  a  mechanic  then  in  the  petitioner's,  James  BusselPs, 
employ,  for  England,  Scotland,  and  Ireland,  in  the  year  1825, 
for  the  term  of  fourteen  years. 

On  the  26th  of  April,  1825,  the  patentee  Whitehouse  assigned 
the  letters  patent  for  England  to  the  petitioner,  and  on  the  12th 
of  June,  1880,  also  assigned  the  letters  patent  for  Scotland  and 
Ireland  to  him  in  consideration  of  an  annuity  of  800Z.  per 


(1)  See  Burling  v.  Lovel<indy  2 
Curteis,  225,  227,  228. 

(2)  Present :  Lord  Brougham,  Mr. 
Baron  Parke,  Mr.  Justice  Bosanquet, 
the   Chief  Judge  of  the   Court  of 


Bankruptcy,  and   the   Bight  Hon. 
Dr.  Lushington. 

(3)  Re  Pitman's  Patefit  (1871)  L.  E. 
4  P.  C.  84,  87. 
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annam,  with  house-rent  and  other  advantages ;  the  inventor  to  Be  Russbll'b 
give  his  aid  in  carrying  out  the  present  as  well  the  benefit  of        ^^isjiT. 
any  further  invention  to  the  assignee.    The  petitioner,  after 
stating  the  nature  and  utility  of  the  invention,  the  costs  incurred 
in  establishing  the  manufacture,  and  the  public  utility  of  the 
invention,  proceeded  to  state  the  grounds  relied  on  for  an 
extension,  among  which,  besides  the  want  of  adequate  *remu-       [  *497  ] 
neration  for  the  outlay  incurred,  was  the  circumstance  of  a 
sum  exceeding  4,0002.  having  been  paid  by  the  petitioner  for 
law  expenses  occasioned  by  infringements,  and  in  defending 
the  patent. 

No  caveat  was  entered.  The  title  to  the  patent  and  the 
usual  notices  and  advertisements  were  proved,  and  evidence 
given  in  support  of  the  allegations  in  the  petition.  An  agree- 
ment was  also  put  in  for  the  payment  by  the  petitioner  of  an 
annuity  of  5001.  per  annum  to  Whitehouse,  the  original 
inventor,  in  case  the  prolongation  should  be  granted,  for  the 
period  of  the  extension. 

Mr.  Cre$$weUf  Q.  C,  and  Mr.    James  Campbell,  for   the 
petitioner. 

The  Attomey-Oeneral  not  opposing  the  prolongation, 

LoBD  Brougham 

Expressed  their  Lordships'  opinion  of  the  great  merit  and 
utility  of  the  invention,  and  their  approval  of  the  patronage 
of  the  original  inventor  of  the  patent,  by  the  petitioner,  and 
the  provision  proposed  to  be  made  for  him  in  case  of  the 
patent  rights  being  prolonged ;  that  after  taking  into  con- 
sideration the  expenses  incurred  by  the  numerous  and  heavy 
lawsuits,  and  though  the  actual  amount  of  the  profits  realized 
exceeded  the  amount  of  loss,  yet  looking  at  the  great  utility 
of  the  invention,  and  the  comparatively  small  remuneration 
yet  received,  their  Lordships  would  (upon  the  petitioner 
undertaking  to  secure,  by  a  proper  instrument,  the  annuity 
of  5001,  a-year  to  Whitehouse,  *and  releasing  him  from  the  [  *493  j 
covenant  he  is  now  under  to  work  for  Bussell,)  recommend 
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Be  Kn86BLL*8  her  Majesty  to  grant  an  extension  of  the  patent  for  the  term  of 
Patent. 

SIX  years. 

On  the  delivery  of  this  judgment  the  midertaking  required 
was  signed  by  the  petitioner's  agent  in  Court,  and  a  proper 
annuity  deed  prepared,  which  being  approved  of  on  the  part 
of  Whitehouse,  notice  of  such  approval  was  forwarded  to  the 
Council  Office,  and  a  report  being  made  in  the  terms  of  the 
above  judgment  to  her  Majesty  in  Council :  it  was  ordered 
accordingly. 
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CHANCERY. 


WILLIAMS  V.  YATES.  im. 

July  12. 
(C.  P.  Cooper,  177—178  ;  S.  C.  1  Jur.  510.)  JL 

A  legacy  to  be  equally  divided  between  D.  and  the  children  of  B.  is  ^^^^^^^^ 

diYimble p^  capita.  Lanodalb, 

The  interest  of  a  legacy  was  given  to  the  legatee  until  he  should  settle  m.R. 

in*  life,  when  the  executors  had  an  option  to  pay  him  the  principal —         [  177  1 
either  the  whole — or  reserving  a  part  for  his  children.      The  legatee 
having  come  of  age  was  declared  to  be  absolutely  entitled. 

Thomas  Williams,  by  his  will,  dated  26th  of  May,  1826,  after 
devising  and  bequeathing  all  his  real  and  personal  estates  to 
his  trustees  upon  trust  for  sale,  out  of  the  proceeds  gave  and 
bequeathed  unto  his  son,  David  Williams,  the  sum  of  S002., 
of  which  he  should  have  only  the  interest  of  the  same  till  he 
settled  in  life,  and  then  the  principal  sum  of  800Z.  might  be 
paid  him  at  the  option  of  his  executors,  whether  they  paid  him 
the  whole  or  made  a  reserve  part  for  his  children.  The  testator 
also  directed  that  a  sum  of  4002.  should  be  held  by  his  executors 
in  tmsty  to  divide  the  same  equally  between  his  son  David  and 
the  children  of  his  son  Robert. 

David  had,  since  the  testator's  death,  attained  twenty-one, 
but  he  was  unmarried.  Robert  was  living.  Both  were  defen- 
dants. The  children  of  Robert  were  the  residuary  legatees. 
They  were  plaintiffs.  David  claimed  to  have  the  legacy  of 
SO62.  forthwith  paid  to  him :  he  also  claimed  a  moiety  of  the 
legacy  of  4001. 

Mr.  Cooper  and  Mr.  Richards,  for  the  plaintiffs : 

David  cannot  take  the  legacy  until  he  marries.  The  mention 
of  children  clearly  shows  what  the  testator  meant  by  settling 
in  life.  When  an  event  upon  which  a  legacy  is  given  is 
uncertain  as  to  its  ever  taking  place,  the  legacy  will  not  vest 
previously  to  the  happening  of  that  event:  Atkins  v.  Hiccocks  (1), 
Garbut  v.  Hilton  (2),  Elton  v.  Elton  (8).  The  circumstance  of 
the  intermediate  interest  being  here  given  to  the  legatee  can 
make  no  difference,  as  there  is  no  gift  of  the  principal  until  an 

(1)  1  Atk.  500.  (3)  3  Atk.  504. 

(2)  Ih.  381, 
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[  '178  ] 


event  which  has  not  yet  taken  place :  Batsford  v.  KebbeU  (i). 
The  executors  too  have  a  clear  power.  They  could  not  be  com- 
pelled upon  the  marriage  to  pay  the  whole,  but  might  keep 
back  part  for  David's  children.  Should  David  die  without 
having  been  married  this  legacy  will  fall  into  the  residue. 
With  regard  to  the  ^legacy  of  4002.,  it  is  divisible  between 
David  and  the  children  of  Ilobert  per  capita.  All  presumption 
that  a  division  was  intended  according  to  the  Statute  of  Distri- 
butions, is  destroyed  by  the  circumstance  of  Robert  being  living: 
BUzckler  v.  Webb  (2),  Butler  v.  Stratton  (8). 

Mr,  Pemberton,  for  the  defendant  David  Williams. 

The  order  of  the  Mastbb  of  thb  Rolls  declared  that  the 
defendant  David  Williams,  the  plaintiffs  Mary  Williams,  John 
Williams,  Sarah  Williams  the  younger,  Robert  Williams,  Eliza 
Williams,  Thomas  Williams  and  Charles  Williams,  as  the 
children  of  the  testator's  son  Robert  Williams,  and  the  said 
defendant  R.  Williams,  on  taking  out  administration  to  his 
deceased  son,  Henry  Williams,  O&te  one  of  the  plaintiffs,)  were 
entitled  in  equal  shares  to  the  legacy  of  4002.  given  by  the 
will :  his  Lordship  also  declared  that  the  defendant  David 
Williams  was  then  absolutely  entitled  to  the  legacy  of  dOOI. 
given  him  by  the  will. 


1838. 
March  9,  16. 

Bolls  Court, 

Lord 
Lakodalb, 

M.R. 

[178] 


DICK0N80N  V.  PLAYER. 

(C.  p.  Cooper.  178—180;  S.  C.  2  Jur.  870.) 
Power  to  executors  to  employ  the  testator's  property  in  any  manner 


they  should  think  proper, 
business. 


Employment  in  carrying  on  the  testator's 


Peter  Wynne,  being  in  considerable  business  as  a  stationer, 
made  his  will,  dated  the  Ist  January,  1804,  by  which,  after 
desiring  that  the  sum  of  15,0002.  should  be  set  apart  for  his 
five  children,  which  his  executors  were  at  liberty  to  invest  in 
any  manner  they  thought  proper  at  interest,  and  giving  his 
executors  liberty,  before  the  parts  of  the  children  were  payable, 
to  make  them  advances  on  bond  or  note  for  the  furthering  of 

(1)  4  E.  R.  15  (3  Ves.  363).  (3)  3  Br.  C,  C,  867. 

(2)  2  P.  Wms,  383, 
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tbeir  interests  in  life,  he  bequeathed  his  residue  as  follows:    digkonson 

"  The  remains  of   my  property   I   direct  to  be   employed   in      playbb. 

any  manner  my  executors  shall  think  proper ;  the  interest  or 

produce  thereof  I  give  to  my  wife  so  long  as  she  continues  a 

widow,  with  liberty  to  dispose  of   it  at  her  death  to  such  of 

her  children  *or  children's  families,  as  she  thinks  proper ;  but       [  '179  ] 

if  she  marries,  &c." 

The  testator  died  in  July,  1806,  and  was  succeeded  in  his 
business  of  a  stationer  by  some  of  his  sons,  one  of  whom  was 
in  partnership  with  him  when  he  died.  The  bill  filed  in  this 
eause  in  August,  1885,  alleged  that  the  estate  of  the  testator 
was  not  in  due  time  after  his  decease  got  in  and  properly 
ioTested  and  secured :  that  the  sons  continuing  the  business 
were  permitted  to  receive  and  use  large  sums  of  money 
belonging  to  the  said  testator's  estate :  and  that  if  the  said 
testator's  estate  had  been  got  in  and  invested  at  proper  times, 
the  residue  thereof  would  have  been  greatly  increased:  that 
the  executors  might  and  ought  to  have  invested  the  same  in 
the  Three  per  cent.  Bank  Annuities,  in  which  stock  investments 
for  some  years  immediately  following  the  said  testator's  decease 
eould  have  been  made  at  the  rate  of  seventy  per  cent.,  or  there- 
abouts, or  even  under  that  sum,  whereas  they  had  by  their 
wilful  neglect  and  default  subsequently  made  investments  in 
the  same  stock  at  the  rate  of  ninety  per  cent,  or  thereabouts : 
and  that  the  said  executors  ought  to  make  good  what  should 
appear  to  have  been  lost  by  such  neglect  and  default.  By 
the  answers  it  was  admitted,  that  a  considerable  part  of  the 
residuary  estate  was  left  in  the  business,  at  interest  at  five 
per  cent,  for  many  years,  and  that  stock  investments  for  some 
jears  immediately  following  the  testator's  death  could  have 
been  made  at  the  rate  of  sixty-five  to  seventy  per  cent.,  or 
thereabouts,  and  that  the  executors  did  subsequently  make 
iDveetments  in  the  same  stock  at  the  rate,  on  an  average,  of 
eighty-seven  per  cent. 

The  Master  of  the  Bolls  said  that  the  word  ''  employ  "  had 
in  his  judgment  a  different  meaning  from  the  word  ''  invest." 
Both  words  were  to  be  found  in  the  will.    That  if  the  latter 
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Plateb. 
[  •180  ] 


word  had  been  used  in  reference  to  the  residue,  it  would  have 
been  very  questionable  whether  it  could  have  been  lent,  except 
upon  real  or  Government  ^securities  (i).  That  it  being  admitted 
that  no  part  of  the  principal  monies  were  lost  during  the  time 
the  same  were  used  in  the  trade,  it  was  not  requisite  to  determine 
whether  the  will  authorized  that  particular  employment,  although 
under  the  circumstances  there  seemed  reason  to  think  such  an 
employment  was  in  the  testator's  contemplation.  That  the 
plaintiffs,  however,  were  clearly  wrong  in  contending  that  the 
executors  were,  as  in  ordinary  cases,  bound  to  have  invested 
the  residuary  estate  as  soon  as  realised  in  the  Three  per  cent. 
Consols — ^and  even  if  such  were  the  case,  the  circumstances  must 
be  of  a  very  peculiar  kind,  under  which  they  could  be  made 
liable  to  any  differences  in  the  prices  of  stock,  occasioned  by  the 
investments  having  been  effected  many  years  later  (2). 

Mr.  KindersUy  and  Mr.  Rogers^  for  the  plaintiff. 

Mr.   Tinneyy  Mr.  Pemberton^  Mr.  Swanstouy  Mr.  Temple^ 
and  Mr.  Cooper,  for  the  different  defendants. 


18S8. 
July  14. 

Lord 

COTTBNHAIC, 
L.C. 

[264] 


UMBLEBY  V.  KIRK,  HODGSON  and  Others. 

(C.  p.  Cooper,  254.) 
Intention  of  the  Court  in  directing  a  reference  as  to  proper  expenditure. 
William  Umblbbt  devised  and  bequeathed  his  real  and  personal 
estates  for  the  benefit  of  his  six  infant  children.  The  defendant 
Hodgson  was  the  trustee  and  executor,  and  he  by  his  answer 
stated,  that  in  order  to  make  certain  houses,  part  of  the  real 
estate,  productive  he  had  expended  in  improvement  6002.  or 
thereabouts,  and  that  he  had  laid  out  other  monies  in  the 
maintenance  of  the  children,  and  in  putting  one  of  them  out  as 
an  apprentice.  Inquiries  were  offered  as  to  what  monies  had 
been  properly  expended  and  laid  out  for  the  purposes  aforesaid, 
when  it  was  suggested,  that  according  to  the  practice  of  some  of 
the  Masters,  there  would  be  a  report  as  of  course,  that  none 


(1)   Wilkea  v.  Steward,  14  E.  B.  211 
(Cooper,  6). 


(2)  Hockley  v.  Bantock,  (25  B.  R.  16 
(1  Buss.  141). 
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of  the  monies  had  been  properly  expended  and  laid  out,  inasmuch     Umblebt 
fts  the  will  gave  to  the  defendant  Hodgson  no  power  to  apply       kibk. 
any  thing  that  might  come  to  his  hands  in  improvements,  or 
maintenance,  or  an  apprentice  fee. 

But  the  Loan  Chancbllob  said  that  such  a  report  would  fail 
of  executing  his  intention.  That  when  the  Court  made  such  a 
reference  it  might  generally  be  implied,  that  such  an  expenditure 
and  outlay  of  the  fund  in  question  would  be  protected,  although 
not  authorized  by  the  terms  of  the  will,  provided  it  should  turn 
out  to  be  to  the  advantage  of  the  objects  of  the  trust,  by  increasing 
the  value  of  their  property,  or  by  affording  them  suitable  support 
or  advancement.  It  was  with  a  view  to  this  last  point,  and 
nneonnected  with  the  authority  conferred  by  the  will,  that  the 
Court  desired  the  Master's  assistance  in  such  cases. 

Mr.  Wigram  and  Mr.  Pitman^  for  the  plaintiffs. 

Mr,  Cooper  and  Mr.  Ooodeve,  for  the  defendants. 


WILLIAM  NEEP  (or  NEAP)  v.  GEOEGE  ABBOTT.       isss. 

(C.  P.  Cooper,  333—386.)  — 1- 

Spedfic  performanoe  refuBed  against  a  vendor  oontraoting  in  error.         Gottbkhaic 
The  bill  in  this  cause  prayed  a  specific  performance  of  the       ^  b^' 
following  agreement.    Memorandum  of  an  agreement  made  this 
16th  day  of  March,  1885,  between  Mr.  George  Abbott,  of  Southwell, 
Westgate,  of  the  one  part,  and  William  Neep,  of  Southwell, 
Westgate,  of  the  other  part,  as  follows :  That  the  said  George 
Abbott  agrees  to  sell  to  the  said  William  Neep  all  that  garden 
which  belongs  to  and  is  in  the  occupation  of  the  said  George 
Abbott,  situated  in  Southwell,  adjoining  to  Mr.  Richard  Thompson 
on  the  west  side,  and  north  and  east  to  the  said  George  Abbott, 
uid  to  the  town  street  on  the  other  side :  and  the  said  George 
Abbott  agrees  to  deliver  up  to  the  said  William  Neep,  or  to  whom 
he  may  appoint,  all  that  garden  thirteen  yards  in  width  and 
eighteen  in  length,  or  ^thereabouts,  to  be  measured :  and  the       [  *8S4  ] 
aaid  William  Neep  agrees  to  pay  to  the  said  George  Abbott,  or 
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Nkkp  whom  he  shall  appoint,  at  the  rate  of  Is.  per  square  yard ;  the 
Abbott.  ^^^^  being  copyhold,  it  shall  be  delivered  up  by  the  said  George 
Abbott  to  the  said  William  Neep,  or  whom  he  shall  appoint,  at 
some  Court  day  hereafter  to  be  mentioned  by  the  said  parties : 
and  the  said  George  Abbott  agrees  to  let  the  said  William  Neep 
or  his  workmen  set  up  sca£Folding  to  build  or  repair  the  building 
which  is  about  to  be  erected  on  the  said  land,  and  have  the  use 
of  the  water :  and  the  said  George  Abbott  agrees  to  deliver  up 
the  aforesaid  land  in  six  months  from  the  date  hereof,  or  sooner, 
if  agreed  on.  Witness  our  hands  the  day  and  year  aforesaid : 
Geobob  Abbott,  William  Nbbp. 

The  ground  actually  used  as  a  garden  was  thirteen  yards  wide 
in  the  centre  only,  there  being  at  the  two  extremities  small 
buildings  erected  upon  part  of  it  about  ten  years  previously. 
The  plainti£f,  who  had  entered  into  the  contract  with  the  view  of 
building  a  Methodist  chapel,  the  width  of  which  was  to  be  about 
forty  feet,  and  the  length  about  fifty  feet,  alleged  that  it  was  the 
understanding  that  the  buildings  should  be  removed.  The 
defendant,  on  the  other  hand,  swore  that  he  never  meant  that 
the  sites  of  the  buildings  should  be  comprised  in  the  contract — 
that  the  buildings  were  indispensable  to  him  in  his  trade,  which 
was  that  of  an  innkeeper,  and  that  to  pull  the  saihe  down  and 
rebuild  them  elsewhere  would  cost  two-thirds  of  the  purchase 
money.  Parol  evidence  was  gone  into  both  on  the  part  of  the 
plaintiff  and  of  the  defendant;  from  which,  upon  the  whole, 
mutual  misapprehension  might  be  inferred.  A  plan  of  the 
garden  and  the  adjoining  premises,  which  was  one  of  the 
defendant's  exhibits,  showed  the  importance  of  the  buildings  to 
the  occupier  of  the  inn. 

The  cause  was  heard  by  the  Mastbb  of  thb  Bolls  on  the 
24th  March,  1888,  who  dismissed  the  bill,  and  this  was  an 
appeal  from  his  Lordship's  decision. 

[  335  ]  Mr.  Wigram,  Mr.  Cooper  and  Mr.  Bethell^  for  the  appellant, 

insisted  that  the  memorandum  being  upon  the  face  of  it  a 
contract  for  land  for  building,  the  thirteen  yards  by  eighteen 
plainly  meant  a  rectangular  area  of  that  extent — that  such 
construction  was  so  obvious,  that  the  respondent  could  not  be 
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permitted  to  allege  that  his  understanding  was  di£ferent — that 
the  buildings  were  such  as  mostly  form  part  of  the  garden  of  an 
inn — and  that  the  respondent  having  the  ground  required,  must 
abide  by  the  agreement  he  had  signed. 

Mr.  Wakefield  and  Mr,  Qirtilestone,  for  the  respondent,  said  : 

The  Court  need  not  determine  whether  in  a  document  like 
that  before  it,  "  thirteen  yards  in  width  and  eighteen  in  length, 
or  thereabouts,  to  be  measured,"  necessarily  meant  a  superficies 
of  that  width  throughout  the  entire  length, — ^as,  conceding  that 
point,  (which  was  however  one  upon  which  the  Court,  under  the 
drcumstances,  would  probably  entertain  an  opinion  adverse  to 
ihe  appellant,)  it  was  clear  the  respondent  had  contracted  in 
error — ^that  it  plainly  appeared  that  the  business  of  the  inn 
could  not  be  carried  on  without  buildings  of  the  description  of 
those  in  question,  and  the  respondent  therefore  never  could  have 
contemplated  that  the  same  would  be  embraced  by  the  description 
of  garden.  The  case  then  was  brought  within  the  authorities, 
which  lay  down  that  the  Court  will  not  decree  a  specific  per- 
formance against  a  party  who  mistakes  a  material  fact  in 
the  agreement. 

They  cited  Calverley  v.  WiUiaim{i),  Stapylton  v.  Scott  (2),  and 
MaUns  v.  Freeman  (3). 


Kkep 

V. 

Abbott. 


The  Lord  Chancbllob  adopted  this  view  of  the  case,  and 

Dismissed  the  appeal  with  costs. 


HINDLE  V.  DAKINS. 

(C.  p.  Cooper,  381—383.) 

Fonn  of  purchaser's  order  for  liberty  to  pay  purchase-money  into 
Court  and  for  the  investment  thereof,  where  the  time  for  payment  had 
anived,  but  the  vendors  had  not  completed  the  abstract  of  title. 


1838. 
iVW.  26. 

Shadwell, 
V.-C. 


On  AppeaL 

By  the  conditions  of  sale  of  certain  houses,  directed  by  the  Cottknham, 
decree  in  this  cause  to  be  sold,  it  was  stipulated— that  the       .  ^:?\ 


(1)  1  E.  B.  118  (1  Vee.  Jr.  210). 

(2)  10  B.  B.  179  (13  Yes.  425). 


(3)  44  E.  E.  178  (2  Keen,  25). 
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HiNDLB  purchasers  should  forthwith  proceed  to  get  their  reports  of 
Dak'inb.  purchases  confirmed,  and  that  they  should,  on  or  before  the 
20th  November,  1888,  pay  their  purchase  monies  into  the  Bank 
to  the  credit  of  the  cause,  under  orders  to  be  obtained  by 
them;  and  each  purchaser,  whose  purchase-money  should 
not  be  then  paid,  was  to  pay  interest  thereon  at  the  rate  of 
5  per  cent,  from  that  time  until  the  same  should  be  paid: 
Also,  that  the  purchaser  of  each  lot,  on  payment  of  his 
purchase-money,  would  be  let  into  receipt  of  the  rents  from 
Michaelmas,  1888. 

At  the  sale,  which  took  place  24th  July,  1838,  Mr.  Henry 
Batchelor  became  the  purchaser  of  lot  2,  at  the  price  of  4,236/., 
and  early  in  August  an  abstract  of  title  was  furnished,  which 
however  was  found  insufficient  by  the  purchaser's  conveyancer, 
and  a  copy  of  his  opinion  being  communicated  to  the  plaintiff's 
solicitor,  he  admitted  the  insufficiency,  and  undertook  to  prepare 
a  fuller  abstract  as  soon  as  the  Master's  office  should  be  opened 
[  *882  ]  *after  the  vacation.  Mr.  Batchelor  thereupon  proceeded  to  get 
the  Master's  report  of  his  purchase,  which  was  confirmed 
absolute  on  the  12th  of  November :  and  having  his  money  ready 
and  unproductive,  and  being  desirous  of  avoiding  payment  of 
interest,  and  no  further  abstract  having  been  sent,  so  as  to 
enable  him  to  ascertain  whether  the  title  was  good  or  not,  he 
gave  a  notice  of  motion  before  the  Yice-Ghancellor,  that  he 
might  be  at  liberty,  on  or  before  the  28rd  of  November,  to  pay 
the  said  sum  of  4,235L  the  purchase-money  for  the  said  lot  into 
the  Bank,  in  trust  in  the  said  cause,  without  prejudice  to  any 
question  as  to  the  title  to  the  premises  comprised  in  the  said 
lot,  and  that  thereupon  he  might  be  let  into  possession  of  the 
estates  and  premises  comprised  in  the  said  lot,  and  into  the 
receipt  of  the  rents  and  profits  thereof  from  Michaelmas  Day 
last ;  and  that  the  said  purchase-money,  when  paid  in,  might 
not  (except  by  investment  in  the  purchase  of  Government 
stock,  to  be  placed  to  the  credit  of  the  same  account,)  be 
paid  out ;  and  that  the  said  purchase-money  on  the  said  stock 
(if  purchased),  and  the  dividends  thereon,  might  not  be  trans- 
ferred or  otherwise  disposed  of  (except  as  aforesaid)  without 
notice  to  him. 
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The  order  made  by  the  Yiob-Ghanobllob  (17th  November,  Hikdlb 
1838,)  was,  that  Henry  Batchelor,  the  purchaser  of  the  premises  dakhts. 
eomprised  in  lot  2,  part  of  the  estates  in  question  in  the  said 
cause,  should  be  at  liberty,  on  or  before  the  23rd  of  November 
instant,  to  pay  the  sum  of  4,2852.  the  purchase-money  for  the 
said  lot  into  the  Bank,  with  the  privity  of  the  Accountant- 
Greneral  of  the  Court,  to  be  there  placed  to  the  credit  of  the 
caufie,  subject  to  the  further  order  of  the  Court,  without  prejudice 
to  any  question  as  to  the  title  to  the  premises  comprised  in  the 
said  lot ;  and  that  the  said  sum  of  4,285Z.,  the  purchase-money, 
when  paid  in,  should  not  be  paid  out  without  notice  to  the  said 
Henry  Batchelor,  the  purchaser. 

The  money  having  been   paid    into    Court,   the    plaintiffs, 
*being  dissatisfied  with  the  order,  now  moved  that  it  might  be       [  *383  ] 
discharged. 

The  order  of  the  Lobd  Chancbllob  was,  that  the  said  sum  of 
4,2852.,  the  cash  paid  into  the  Bank  pursuant  to  the  said  order 
dated  the  17th  day  of  November  instant,  on  the  credit  of  the  said 
cause,  should  be  laid  out  in  the  purchase  of  Bank  Three  pounds 
per  cent.  Annuities,  in  the  name  and  with  the  privity  of  the 
Accountant-General,  in  trust  in  the  said  cause;  and  the  said 
Accountant-General  was  to  declare  the  trust  thereof  accordingly, 
subjeot  to  the  further  order  of  the  Court ;  and  it  was  ordered, 
that  the  interest  to  accrue  due  on  the  said  Bank  Annuities  when 
80  purchased,  and  accumulations  of  interest  should  be  from  time  to 
time,  as  and  when  the  same  should  aifiount  to  a  competent  sum, 
laid  out  in  the  purchase  of  like  Bank  Three  per  cent.  Annuities, 
in  the  name  and  with  the  privity  of  the  said  Accountant-General, 
in  trust  in  the  said  cause ;  and  the  said  Accountant-General  was 
to  declare  the  trust  thereof  accordingly,  subject  to  the  further 
order  of  the  Court,  &c.  But  that  order  and  the  order  of  the 
17th  day  of  November  instant  were  to  be  without  prejudice  to 
any  question  as  to  the  rents  and  profits  of  the  said  purchased 
premises,  and  to  the  interest  on  the  purchase-money  for  the 
same;  and  the  said  Bank  Three  per  cent.  Annuities,  when 
BO  purchased,   were  not  to  be  sold,  transferred,  or  otherwise 
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HiKDLB      disposed  of,  without  notice  to  the  said  Henry  Batchelor,  the 
Dakiks.      purchaser. 

Mr.  ChandUss   for  the  appeal  motion ;    Mr.  Cooper  and 
Mr.  OirdUstone  against  it. 


1837. 
July  6. 

RolU  Court, 

Lord 
Lanodalb, 

M.R. 

[472] 


COLLINS  V.  VINING,  GARY  and  Others  (1). 

(C.  p.  Cooper,  472.) 

Discretion  of  trustees  as  to  application  of  income  for  benefit  of  testator^s 
wife  and  children. 

John  Coluns  by  his  will,  dated  6th  June,  1881,  devised  his 
real  estates,  and  bequeathed  the  residue  of  his  personal  estate  to 
the  defendants  Yining  and  Gary,  upon  trust  that  they  and  the 
survivor  of  them,  his  heirs,  executors,  and  administrators,  did 
and  should  apply  and  dispose  of  the  rents  and  profits  and 
interest  of  the  same,  at  their  and  his  discretion,  to  and  for  the 
use  and  benefit  of  his  wife  and  children  during  the  life  of  his 
said  wife,  and  after  her  death  then  for  the  benefit  of  his  said 
children  until  the  youngest,  who  should  attain  the  age  of  21 
years,  should  so  attain. 

The  Master  of  the  Bolls  said  that,  it  not  being  even 
suggested  that  the  trustees  had  made  or  contemplated  any 
fraudulent  or  mischievous  application  or  disposition,  the  Court 
would  not  interfere  with  the  exercise  of  their  discretion,  unless 
they  concurred  and  consented. 

Per  Curiam  : 

The  defendants  Vining  and  Cary,  by  their  counsel,  waiving 
any  discretion  as  to  the  application  of  the  income  of  the  testator's 
estate  during  the  lives  of  the  testator's  wife  and  children,  and  the 
infancy  of  such  children  after  the  wife's  death:  Declare  that 
the  same  is  apphcable,  under  the  direction  of  the  Court,  as  if  no 
such  discretion  had  been  given  by  the  said  will. 

Mr.  Tinney,  for  the  plaintiffs. 

Mr,  Cooper  and  Mr.  Barrington,  for  the  defendants. 

(1)  Brophy  v.  Bellamy  (1873)  L.  E.  8  Ch.  798 ;  and  see  French  v.  Davidaon^ 
18  B.  B.  253  (3  Madd.  396). 
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8CH0LEFIELD  v.  INGHAM.  isss. 

Nov  22 
(C.  p.  Cooper,  477—480.)  _L-.  ' 

Question  of  annual  rests  on  bill  to  redeem  against  mortgagees  in    Tottenham 
possession.  L.C.        ' 

In  1880  the  defendant  Linley  made  a  mortgage  to  the  plaintiff,  t  *^^  ] 
subject  to  a  prior  mortgage  to  the  defendants  Ingham,  Hems- 
worth,  and  Whitaker.  The  defendants,  the  prior  mortgagees, 
had  entered  into  receipt  of  the  rents  of  the  mortgaged  pre- 
mises in  1882,  when  about  *a  twelvemonth's  interest  was  [  *478  ] 
in  arrear.  The  bill,  which  was  filed  in  1885,  prayed  some 
peenliar  relief,  but  was  treated  as  a  common  bill  by  a  second 
mortgagee.  On  the  hearing  it  was  stated  (although  it  did 
not  so  appear  from  the  pleadings  except  by  inference)  that  the 
yearly  rents  exceeded  the  interest;  and  it  was  suggested  that 
inasmuch  as  the  Master  had  no  power,  unless  so  authorized 
bj  ^e  Court,  to  apply  the  excess  of  the  rents  over  the  interest 
to  sink  the  principal,  and  to  make  annual  rests,  it  would  be 
only  proper  and  usual  to  insert  directions  to  that  effect  in 
the  decree. 

But  the  Lord  Chancellor  said,  that  although  it  was  quite 
true  that  the  Master  could  not,  unless  specially  instructed,  apply 
fiurplas  rents,  after  satisfaction  of  interest,  to  liquidation  of 
capital,  and  make  yearly  rests,  yet  that,  to  the  best  of  his  recol- 
lection, it  was  by  no  means  of  course  in  a  decree  for  an  account 
against  a  mortgagee  in  possession  to  introduce  any  particular 
danaes  of  that  kind :  that  very  often  a  mortgagee  only  entered 
into  receipt  of  the  rents,  because  his  interest  was  very  greatly  in 
arrear,  and  in  such  a  case  it  would  be  very  hard  to  take  the 
Mcoont  against  him  in  the  way  contended  for ;  that  sometimes, 
although  when  the  bill  was  filed  the  rents  exceeded  the  interest, 
yet  for  a  long  time  previously  the  reverse  had  been  the  fact  (i) ; 
that  where  too  the  rents  did  not  much  exceed  the  interest,  the 
Conrt  would  not  vary  the  ordinary  form  of  its  decree :  that  it 
was  very  different  where  there  was  no  arrear  of  interest  or  the 
same  was  of  no  great  amount,  and  the  annual  rents  were  much 

(1)  Latter  v.  Dashwood,  38  B.  B.  149  (6  Sim.  462). 
-TOL.  XIiVI.  10 
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SCHOLK- 
riBLD 

r. 

Ingham. 

[  •iJS  ] 


more  than  the  interest  (i) :  that  another  exception  was  where  the 
mortgage  debt  had  at  the  institution  of  the  suit  been  wholly  or  in 
great  part  paid  by  perception  of  *the  rents  (2) ;  but  in  all  cases, 
his  Lordship  added,  where  the  Court  was  called  upon  to  direct  an 
account  in  terms  departing  from  those  ordinarily  employed  in 
decrees  to  redeem,  there  must  be  sufficient  ground  laid  in  the 
pleadings :  even  were  it  only  asked  that  further  directions  should 
be  reserved. 


1888. 
June  2. 

Bhadwbll, 
V.-C. 

[481] 


PLATEL  V.  CRADDOCK. 

(C.  p.  Cooper,  481—488.) 

Breach  of  trust  in  not  calling  in  and  inyesting  money  due  on  a  note, 
the  subject  of  a  settlement.  Suit  may  be  sustained  against  the  trustee 
to  compel  him  to  pay  the  money,  without  making  the  representatiTes  of 
the  settlor,  the  maker  of  the  note,  parties. 

A  MARRiAGB  Settlement  was  dated  the  24th  May,  1824,  and 
was  made  between  Mr.  George  Greenway,  the  father  of  the 
plaintiff  Catherine  Platel,  of  the  first  part,  the  plaintiff 
Catherine  Platel,  then  Catherine  Greenway,  of  the  second 
part,  the  plaintiff  George  Platel,  of  the  third  part,  and  the 
defendant  of  the  fourth  part.  The  subject  of  the  settlement 
was  a  promissory  note  of  Greenway,  also  dated  the  24th  May, 
1824,  by  which  the  sum  of  2,0002.  was  made  payable  to  the 
defendant,  as  the  trustee  of  the  settlement,  twelve  months  after 
the  date,  with  interest  in  the  mean  time.  The  trusts  of  the 
principal  sum  of  2,000/.,  connected  with  the  question  before  the 
Court,  were  as  follows  :  In  trust  with  all  convenient  speed  after 
the  same  should  become  payable  to  call  in  and,  if  necessary, 
compel  payment  of  the  same;  or  in  case  plaintiff,  Catherine 
Platel,  should  by  writing  under  her  hand,  or  in  case  of  her 
death  plaintiff,  George  Platel,  should  by  writing  under  his  hand, 
so  request,  but  not  otherwise,  permit  and  suffer  the  said  sum  of 
2,0002.  to  remain  on  the  security  of  the  said  promissory  note ; 
and  in  trust  to  lay  out  and  invest  the  said  sum  of  2,0002.,  when 
and  as  the  same  should  be  received,  in  the  name  of  the  said 
defendant,  his    executors,  administrators,  or   assigns,  in  the 

(1)  Shephard  ▼.  -E7/tott,  20  E.  B.  (2)  Lwd  Trimleston  ▼.  Hamill,  12 

296  (4  Madd.  254).  B.  E.  38  (1  BaU  &  B.  377). 
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purchase  of  some  of  the  Parliamentary  stocks,  or  public  funds,       Platbl 
of  Great  Britain,  being  of  a  permanent  and  unlimited  nature,  or    cbaddooc. 
at  interest  upon  real  security  in  England. 

The  yearly  ^income  of  the  2,0002.  was  payable  to  the  plaintiff  [  *482  ] 
Catherine  Platel  for  her  life  to  her  separate  use,  and  after  her 
death  to  the  plaintiff  George  Platel  for  his  life.  The  capital  was 
to  vest  in  the  children  of  the  plaintiffs  George  and  Catherine 
Platel.  The  plaintiff  Peter  Platel  was  the  only  issue  of  the 
marriage.  Greenway  died  in  January,  1885.  The  2,000Z.  was 
still  due  on  the  security  of  the  promissory  note,  but  there  was  no 
written  request  authorizing  the  defendant  to  allow  it  to  remain 
in  Greenway's  hands.  The  plaintiff  Catherine  Platel  had  been 
paid  interest  upon  the  note  to  March,  1888. 

The  bill,  which  was  filed  in  April,  1885,  prayed  that  it  might 
be  declared,  that  by  reason  of  the  defendant  having  permitted 
the  said  sum  of  2,0001.  to  remain  outstanding  on  the  security  of 
the  said  promissory  note  of  the  said  George  Greenway,  contrary  to 
the  trusts  of  the  said  indenture  of  settlement,  he  the  said  defen- 
dant had  become  and  was  personally  responsible  for  the  said 
sum  of  2,0002.,  and  the  interest  due  thereon ;  and  that  he  might 
be  decreed  to  invest  the  said  sum  of  2,0002.  in  the  name  of  him 
the  said  defendant,  upon  the  trusts  of  the  said  indenture  of 
settlement ;  and  that  an  account  might  be  taken  of  the  interest 
due  and  to  accrue  upon  the  said  sum  of  2,0002.  from  the  25th 
day  of  March,  1888,  to  which  time  such  interest  was  last  paid, 
up  to  the  time  of  the  said  investment  of  said  sum  of  2,0002. ; 
and  that  said  defendant  might  be  decreed  to  pay  what  upon 
saeh  account  should  appear  to  be  due  in  respect  of  the  interest 
of  said  sum  of  2,0002.  to  plaintiff  Catherine  Platel  for  her 
separate  use. 

The  defendant  by  his  answer  stated  that  he  had  married 
a  sister  of  the  said  plaintiff  Catherine  Platel,  and  it  was,  he 
believed,  for  that  reason  that  he  was  selected  to  be  a  trustee 
under  the  marriage  settlement  of  the  said  plaintiffs  George 
Platel  and  Catherine  his  wife,  but  he,  defendant,  was  never  c(mi. 
suited  as  to  the  trusts  of  said  settlement,  nor  did  he  read  the 
same  or  become  in  any  way  acquainted  with  the  trusts  thereof : 
and   the  circumstance  *that  the  defendant  had  become  such      [  *483  ] 

10— a 
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platel  trustee  escaped  the  defendant's  recollection  until  the  month  of 
Craddock.  Octoher,  1884,  when  he  received  from  the  said  plaintiff  George 
Platel  the  letter  thereinafter  set  forth,  and  when  the  defendant 
searched  for  and  found  such  settlement,  and  also  the  note  for 
2,0001.,  which  was  the  first  time  the  defendant  knew  of  the 
contents  of  such  note.  That  both  the  said  plaintiff  George 
Platel  and  said  George  Greenway,  as  well  as  the  defendant,  were 
professional  persons,  and  the  defendant  supposed  that  the  said 
plaintiff  George  Platel  and  the  said  George  Greenway  would  do 
whatever  was  right  with  reference  to  said  settlement.  And  if 
defendant  had  had  any  knowledge  of  the  contents  of  said  note, 
which  he  had  not,  he  must  have  supposed  that  at  all  events  if 
said  plaintiff  George  Platel  thought  that  the  sum  of  2,000Z. 
secured  by  said  note  should  be  called  in  as  soon  as  the  same 
became  payable,  that  he  the  said  plaintiff  George  Platel  would 
have  applied  to  defendant,  and  desired  him  to  require  payment 
of  the  said  note.  That  from  the  time  of  said  marriage  in  1824 
down  to  the  year  1884  no  application  whatever  was  made  to  him 
in  his  character  of  such  trustee  as  aforesaid,  nor  did  he  ever 
receive  the  interest  upon  the  said  note  or  any  part  thereof,  but 
such  interest  was,  until  shortly  before  said  George  Greenway's 
death,  received  by  said  plaintiffs  George  Platel  and  Catherine  his 
wife,  or  one  of  them,  from  said  George  Greenway  himself,  and  from 
the  circumstance  of  said  plaintiffs  George  Platel  and  Catherine  his 
wife  receiving  such  interest  from  time  to  time  from  said  George 
Greenway,  they  must  of  necessity  have  known  that  said  sum  of 
2,0002.  remained  in  his  hands,  and  was  not  otherwise  invested. 
That  under  the  circumstances  aforesaid,  and  no  application 
having  been  made  to  defendant  as  such  trustee,  and  defendant 
having  in  fact  forgotten  that  he  was  such  trustee,  and  being 
entirely  ignorant  of  the  trusts  of  the  aforesaid  settlement,  or  the 
contents  of  said  promissory  note,  he  did  not,  as  he  admitted,  at 
[  *484  ]  the  time  when  said  promissory  note  ^became  payable,  or  at  any 
afterwards,  call  in  or  compel  payment  of  said  sum  of  2,0002.  for 
which  said  promissory  note  was  given,  and  that  the  same  was 
from  the  defendant's  total  ignorance  upon  the  subject  permitted 
to  remain  in  the  hands  of  said  George  Greenway.  That  defen- 
dant no  otherwise  permitted  such  money  to  remain  in  said 
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George  Green  way's  hands  than  from  the  absence  of  all  knowledge       Platkl 
respecting  the  matters  in  the  said  bill  in  that  behalf  mentioned,    obaddook. 
That  he  submitted  that  said  plaintiff  George  Platel,  who  was 
well  acquainted  with  the  trusts  of  the  said  indenture,  wilfully 
omitted  to  remind  defendant  thereof :  and  the  said  defendant 
insisted  that  the  permission  that  the  money  should  remain  upon 
such  security  was  rather  the  permission  of  said  plaintiff  George 
Platel  than  of  the  defendant.    That  in  or  about  the  month  of 
October,  1884,  the  said  George  Greenway  became  dangerously 
ill,  and  shortly  afterwards  to  his,  the  defendant's,  very  great 
astonishment  he  received  a  letter  from  said  plaintiff  George 
Platel,  which  was  to  the  effect  following :  ''  28rd  October,  1834. 
No  interest  has  been  paid  on  the  2,0002.  mentioned  in  the  settle- 
ment made  previously  to,  and  in  contemplation  of,  the  marriage 
between  myself  and  Mrs.  Platel,  since  Lady  Day,  1888.    I  write 
this  to  you  in  your  character  as  sole  trustee  named  in  the  deed 
above  alluded  to.    I  think  I  need  not  add  my  disapprobation  in 
case  the  trusts  of  the  deed  have  not  been  fully  carried  into 
execution."    That  in  reply  to  such  letter  the  defendant  wrote  to 
the  said  plaintiff  George  Platel  a  letter,  which  was  to  the  effect 
following:   ''October  25th,  1884.     Until   the  receipt  of  your 
letter  of  the  28rd,  it  did  not  occur  to  me  that  I  was  a  trustee 
named  in  the  settlement  made  on  the  marriage  of  Mrs.  Platel 
and  yourself,  so  little  have  I  known  of  your  transactions  with 
Mr.  Greenway  ;Xtherefore  as  you  have  proceeded  all  these  years 
without  my  knowledge  or  assistance,  I  trust  you  will  continue  so 
to  do."    That  said  George  Greenway  being  then  in  an  alarming 
state  of  health,  he,  defendant,  did  not  ^think  it  right  to  have  any       [  •iss  ] 
communication  with  him  relative  to  said  promissory  note  and 
the  non-investment  of  said  money,  and  said  George  Greenway 
continued  in  the  said  state  until  the  time  when  he  died.     That 
in  the  month  of  March,  1835,  he  received  another  letter  from 
said  plaintiff  George  Platel,  which  was  to  the  effect  following : 
**  7th  March,  1835.    A  length  of  time  (most  amply  sufficient  for 
all  reasonable  purposes)  has  elapsed   between  your  last  letter 
dated  25th  October,  1884,   and   this   period,  for  you  to  have 
ascertained  the  justness  of  my  claim  for  interest  on  the  2,0002. ; 
bat  from  your  long  silence  1  am  rather  afraid  that  our  notions 
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Platbl  of  the  character  and  liability  of  a  trastee  accord  bat  little,  and 
Craddock.  that  nothing  less  than  the  interference  and  decision  of  a  court  of 
equity  will  settle  our  differences  of  opinion — 1502.  was  due  for 
interest  last  Michaelmas.  I  am  rather  short  of  cash,  an  evil 
which,  luckily  for  yourself  and  family,  you  know  nothing  about." 
That  from  the  time  of  the  marriage  of  said  plaintiffs  George 
Platel  and  Catherine  his  wife  down  to  the  year  1884  they  were 
in  the  habit  of  very  frequently  visiting  said  George  Greenway, 
and  upon  scarcely  any  occasion  did  the  said  plaintiff  George 
Platel  visit  the  said  George  Greenway  without  calling  upon 
defendant,  and  generally  dining  with  him,  and  during  all  that 
period  the  said  plaintiff  George  Platel  never  mentioned  to  the 
defendant  the  subject  of  the  said  settlement,  or  the  money 
secured  by  said  note ;  and  if  the  same  had  occurred  to  the 
defendant's  recollection,  he  would  naturaUy  liave  supposed  that 
there  was  some  satisfactory  understanding  on  the  subject  between 
the  said  plaintiff  George  Platel  and  the  said  George  Greenway. 
That  the  said  George  Greenway  died  seised,  possessed  of,  or 
entitled  to  real  and  personal  estates  of  a  considerable  amount 
and  value,  and  more  than  sufficient  to  pay  and  discharge 
all  the  debts  which  were  due  and  owing  from  said  George 
Greenway  at  the  time  of  his  death,  including  the  aforesaid  sum 
of  2,000{.  which  was  due  and  owing  upon  said  promissory  note. 

[  '486  ]  That  the  ^defendant  submitted  that  under  the  circumstances  he 
ought  not  to  be  called  upon  to  pay  the  aforesaid  sum  of  2,000!., 
supposing  he  was  liable  to  pay  the  same  at  all,  unless  the  real 
and  personal  estate  of  said  George  Greenway  should  turn  out  to 
be  insufficient  for  that  purpose.  That  said  plaintiffs'  bill  was 
defective  for  want  of  parties,  inasmuch  as  the  representatives  of 
said  George  Greenway  were  not  parties  to  said  suit. 

The  plaintiffs  gave  in  evidence  the  settlement  and  the 
promissory  note.  The  defendant  had  not  examined  witnesses, 
partly  from  the  knowledge  of  the  facts  detailed  by  the  answer 
being  confined  to  the  plaintiffs  Platel  and  wife,  and  partly  from 
an  apprehension  that  no  decree  would  be  pronounced  against 
him  without  some  previous  inquiry. 

J    Under  these  circumstances  it  was  submitted,  on  behalf  of  the 
defendant,  that  there  was  ground  for  believing  that  the  plaintiff 
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George  Platel  had  at  least  acqaiesced  in  the  breach  of  trust,  even      Platsl 

if  he  had  not  been  the  occasion  of  it,  by  designedly  holding  back    Obaddook. 

and  omitting  to  remind  the  defendant  of  the  settlement  and  the 

note;  and  if  that  was  so,  and  the  plaintiff  George  Platel  should 

Borvive  his  wife,  it  would  not  be  disputed  that  then  his  life 

interest  ought  to  be  made   available  towards  the  indemnity 

of  the  defendant.     Upon  this  point  an  inquiry  was  pressed 

for.    On  behalf  of  the  defendant  it  was  also  submitted  that 

the  representatives  of  Greenway  ought  to  have  been  parties  to 

the  suit. 

The  Vicb-Chancellor  said  that  it  was  not  the  usual  course  of 
ihe  Court  to  grant  an  inquiry  upon  the  main  point  in  a  cause — 
upon  what  might  be  considered  as  constituting  the  merits  of  it — 
bat  only  upon  something  incidental  and  collateral,  when  the 
main  point  was  uncontested :  that  where  a  breach  of  trust  was 
alleged,  acquiescence  was  a  main  point,  and  if  it  was  made  out, 
the  claim  to  relief  must  fail.  That  if  the  plaintiff  George  Platel 
was  not  entitled  to  relief,  it  would  be  difficult  to  hold,  consis- 
tently *with  a  rule  of  pleading  well  known  both  at  law  and  in  *^87  j 
equity,  that  those  who  were  joined  with  him  as  co-plaintiffs, 
eoald  sustain  the  bill,  although  the  one  being  9k  feme  coverte  and 
the  other  an  infant,  there  could  of  course  be  no  acquiescence  as 
regarded  them.  That  assuming  there  to  be  instances  in  which 
the  Court  has  granted  an  inquiry  of  such  a  kind,  it  was  too  much 
to  sappose  it  would  do  so  when  the  case  of  the  plaintiffs  was 
complete,  whilst  that  of  the  defendant  was  so  far  deficient,  that 
there  was  nothing  to  support  it  except  his  own  oath.  That  it 
might  be  true  that  there  was  a  scarcity  of  testimony;  but 
if  nobody  was  cognizant  of  the  facts,  except  the  plaintiffs 
Pktel  and  wife,  a  cross-bill  ought  at  least  to  have  been  filed, 
which  might  perhaps  have  laid  some  foundation  for  what  was 
asked. 

His  Honour  further  said  that  the  bill  might  undoubtedly 
have  been  so  framed  as  to  have  asked  payment  of  the  2,000Z.  out 
of  the  estate  of  Greenway,  and  the  usual  accounts  of  that  estate, 
and  it  might  have  sought  to  make  the  trustee  liable  only  in  the 
event  of  there  not  being  assets  of  Greenway :  that  such  a  bill 
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Platkl 

r. 

Cbaddock. 


most  certainly  would  have  been  unobjectionable  in  all  respects ; 
but  nevertheless  the  plaintiffs  had  full  right,  if  they  pleased,  to 
proceed  against  the  trustee  at  once  and  solely,  leaving  him  to 
reimburse  himself,  if  he  could,  principal,  interest  and  costs  oat 
of  the  property  of  the  settlor. 

Mr.  Knight  Bruce  and  Mr.  Anderdon^  for  the  plaintiffs. 

Mr.  Cooper  and  Mr.  Daniell,  for  the  defendant. 


1828. 
February. 

Leach,  M.R. 

[491] 


MAXWELL  V.  GREIG. 

(C.  p.  Cooper,  491—492.) 

Some  partners  in  an  adventure  held,  under  the  circumstances,  to  be 
precluded  from  having  an  account  against  agents  appointed  by  their 
co-partner. 

[This  is  merely  a  short  note  of  the  same  case  which  has 
already  been  reported  in  28  B.  B.  92  (4  Buss.  285)  under  the 
title  of  KUlock  v.  Greg^  and  is  also  reported  in  6  L.  J.  Ch. 
128  under  the  title  of  Maxwell  v.  Oreg^  and  is  noted  on  appeal 
in  36  B.  B.  488  (1  L.  J.  (N.  S.)  Ch.  208)  under  the  title  of 
KUlock  V.  Grey.] 


1827. 
November. 

Leach,  M.R. 
[493] 


HANSON  V.  NICHOLL. 

(C.  p.  Cooper,  493—494.) 

Mortgage  taken  by  solicitor  from  his  client  for  balance  due  on  settled 
account. 

Thb  plaintiff  had  been  the  solicitor  of  the  defendant,  and  had 
also  received  and  paid  for  him  monies  to  a  considerable  amount. 
Various  accounts  were  furnished  and  acquiesced  in,  and  finally 
all  the  accounts  were  settled,  and  a  mortgage  was  given  by  the 
defendant  for  the  balance.  A  bill  of  foreclosure  being  filed  by 
the  plaintiff,  the  defendant  filed  a  cross  bill  impeaching  the 
settlement  of  accounts,  and  praying  that,  notwithstanding 
such  settlement,  an  account  might  be  taken  of  all  transactions 
between  the  plaintiff  and  defendant.  There  was  no  evidence 
to  sustain  the  particular  allegations  in  the  cross  bill,  and  the 
defendant  rested  his  opposition  to  a  decree  of  foreclosure  upon 
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general  principles  applicable  to  the  ^relation  between  solicitor 
and  client. 

The  Masteb  of  the  Bolls  : 

If  there  had  not  been  a  settlement  of  accounts  between  the 
plaintiff  and  the  defendant  before  the  plaintiff  took  his  security, 
the  Court  most  undoubtedly  could  not  now  permit  him  to  fore- 
close consistently  with  the  principles  that  have  been  alluded  to. 
But  here  it  appears  that  previously  the  accounts  were  fully  taken 
between  the  parties,  all  the  items  of  debit  and  credit  having 
been  specified  and  examined:  and  there  is  nothing  before  the 
Court  to  show  that  the  investigation  of  the  accounts  was  accom- 
panied by  any  unfairness.  The  mortgage  is  for  a  balance 
actually  due  and  ascertained.  It  is  not  a  security  for  costs  to  be 
incurred  in  some  continuing  and  future  litigation ;  but  such  a 
security  as  is  in  no  respects  contrary  to  the  policy  of  the  Court. 
There  was  a  consideration  for  it  also,  independently  of  the 
plaintiff's  demand  in  respect  of  his  costs,  and  what  was  coming 
to  him  by  virtue  of  his  other  dealings  with  the  defendant :  as 
by  taking  the  mortgage,  the  plaintiff  waived  the  lien,  which 
the  law  gave  him  upon  his  client's  deeds  and  writings.  The 
usual  decree  must  be  made  for  a  foreclosure  ;  and  the  cross  bill 

must  be 

Dismissed, 


Hanson 

V, 
NiCHOLL. 

[  •^W  ] 


LOWE  V.  LAND  (1). 

(6  L.  J.  (N.  S.)  Ch.  234—236;  S.  C.  1  Jur.  377.) 

A  testator  bequeathed  10,000/.  equally  between  his  four  daughters, 
far  life,  with  remainder  to  their  issue ;  and  directed  that  the  share  of 
erery  of  them  dying  without  issue,  should  devolve  to  the  survivors  and 
survivor  of  them.  There  was  a  gift  over,  if  they  should  all  die  without 
issue:  Held,  that  "survivors  and  sui-vivor**  were  to  be  read  "others 
and  other, '^  and  that  the  issue  of  one  daughter,  who  died,  was  entitled 
to  participate  in  the  share  of  another  daughter,  who  subsequently  died 
wi^out  issue. 

Thb  testator  James  Stuart  Tulk,  by  his  will,  dated  the  18th  of 
May,  1775,  amongst  other  things,  gave  and  bequeathed  to  Ann 


(1)  In  rt  Palmer's  Settlement  TrueU 
(1875)  L.  B.  19  Bq.  320,  44  L.  J. 


Ch.  247 ;  Cross  v.  Maltby  (1876)  L.  R. 
20  Eq.  378,  33  L.  T.  300. 


1837. 
AprU  28,  29. 

Rolls  Court, 

Lord 
Ix^NGDALE, 

M.R. 

[234] 
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lx>wK  Talk,  his  wife,  James  Stuart  Talk,  his  eldest  son,  and  Love 
Land.  Stuart  Tulk,  his  daughter,  the  sum  of  10,000!.,  upon  trust,  to 
invest  the  same,  and  pay  the  interest  to  his  wife  for  life,  and, 
after  the  decease  of  his  said  wife,  he  willed  and  directed  that  the 
interest  and  dividends  of  the  said  10,0002.  should,  in  like 
manner,  be  paid  in  equal  shares  and  proportions,  unto  and 
among  his  four  daughters,  Love  Stuart  Tulk,  Ann  Land, 
Elizabeth  Tulk,  and  Matilda  de  Courcy  Tulk,  during  their 
respective  natural  lives ;  the  share  of  his  wife  and  daughters  to 
be  for  their  separate  use.  And  he  directed  and  appointed,  that 
if  any  of  his  said  daughters  should  die  before  his  said  wife,  and 
leave  issue,  then  an  equal  one-fourth  part  of  the  said  10,0001. 
should  vest  in  and  become  the  property  of  such  issue,  and  be 
equally  divided  among  them,  if  more  than  one ;  and  that  upon 
the  death  of  all  and  every  his  said  daughters,  leaving  issue,  such 
proportional  part  of  the  said  10,000L,  should  go  to  and  among 
such  issue,  in  equal  shares  and  proportions,  and  the  share  of 
interest  and  principal  of  the  said  10,0002.,  of  every  of  his  said 
daughters  dying  without  issue,  should  devolve  to  the  survivors 
and  survivor  of  them,  the  interest  thereof  to  be  paid  to  them  as 
aforesaid,  during  their  respective  natural  lives,  and  the  principal 
to  go  and  be  divided  to  and  among  their  children,  at  their 
[  *2S5  ]  decease  respectively.  And  if  all  his  *6aid  daughters  should  die 
without  issue,  then  he  willed  and  directed  that  the  said  10,000Z. 
should  sink  in,  and  be  considered  as  a  part  of  the  residue  of  his 
personal  estate. 

The  state  of  the  testator's  family  was  as  follows :  The  testator's 
wife  died  in  1783;  Matilda,  one  of  the  testator's  daughters, 
married,  and  died  in  June,  1829,  leaving  the  plaintiff  Ann  Lowe, 
the  wife  of  Thomas  Parker  Lowe,  her  only  daughter,  her 
surviving.  The  two  other  daughters,  Elizabeth  and  Ann,  were 
still  living;  and  the  fourth  daughter,  Love  Stuart  Tulk,  never 
married,  but  died  without  issue  in  January,  1835. 

This  bill  was  thereupon  filed  by  Ann  Lowe  and  others  claiming 
under  her,  insisting  that,  upon  the  death  of  Love  Stuart  Tulk 
without  issue,  they  were  entitled  to  an  immediate  transfer  of 
one-third  part  of  one-fourth  part  of  the  10,000Z.,  and  praying  for 
such  transfer  accordingly. 
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The  two  surviving  daughters  of  the  testator,  who  were  defen-  Lows 
dants,  insisted  that  the  gift  over  being  expressly  to  the  survivors  land. 
of  such  daughters,  they  alone  were  entitled  to  the  one-fourth 
share  of  Love  S.  Tulk,  upon  her  dying  without  issue  in  1886, 
and  that  as  the  mother  6t  the  plaintiff  did  not  survive  Love  S. 
Talk,  her  issue  was  not  entitled  to  any  benefit  from  the  share  of 
Love  S.  Tulk. 

Mr.  Pembertan,  Mr.  Kindersley^  and   Mr.  Moore,  for  the 
plaintiffs : 

Unless  there  is  something  to  controul  the  words  "  survivors 
and  survivor/*  they  will  be  construed  according  to  their  natural 
meaning;  but  slight  circumstances  will  induce  the  Court  to 
construe  these  words  as  *'  others  or  other."  The  legacy  is  only 
to  go  over  in  the  event  of  all  dying  without  issue.  Suppose 
three  daughters  had  died,  leaving  issue,  and  then  the  fourth 
were  to  die  without  issue,  to  whom  would  her  fourth  devolve  ? 
It  would  not  go  over,  because  all  the  daughters  had  not  died 
without  issue.  The  testator  must,  therefore,  have  intended  it 
to  go  to  the  issue  of  the  three  other  daughters.  WUmot  v. 
Wibnot  (1)  is  a  direct  authority  for  this  construction ;  and 
Crowder  v.  Stone  (2)  is  not  opposed  to  it,  for  there  the  Court  did 
not  find  any  necessity,  on  the  language  of  the  will,  to  give  to 
the  words  **  survivors  and  survivor  '*  any  but  their  ordinary 
meaning. 

Mr.  Tinney  and  Mr.  Sandys,  contra  : 
Wibnot  V.  WUmot  was  a  case  of  a  residue,  and  an  intestacy 
would  have  happened  but  for  the  construction  there  made.  The 
present  is  a  case  of  a  legacy,  and  giving  the  natural  construction 
to  the  word  '*  survivors,"  it  will  belong  to  such  survivors,  or  if 
there  had  been  none,  it  would  have  gone  to  the  residuary 
legatee :  Ferguson  v.  Dunbar  (3),  MiUom  v.  Audry  (4). 

Mr.  Pemberton,  in  reply : 

Since  1802,  WUmot  v.  WUmot  has  been  considered  the  settled 
law.     The  preceding  case  of  Ferguson  v.  Dunbar  was  cited  in 

(1)  6  B.  B.  196  (S  Yes.  10).  (3)  3  Br.  C.  G.  468,  n. 

(2)  27  B.  R  68  (3  Buns.  217).  (4)  d  B.  R  102  (5  Vee.  465). 
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liOWB        Worlidge  v.  Churchill  (i)  for  a  different  parpose,  to  show  that  a 
Land.       sarviving  share  coald  not  survive,  and  the  decree  cannot  be 

found  in  the  register's  book.    In  MUsom  v.  Audry  there  was  no 

gift  over,  as  in  the  present  case. 

The  Masteb  of  the  Bolls: 

Before  deciding  this  question,  I  will  read  the  cases  of  Wilmot  v. 
Wilmot  and  Ferguson  v.  Dunbar.  The  present  impression  of  my 
opinion  is,  that  I  must  read  the  words  "  survivors  and  survivor  " 
as  if  they  were  "others  and  other,"  unless  I  am  bound  by 
authorities.  The  testator  makes  a  particular  gift  of  the  residue 
of  his  estate,  and  he  says  that  this  fund  of  10,0002.  shall,  in  a 
particular  event,  go  into  the  residue.  What  is  the  event  in 
which  it  is  given  over? — On  all  his  daughters  dying  without 
issue.  If  then,  the  words  "  survivors  and  survivor,"  be  construed 
according  to  their  strict  meaning,  there  might  be  issue  of 
daughters,  and  yet  they  could  not  take,  because  their  mothers 
did  not  survive.  In  the  event  of  the  last  surviving  daughter 
dying  without  issue,  there  would  be  a  complete  intestacy  of  her 
share,  notwithstanding  there  then  existed  issue  of  her  sisters, 
and  the  event  had  not  happened  on  which  it  was  given  over.  I 
have  no  doubt  of  the  intention  of  the  testator,  and  unless  I  am 
bound  by  the  authorities,  I  shall  decide  in  conformity  with 
that  intention. 

April  29.         Lord  Langdale,  after  referring  to  the  cases  of  Crowder  v.  Stvne, 

r  •236 1       *Doe  V.    Wainwright  (2),    Vandergucht  v.   Blake  (3),    Wilmot  v. 

Wilmot,  and  Ferguson  v.  Dunbar,  decided  that  effect  could  not 

be  given  to  the  intention  of  the  testator,  except  by  construing 

"  survivors  and  survivor,"  to  mean  "  others  and  other." 

(1)  3  Br.  G.  C.  465.  that  a  surviving  child,  though  only 

(2)  2  B.  B.  634  (5  T.  B.  427).  tenant  for  life  of  his  original  share, 

(3)  2  Yes.  Jr.  534,  where  upon  the  took  an  accruing  share  absolutely. — 
special  context  of  the  will  it  was  held  0.  A.  S. 
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CHALIE  V.  GWYNNE. 

(6  L.  J.  (N.  8.)  Ch.  274.) 

A  tenant  for  life  and  a  tenant  in  tail  joined  in  a  mortgage  to  A.,  and 
afterwards  in  a  sale  to  another  party.  The  tenant  for  life  died.  A.  filed 
a  bill  for  foreclosure :  Held,  that  the  representatives  of  the  tenant  for 
life  were  neoeesary  parties. 

This  was  a  bill  of  foreclosure,  and  it  appeared  that  the  tenant 
for  life,  in  conjunction  with  the  tenant  in  tail,  joined  in  a 
mortgage  to  the  plaintiff,  and  afterwards  they  sold  the  estate 
to  a  defendant,  Lewis  Lloyd.  The  tenant  for  life  subsequently 
died. 

On  the  cause  coming  on,  it  was  objected  that  there  was  no 
representative  of  the  tenant  for  life  before  the  Court. 

Mr.  Spence  and  Mr.  Richards,  for  the  plaintiff : 

The  bill  being  for  a  foreclosure,  it  will  be  useless  to  bring 
before  the  Court  parties  against  whom  no  relief  can  be  had. 
The  estate  of  the  tenant  for  life  having  ceased,  neither  he  nor 
his  representative  can  have  any  estate  to  foreclose. 

Mr.  Tinney  and  Mr.  Duckworth^  contra. 

LoBD  Lamgdalb  said  that  the  representative  of  the  tenant  for 
life  was  entitled  to  some  part  of  the  purchase-money ;  and  had, 
therefore,  a  lien  on  the  purchase-money,  and  consequently  on 
the  land;  and,  on  that  ground,  he  ordered  the  case  to  stand 
over  to  make  the  representatives  of  the  tenant  for  life  parties. 


1887. 
Jnly  16. 

Bollt  Ckmrt, 

Lord 
Lanodalb, 

M.R. 

[274] 


DAEIN  V.  NICHOLSON. 

(8L.  J.  (N.S.)01i.  329.) 

Personal  property  was  bequeathed  to  trustees  in  tnist  for  A.  for  life, 
and  if  she  should  have  children  that  surrived  her,  then  at  her  death  for 
her  children  equally ;  but,  if  she  should  have  '*  no  heirs,**  the  trust  fund 
was  then  bequeathed  to  B.,  who  was  A.'s  mother,  and  **her  heirs: " 
Held,  that  upon  the  death  of  A.,  without  haying  ever  had  any  issue,  the 
gift  oyer  took  effect,  and  that  B.  and  all  her  children  other  than  A., 
became  entitled  to  the  fund  as  joint  tenants. 

Fbancbs  Obb,  by  her  will,  dated  the  21st  of  December,  1800, 
gave  all  her  personal  estate  to  trustees,  upon  trust,  for  Mary 


1887. 
June  16. 

Shadwell, 
V.-O. 

[82»] 
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Dakin  Anderson,  for  her  life ;  and  the  testatrix  then  continued,  "  If 
NioHoi:.BON.  the  said  Mary  Anderson  should  marry  and  have  children  that 
survive  her,  I  will  that  my  aforesaid  property  devolve  at  her 
decease  to  her  child  or  children  equally ;  if  the  said  Mary 
Anderson  should  have  no  heirs,  I  then  give  and  bequeath  to  my 
sister  Sarah  Anderson,  and  her  heirs,  all  my  property  vested 
upon  trust  with  the  said  (trustees).*' 

The  testatrix  died  shortly  afterwards,  and  Mary  Anderson 
died  in  May,  1886,  without  ever  having  had  any  issue. 

The  suit  was  instituted  to  obtain  the  judgment  of  the  Court, 
as  to  the  interest  which  Sarah  Anderson  took  under  this  will. 

Mr.  Knight  and  Mr.  Rogers^  for  the  plaintiffs,  who  claimed 
under  a  will  of  Sarah  Anderson,  contended  that  the  words 
'*  should  have  no  heirs,"  must  be  taken  to  refer  to  the  failure  of 
such  persons  as  were  before  named,  as  the  parties  who  were  to 
take  the  fund,  namely,  the  children  of  Mary ;  and,  as  the  event 
thus  referred  to  had  happened,  therefore  Sarah  Anderson  became 
entitled  to  the  fund  absolutely :  Morse  v.  Lord  Ormonde  (i), 
Murray  v.  Addenbrook  (2). 

Mr.  Jacob,  for  the  family  of  one  of  the  daughters  of  Sarah 
Anderson,  who  claimed  in  opposition  to  her  will,  insisted  that 
the  word  "  heirs  '*  must  be  taken  to  have  the  same  signification 
in  the  limitation  to  Sarah  and  her  heirs,  as  the  same  words 
received  in  the  former  part  of  the  will ;  and  that,  therefore,  the 
children  of  Sarah  were  entitled  to  share  the  fund  with  her. 

Mr.  Simons  appeared  for  the  executor  of  Frances  Orr. 

The  Vicb-Chancbllob  decided  that  under  the  will  of  Frances 
Orr,  as  Mary  Anderson  had  died  without  children,  Sarah 
Anderson  and  all  her  children,  other  than  Mary,  were  entitled 
to  the  fund  in  equal  shares  as  joint  tenants ;  and  a  reference 
was  ordered  to  inquire  what  children  there  were  of  Sarah 
Anderson. 

(1)  25  B.  B.  85  (1  Buss.  382).  (2)  28  B.  B.  144  (4  Bubs.  467). 
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BOEEELL  V.  HAIGH.  iwe. 

Feb,  12. 
(7  L.  J.  (N.  S.)  Oh.  139—142 ;  S.  C.  2  Jur.  229.)  ^^.^^ 

A  will  oontamed  a  general  devise  of  all  the  testatrix's  messuages,  March  16, 19. 
hereditaments,  &c.,  at  Holton-le-Clay,  and  a  subsequent  devise  of  all 

her  copyhohis  at  X.,  Y.,  and  elsewhere.    The  testatrix  had  no  other  ^^^*  ^^' 

eopjholds  except  at  X. ,  Y. ,  and  at  Holton-le-Clay.    The  Masteb  of  thb  lj^^ qd^le 

KoLLs  was,  under  the  circumstanoee,  of  opinion,  that  the  oopyhold  at  m.R. 

Holton-le-Clay  passed  by  the  first  devise,  but  directed  a  case  to  be  sent  [  139  ] 
for  the  opinion  of  the  Court  of  Common  Pleas. 

Elizabeth  Bobrell,  the  testatrix,  by  her  will,  duly  executed, 
and  dated  the  6th  of  November,  1828,  after  bequeathing  certain 
soms  of  money  in  favoor  of  her  relatives,  proceeded  to  dispose 
other  real  estates;  and  first,  ''she  gave  and  devised  all  her 
messoages,  cottages,  buildings,  closes,  pieces  or  parcels  of  lands, 
hereditaments,  and  real  estate,  situate  at  Brigsley,  in  the  county 
of  Lincoln,  unto  Theophilus  Hameis  and  John  Loft,  their  heirs 
and  assigns,  to  the  use  of  William  Loft  and  Thonlas  Chatterton, 
for  the  term  of  500  years,"  upon  certain  trusts,  with  remainder 
to  the  use  of  her  great-nephew,  Bichard  Borrell,  and  his  assigns 
for  life,  without   impeachment  of  waste,   with  remainder    to 
trustees  to  preserve  contingent  remainders,  with  remainder  to 
the  use  of  the  first  and  other  sons  of  the  said  Bichard  Borrell, 
severally  and  successively  in  tail  male,  with  remainder  to  the 
ue  of  the  first  and  other  daughters  of  the  said  Bichard  Borrell, 
severally  and  successively  in  tail  male,  with  remainder  to  the 
OSes  thereinafter  declared  and  hereinafter  set  forth ;  and  after 
declaring  certain  trusts  of  the  said  term,  for  raising  portions 
for  the  younger  children  of  the  said  Bichard  Borrell,  the  said 
testatrix  gave  and  devised  unto  the  said  Theophilus  Harneis 
and  John  Loft,  their  heirs  and  assigns,  ''  all  her  messuages, 
cottages,  doses,  lands,  and  hereditaments,  situate  at  Holton-le- 
Claj,  in  the  said  county  of  Lincoln,  upon  trust  to  receive  the 
rents,  issues,  and  profits,  as  and  when  the  same  should  become 
due  and  payable,  for  and  during  the  term  of  the  natural  life  of 
her  nephew,  (the  plaintiff,)  John  Borrell,"  upon  trust  for  him  for 
hie;  and  from  and  after  the  decease  of  the  plaintiff,  John 
BorreQ,  the  said  testatrix  directed,  that  the  said  Theophilus 
Hameis  and  John  Loft,  their  heirs  and  assigns,  should  stand 
seised  and  possessed  of  the  said  estate  and  hereditaments  at 
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BoBBELL  Holton-le-Glay  aforesaid,  to  and  for  the  several  uses,  intents, 
Haioh.  ft^cl  purposes  thereinafter  expressed  and  declared  of  and  con- 
cerning the  same  ;  and  the  said  testatrix  gave  and  devised  unto 
the  said  Theophilus  Harneis  and  John  Loft,  their  heirs  and 
assigns,  all  that  her  messuage  or  dwelling-house,  called  Grainsby 
House  aforesaid,  with  the  coach-house,  stables,  and  buildings 
thereto,  and  also  all  her  freehold  manors,  messuages,  cottages, 
farms,  lands,  hereditaments  and  real  estate,  situate  in  the  said 
[  ♦140  ]  several  parishes  of  Grainsby  Waith,  Tetney  Irby,  and  *Grain- 
thorpe,  in  the  county  of  Lincoln,  and  all  her  other  freehold 
messuages,  lands,  hereditaments,  and  real  estate  whatsoever  and 
wheresoever,  not  thereinbefore  by  her  devised,  to  hold  the  same 
unto  the  said  Theophilus  Harneis  and  John  Loft,  their  heirs 
and  assigns,  to  the  use  of  trustees,  for  the  term  of  1,000  years, 
to  be  computed  from  the  day  of  her  decease,  without  impeach- 
ment of  waste,  upon  the  trusts  thereinafter  declared  of  and 
concerning  the  same ;  and  the  said  testatrix  thereby  declared 
and  directed,  that  the  said  Theophilus  Harneis  and  John  Loft, 
their  heirs  and  assigns,  should  stand  seised  of  all  her  said 
last-mentioned  freehold  estate  and  hereditaments,  from  and 
immediately  after  the  expiration  or  other  determination  of  the 
said  term  of  1,000  years,  and  subject  thereto ;  and  also  of  and  in 
her  said  messuages,  closes,  lands,  and  hereditaments,  situate  at 
Holton-le-Glay  aforesaid,  from  and  after  the  decease  of  her  said 
nephew,  the  plaintiff,  John  Borrell ;  and  also  of  and  in  the  said 
messuages,  cottages,  lands,  hereditaments,  and  real  estate, 
situate  at  Brigsley,  in  the  event  of  the  said  Richard  Borrell 
djdng  without  issue  of  his  body  lawfully  begotten,  but  subject 
nevertheless  and  without  prejudice  to  the  several  uses  and 
estates  thereinbefore  devised  and  limited,  and  to  the  powers 
relating  or  collateral  to  such  uses  or  estates,  of  and  concerning 
the  said  estate  at  Brigsley,  if  any  of  such  uses,  estates,  or 
powers,  should  be  then  subsisting  or  capable  of  taking  effect, 
to  the  use  of  her  great-niece,  Elizabeth  Charlotte  Borrell, 
daughter  of  her  late  nephew  Benjamin  Borrell,  and  her  assigns, 
during  the  term  of  her  natural  life,  without  impeachment  of  or 
for  any  manner  of  waste,  with  remainder  to  trustees  to  preserve 
contingent  remainders,  with  remainder  to  her  first  and  other 
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sons  in  tail  male,  with  divers  remainders  over;  and  the  said  Bobbell 
testatrix  thereby  gave  and  devised  all  her  copyhold  or  customary  haigh. 
messuages,  lands,  tenements,  and  hereditaments,  situate  at 
Tetney  aforesaid,  and  at  North  Thoresby,  in  the  county  of 
Lincoln,  and  elsewhere,  to  and  for  such  and  the  same  uses, 
intents,  and  purposes,  and  under  and  subject  to  the  same 
charges,  limitations,  powers,  clauses,  and  conditions,  as  were 
by  her  will  limited,  expressed,  declared,  and  contained,  of  and 
concerning  the  freehold  estates  at  Grainsby  Waith,  Tetney  Irby, 
and  Grainthorpe  aforesaid,  save  and  except  the  several  limita- 
tions thereinbefore  contained,  to  the  use  of  the  said  Theophilus 
Hameis  and  John  Loft,  and  their  heirs,  during  the  lives  of  the 
respective  tenants  for  life,  upon  trust  to  support  contingent 
remainders,  and,  save  and  except  the  limitation  to  the  said 
William  Loft  and  Thomas  Chatterton,  for  the  term  of  1,000 
years ;  but,  nevertheless,  so  that  the  several  charges  should  not 
be  increased  or  multiplied. 

The  testatrix  afterwards  authorized  Harneis  and  Loft  to  allow 
and  expend  out  of  the  rents  of  the  said  estates  at  Grainsby 
Waith,  Tetney  Irby,  Grainthorpe,  and  North  Thoresby,  a 
reasonable  sum  for  maintenance  and  allowance  to  the  said 
Elizabeth  Charlotte  Borrell ;  and  she  thereby  declared  that  the 
said  Theophilus  Harneis  and  John  Loft,  and  the  survivor  of 
them,  should,  until  the  said  Elizabeth  Charlotte  Borrell  attained 
the  age  of  twenty-five  years,  or  be  married  with  their  consent, 
have,  receive,  and  take  the  rents,  issues,  and  profits  of  her  said 
estates  at  Grainsby  Waith,  Tetney  Irby,  Grainthorpe,  and  North 
Thoresby,  and  should  stand  possessed  thereof,  upon  trust,  after 
paying  and  discharging  all  the  expenses  attending  the  main- 
tenance and  allowance  to  the  said  Elizabeth  Charlotte  Borrell, 
to  pay  and  discharge,  as  and  when  they  should  severally 
become  due  and  payable,  the  said  legacies  thereinbefore  by  her 
bequeathed,  amounting  to  17,000Z.,  charged  on  the  said  estates, 
out  of  which  the  said  rents  and  profits  arose ;  and  to  accumulate 
the  residue  until  the  said  Elizabeth  Charlotte  Borrell  should 
attain  the  age  of  twenty-five  years,  or  until  she  should  marry. 
And  she  directed  her  said  trustees  to  pay,  assign,  and  transfer 
the  said  interest,  dividends,  annual  produce,  stocks,  funds  and 
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securitieB,  and  the  resulting  income  and  prodace  thereof  respec- 
tively, and  the  accumulations  thereof  respectively,  unto  the  said 
Elizabeth  Charlotte  Borrell,  on  the  day  of  her  attaining  her  said 
age  of  twenty-five  years,  or  on  the  day  of  her  marriage,  which 
should  first  happen,  provided  that  such  marriage  should  be  with 
the  consent  of  the  said  Theophilus  Harneis  and  John  Loft. 

The  plaintiff  was  the  heir-at-law  and  ^customary  heir  of  the 
testatrix.  At  her  death,  in  1826,  and  at  the  time  of  making  her 
will,  the  testatrix  had  both  freeholds  and  copyholds  in  Holton- 
le-Clay,  which  were  intermixed  and  blended  together.  The 
plaintiff  claimed  a  life  interest  in  the  copyhold  in  Holton-le-Clay» 
under  the  first  devise. 

At  the  first  hearing  of  the  cause,  on  the  12th  of  February, 
1836,  it  was  alleged,  on  behalf  of  the  plaintiff,  that  the  testatrix 
had  other  copyholds  besides  those  in  Holton4e-Clay,  Tetney 
Irby,  and  North  Thoresby ;  and  an  inquiry  as  to  that  point, 
before  the  Master,  was  in  consequence  directed  ;  but  the  Master, 
by  his  report,  found  that  the  testatrix  had  no  copyholds  except 
in  those  places ;  and  that  she  had  about  forty -one  acres  in 
Tetney  Irby,  one  acre  in  North  Thoresby,  and  eighty-eight 
in  Holton-le-Clay. 

Mr.  Pemherton  and  Mr.  K.  Parker,  for  the  plaintiffs. 

Mr.   Barber,    Mr.    Hodgson,    and    Mr.    Stinton,    for   the 
defendants. 

[Doe  V.  Stenlakeii),  Sherratt  v.  Bentley,{2),  and  other  cases 
were  cited,  but  the  judgment  turned  entirely  upon  the  construction 
of  the  will  and  did  not  refer  to  the  cases  cited.] 

The  Master  of  the  Bolls  stated  the  terms  of  the  will,  concluding 
with  the  devise  of  the  copyholds,  and  said : 

Now  this  being  a  devise  of  all  her  copyhold  and  customary 
messuages,  lands,  tenements,  and  hereditaments  ''situate  at 
Tetney  aforesaid,  and  at  North  Thoresby,  in  the  county  of 
Lincoln,  and  elsewhere,**  it  is  said  to  be  precisely  the  same  as 
if  it  had  been  "  all  my  copyhold  or  customary  messuages,  land, 
tenements,  and  hereditaments  situate  at  Tetney  aforesaid,  and 

(I)  U  R.  R.  479  (12  East,  515).  (2)  39  R,  R.  168  {2  My.  &  K.  149). 


voL.XLn.]    1838.     CH.     7  L.  J.  (N.  S.)  CH.  141—142.  168 

at  North  Thoresby,  in  the  county  of  Lincoln  and  Holton-le-  bobrell 
Clay.''  And  that  if  the  words  "Holton-le-Clay "  had  been  hai'gh. 
inserted  instead  of  the  word  *' elsewhere," — it  being  ascertained 
in  point  of  fact,  that  she  had  none  elsewhere,  than  at  Tetney 
and  North  Thoresby,  except  only  at  Holton-le-Clay — this  would 
clearly  have  been  a  devise  which  would  have  carried  the  copy- 
holds at  Holton-le-Clay ,  whatever  might  have  been  the  inference 
to  be  deduced  from  the  general  words,  which  were  used  in  the 
first  devise;  and  if  that  be  so,  then  Mrs.  Haigh  would  be  entitled 
under  the  devise  which  is  contained  in  this  will. 

Now,  undoubtedly,  the  word  "elsewhere*'  has  a  very  great 
and  powerful  eSect  in  wills  of  this  sort.  The  expression  of  **a 
drag-net "  has  been  applied  to  it ;  and  the  expression  is  such, 
that  it  would  take  in  all  copyholds,  whether  they  were,  or  were 
not,  in  the  contemplation  of  the  testator  at  the  time,  or  whether 
the  testator  knew  he  had  copyholds  at  any  other  place.  I  think 
the  cases  are  strong  to  make  out,  that  if  there  be  nothing  else 
in  the  will,  the  word  "  elsewhere  "  would  carry  all  estates  which 
belonged  to  the  testator  elsewhere,  though  they  were  not  in  the 
contemplation  of  the  testator  at  the  time,  and  probably  never 
were  the  subject  of  the  intention  at  all.  But  the  word  is  used 
as  a  drag-net  to  take  in  all  not  disposed  of  in  any  other  manner. 
That  being  so,  then  comes  this  question,  whether  that  vague 
and  general  expression  having,  as  it  is  said,  the  e£fect  of  a  drag- 
net, to  bring  in  everything  which  was  not  specifically  in  the 
contemplation  of  the  testator  at  the  time,  and  not  specifically 
the  subject  of  intention, — whether  a  vague  and  general  expression 
having  that  effect,  is  also  to  have  the  effect  of  defeating  an 
intention  which  is  to  be  collected  from  other  words  contained  in 
the  same  will.  Now,  I  consider  it  to  be  a  rule  clearly  established, 
that  if  there  be  two  inconsistent  devises  in  a  will,  that  that 
which  is  contained  in  the  will  last,  is  that  which  will  prevail, 
provided  there  be  nothing  else  to  vary  that  effect.  But  is  it 
30  certain  that  a  mere  general  word  of  this  sort  is  to  defeat  that 
which  is  the  subject  of  more  clear  and  definite  intention  in  a 
Iwmer  part  of  the  will  ?  I  really  think  that  this  case  comes  to 
reaolve  itself  into  that  single  question ;  and  my  *opinion  is  [  •142  ] 
certainly,  that  which  was  my  .impression  when  I  first  heard  this 
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cauBe,  that  the  general  word  "  elsewhere "  is  not  sufficient  to 
defeat  the  effect  of  those  words  which  are  contained  in  the  prior 
devise.  I  think  that  the  previous  devise,  as  it  stands,  is  sufficient 
to  carry  the  copyholds  which  were  in  Holton-le-Clay,  and  that 
this  general  vague  expression,  however  potent  it  would  be  to 
carry  things  which  were  not  in  the  contemplation  of  the  testator, 
^nd  not  the  subject  of  specific  contemplation  at  the  time  when 
the  will  was  made,  is  not,  as  it  appears  to  me,  powerful  enough 
to  defeat  the  effect  of  that  intention  which  does  appear  by  the 
words  which  are  used  in  the  former  part  of  the  will.  And  when 
I  look  to  the  other  parts  of  this  will,  I  confess  I  think  there  are 
found  in  it,  expressions  which  seem  to  confirm  that  conclusion : 
for  what  occurs  in  the  subsequent  part,  where  provision  is  made 
for  the  maintenance  and  education  of  this  devisee,  by  means  of 
those  estates  of  which  she  was  to  have  the  use  immediately 
after  the  testatrix's  death  ?  There  I  find  certainly  Holton-le-Glay 
is  not  referred  to,  which,  I  think,  it  would  have  been,  if  the 
copyholds  in  Holton-le-Glay  had  been  intended  not  to  pass  by 
the  first  devise  to  the  use  of  John  Borrell  for  life. 

My  opinion,  therefore,  is  according  to  the  impression  I  first 
had ;  but  I  cannot  say  that  this  matter  is  so  exceedingly  clear 
as  to  make  it  unfit,  if  the  parties  desire  it,  to  have  a  case  at  law. 
I  understand  from  counsel,  that  the  parties  are  desirous  to  have 
a  case,  and  if  so,  it  is  my  duty  to  allow  them  to  have  one ;  it  is 
easy  to  modify  the  words  of  this  will  so  as  to  put  it  in  a  legal 
form.  I  think  the  question  would  be,  whether  Mrs.  Haigh  took 
an  immediate  interest  in  those  copyholds  at  Holton-le-Glay. 


1838. 
Feb,  28. 

HoIU  Court, 

Lord 
Langdale, 

M.a 

[179] 


TAYLOR  V.  DAVIS. 

(7  L.  J.  (N.  S.)  Ch.  179—180.) 

On  an  interlocutory  application,  an  injunction  was  granted,  which 
determined  the  principal  subject  of  dispute  between  the  parties.  The 
Court  held,  that  the  plaintiff  was  not  justified  in  afterwards  proceeding  in 
the  cause  for  the  costs  only,  and  gave  him  no  costs  subsequent  to  that  time. 

An  injunction,  restraining  one  partner  from  the  exclusive  use  of  the 
partnership  books,  continued  at  the  hearing,  although  the  partnership 
had  then  become  dissolved  by  effluxion  of  time. 

This  case  will  be  found  reported  in  41  B.  B.  195  (4  L.  J« 
(N.  S.)  Gh.  18),  on  an  application  for  an  injunction  to  reatraia 
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the  defendant  from  keeping  a  partnership   book,   called    the       TxYr.oB 
Alphabet,  from  the  counting-house  of  the  firm.     In  consequence       davis. 
of  that  injunction,  the  book  was  returned,  and  the  partnership 
expired  on  the  25th  of  December,  1834. 

The  chief  object  of  the  plaintiff's  bill  being  thus  attained,  his 
solicitor  proposed  to  the  defendant  to  dismiss  the  bill  with 
eosts,  but  the  defendant  rejected  the  offer ;  consenting,  however, 
that  the  bill  should  be  dismissed,  and  that  each  party  should 
paj  his  own  costs.  The  plaintiff  declined  acceding  to  these 
tenns,  compelled  an  answer  from  the  defendant,  went  into 
6?idence,  and  now  brought  the  cause  to  a  hearing. 

3/r.  Pemberton  and  Mr.  Wilcox,  for  the  plaintiff,  asked  that 
the  injunction  might  be  continued,  and  that  the  defendant  might 
pay  the  costs  of  the  suit. 

Mr.  G.  Richards,  contra,  contended  that  the  plaintiff  having, 
by  the  injunction,  obtained  the  whole  relief  sought  by  the  bill, 
was  not  justified  in  bringing  the  cause  to  a  hearing,  especially 
as  DO  costs  had  been  given  on  the  application  for  an  injunction  ; 
—that  as  the  partnership  had  ceased,  no  relief  could  now  be 
gi^en  in  the  suit. 

Mr.  PemhertoH,  in  reply,  said  that  no  costs  had  been  given 
OD  the  application  for  an  injunction,  not  for  want  of  merits,  but 
because  no  application  had  been  made  for  them,  as  they  usually 
followed  the  result  of  the  cause. 

The  \Lastbr  of  the  Rolls  : 

This  suit  appears  to  me  to  have  been  properly  instituted ;  the 
defendant  having  acted  in  a  way  which  cannot  be  justified ;  and 
the  plaintiff  was  right  in  filing  his  bill  for  the  relief  which  he 
^ed.  An  injunction  was  granted,  and,  it  appears,  that  the 
parties  afterwards  came  to  an  agreement  as  to  the  custody  of 
the  book  called  the  Alphabet :  there  was  no  longer  any  dispute, 
except  as  to  the  costs.  I  think  the  plaintiff  was  right,  and  the 
defendant  wrong  up  to  that  time — namely,  to  January,  1835. 
At  that  time  the  only  question  was  as  to  the  costs  of  the  suit : 
the  defendant  was  willing  that  the  bill  should  be  dismissed,  if 
the  plaintiff  paid  his  own  costs:    the  plaintiff  demanded  his 
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costs ;  and  in  that  state  of  things,  and  to  that  time,  the  plaintiff 
was  right :  and,  if  matters  had  then  come  before  the  Court,  the 
plaintiff  would  have  been  declared  entitled  to  costs ;  but  sub- 
sequently to  that  time,  both  parties  were  in  the  wrong.  I  think 
the  defendant  must  pay  the  whole  costs  up  to  that  time.  The 
plaintiff  might  have  applied  to  the  Court  to  stay  proceedings,  for 
when  parties  come  to  an  agreement  as  to  the  real  matters  in 
dispute,  I  cannot  think  it  right  to  proceed  in  the  cause,  and  to 
go  into  evidence,  and  come  to  a  hearing,  merely  for  the  previous 
costs,  which  may  be  small.  The  plaintiff  is  entitled  to  costs  to 
January,  1835,  and,  subsequently  *to  that  time  no  costs  ought  to 
be  given  to  either  side.  On  the  question,  whether  any  order  is 
to  be  made,  I  think  that  the  order  is  not  immaterial :  the  part- 
nership, it  is  true,  has  expired,  but  there  has  been  no  partition 
of  the  partnership  property,  and  I  therefore  think  that  the  order 
for  the  injunction  must  be  continued. 


1838. 

March  9,  IH, 

16. 

Ilolh  CvurL 

Lord 
Lanqdale, 

M.R. 

[180  J 


8HALCR0SS  v.  DIXON. 

(7  L.  J.  (N.  S.)  Ch.  180—183.) 

A  testator  havinp:  charged  his  real  estate  with  the  payment  of  his 
debts,  devised  it,  subject  to  his  debts,  to  A.,  his  executor  and  ti-usteo, 
beneficially,  A.  being  also  iwssessed  in  his  own  right  of  another  estate, 
which  was  then  subject  to  a  mortgage  for  1,000/.,  executed  a  mortgage 
of  both  estates  for  3,000/.  The  mortgage  recited  the  will  of  the  testator, 
and  expressed  that  part  of  the  mortgage  money  was  to  be  applied  in 
redemption  of  the  mortgage  of  the  trustee*s  private  estate,  and  A.  cove- 
nanted to  pay  the  3,000/. :  Held,  that  the  circumstances  were  not  such 
as  to  render  it  incumbent  on  the  mortgagee  to  see  to  the  application 
of  the  part  of  the  money  which  was  not  applied  in  liquidation  of  the 
mortgage  on  A.*s  estate. 

An  executor  mortgaged  his  testator's  estate  conjointly  with  his  own 
for  3,000/.,  of  which  1,000/.  was  declared  invalid  as  against  the  testator's 
estate.  A  creditors'  suit  was  afterwards  instituted,  and  the  executor 
subsequently  made  a  further  charge  on  the  same  estates  for  2,500/., 
which  was  declared  invalid,  as  regai-ded  the  testator's  estate  :  Held,  that 
the  creditors  had  no  equity  to  compel  the  mortgagee  to  obtain  payment 
of  his  first  mortgage  wholly  out  of  the  executor's  private  estate,  so  as  to 
exonerate  the  testator's  estate  for  their  benefit. 

Lh  pendens  is  not  notice  of  every  equity  which  arises  in  the  course 
of  a  suit. 

Robert  Hibbertson,  by  his  will,  dated  in  1824,  directed  his 

debts  to  be  paid  out  of  his  personal  estate,  and  in  case  of  its 
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being  insufficient,  he  charged  his  real  estates  with  the  payment     Shalgross 
of  the  deficiency,   and  he  devised  his   real  estates  to  James       dixon. 
Hibbertson  and  John  Hibbertson  upon  certain  trusts,  but,  as 
regarded  his  Church  Street  property,  in  trust,  subject  to  certain 
legacies  for  James  Hibbertson  in  fee. 

The  testator  died  in  1824,  and  his  will  was  proved  by  James 
Hibbertson,  the  testator's  heir-at-law.  John  Hibbertson,  the 
co-trastee,  died  in  1825,  leaving  James  Hibbertson  him  surviving. 

The  testator's  estate  consisted  partly  of  the  Church  Street 
property,  which  he  devised  to  James  Hibbertson,  as  before 
stated ;  and  it  appeared  that  James  Hibbertson  had  a  property 
of  his  own,  called  the  Maglow  estate,  which  was  subject  to  a 
mortgage  for  1,000Z.  It  was  proved,  "that  in  1828,  James 
Hibbertson 's  solicitor,  Mr.  Webster,  attempted  to  borrow  3,000i. 
for  James  Hibbertson,  as  executor  under  the  will  of  his  uncle, 
Bobert  Hibbertson,  for  the  purpose  (as  was  stated)  of  enabling 
him  to  pay  the  debts  and  legacies  under  the  said  will,  and  he, 
James  Hibbertson,  told  his  solicitor  that  he  wanted  the  money 
for  that  purpose."  The  defendants,  Dixon  and  Carlton,  who 
lere  mere  trustees,  agreed  to  lend  that  sum,  by  way  of  mortgage, 
on  the  Church  Street  and  Maglow  estates ;  and  accordingly,  by 
indentures  of  lease  and  release  of  the  1st  of  May,  1828,  made 
between  Roberts,  the  mortgagor  of  the  Maglow  estate,  of  the  first 
part,  James  Hibbertson  of  the  second  part,  and  the  defendants, 
Kxonand  Carlton,  of  the  third  part,  after  reciting  the  conveyance 
of  the  Church  Street  estate  to  the  testator,  and  the  will  of  the 
testator,  and  the  charge  for  the  payment  of  his  debts,  and  the 
mortgage  of  the  Maglow  estate  by  James  Hibbertson  for  the  sum 
of  IfiOOl.,  which  was  still  owing ;  and  further  reciting,  that 
James  Hibbertson  was  desirous  of  paying  off  the  1,000?.,  and 
that  Dixon  and  Carlton  had,  upon  the  application  and  request 
of  James  Hibbertson,  agreed  to  pay  the  sum  of  1,000Z.  to  Eoberts, 
the  mortgagee,  in  discharge  of  the  mortgage,  and  to  advance  and 
knd  to  James  Hibbertson  the  further  sum  of  2,000Z.,  making 
together  8,000Z. ;  in  consideration  of  1,000Z.  paid  by  Dixon  and 
Carlton  to  Roberts,  and  2,000i.  *paid  to  James  Hibbertson,  they  [  *i8i  ] 
cwiveyed  the  Church  Street  estate  and  the  Maglow  estate  to 
Kion  and   Carlton,  on  trust,  for  securing  the  3,000/.    James 


168  1888.    CH.    7  L.  J.  (N.  S.)  CH.  181.  [b.r. 

SHAL0R088  HibbertsoD  covenanted  to  pay  this  sum,  and  that  his  wife  would 
Dixon.  levy  a  fine  to  bar  her  dower,  and  he  executed  to  the  mortgagees 
a  bond,  as  a  collateral  security  for  the  money  advanced. 

The  testator's  debts  remaining  unpaid,  the  plaintiffs,  who  were 

creditors,  filed  their  bill  in  March,  1829,  for  the  administration 

of  the  estate,  and  to  obtain  payment ;  and  in  May,  1829,  James 

-^     Hibbertson  executed  a  further  charge  to  the  defendants,  Dixon 

and  Carlton,  for  2,500i. 

After  the  decree  in  the  creditors'  suit,  and  after  proceedings  in 
the  Master's  office,  these  mortgages  were  discovered  by  the 
plaintiffs  in  1834 ;  and  they  filed  this  supplemental  bill  to  set 
aside  the  mortgages  as  fraudulent,  on  the  ground  that  the  mort- 
gage money  had  not  been  applied  in  payment  of  the  debts  of  the 
testator,  but  had  been  applied  by  James  Hibbertson  to  his  own 
use ;  and  that  the  defendants  had  taken  their  mortgage  under 
such  circumstances,  and  with  such  notice  of  the  trusts  of  the  will 
of  the  testator,  as  to  impose  on  them  the  necessity  of  seeing  to 
the  proper  application  of  the  money  advanced  to  the  trustee  on 
the  security  of  the  testator's  estate. 

The  objection,  as  to  the  second  mortgage  for  2,500Z.,  was,  that 
it  was  taken  pendente  lite. 

Mr.  Kindersley  and  Mr.  Lovat,  for  the  plaintiffs. 

Mr.  Pemherton  and  Mr.  Duckworth,  for  the  defendants  Dixon 
and  Carlton. 

Mr.  Spetice  and  Mr.  Piggott,  for  the  cestuis  que  trust. 

[Hardu'ick  v.  Mynd  (l),  Watkins  v.  Cheek  (2),  Shaw  v.  Banker  (s), 
Braithwaite  v.  Britain  (4),  M^Leod  v.  Drummond  (5),  Johnson  y. 
Kennett  (6),  and  other  cases  were  cited.] 

The  Master  of  the  Rolls  (after  stating  the  objects  of  the  bill) : 

It  seems  that  the  testator  died  in  1824,  having  made  his  will, 
whereby  he  charged  his  real  estate  with  the  payment  of  his  debts 
in  aid  of  his  personal  estate.     The  real  estate  was  charged  with 

(1)  3  E.  E.  562  (1  Anst.  109).        (4)  44  B.  E.  56  (1  Keen,  206). 

(2)  25  E.  E.  181  (2  Sim.  &  St.  199).    (6)  11  E.  E.  41  (17  Ves.  158). 

(3)  44  E.  E.  115  (1  Keen,  559).       (6)  41  E.  B.  145  (3  My.  &  K.  624). 
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what  was  necessary  to  supply  the  deficiency  of  his  personal  estate.  Shalcboss 
James  Hibbertson  became  the  sole  executor,  and  the  sole  trustee  dixon. 
of  the  estates  charged,  and  he  was  beneficially  entitled  to  the 
estate  in  question,  but  subject  to  these  charges.  The  personal 
estate  was  considerably  insufficient  for  the  payment  of  the  testa- 
tor's debts ;  it  was  therefore  necessary  to  obtain  the  means  of 
payment  out  of  his  real  estate.  Now  the  principal  transaction, 
which  is  here  in  question,  took  place  in  1828.  A  portion  of  the 
testator's  estate  was  situate  in  Church  Street ;  this  was  a  portion 
of  the  estate  charged  in  the  manner  mentioned.  It  appears  that 
James  Hibbertson,  the  trustee  and  executor,  was  entitled  to  the 
Maglow  estate,  which  was  his  own,  and  was  free  from  any  trust ; 
bat  it  had  been  charged  with  a  mortgage  for  1,000{.,  which  at 
this  time  was  due  on  it.  Messrs.  Dixon  and  Carlton  were  applied 
to,  to  advance  money  to  James  Hibbertson  ;  and  the  agent,  who 
applied  to  the  agent  of  Messrs.  Dixon  and  Carlton,  stated,  that 
the  8,000^  was  wanted  for  the  payment  of  the  debts  of  the 
testator;  they  stated  they  wanted  to  pay  off  the  mortgage  on  the 
Maglow  estate,  and  the  rest  for  the  payment  of  the  debts  of 
the  testator. 

The  defendants,  Dixon  and  Carlton,  with  a  view  to  see  whether 
the  security  was  sufficient,  caused  the  Maglow  estate  to  be  valued 
at  4,276Z.,  and  James  Hibbertson  agreed  to  include  both  the 
Maglow  estate  and  the  Church  Street  property.  I  think  it  must 
be  admitted  that  the  transaction  was  not  conducted  with  all  the 
prudence  required ;  the  two  estates  were  joined  together,  and  the 
security  was  not  in  the  form  of  a  mortgage,  and  did  not  make  a 
distinction  between  the  sums  received,  but  was  in  the  form  of  a 
deed  of  trust  with  power  of  sale  in  default  of  payment.  The 
creditors  of  the  testator,  their  debts  not  being  satisfied,  filed  the 
original  bill  in  March,  1829,  and,  in  the  following  month,  an 
additional  charge  was  made  on  the  Maglow  estate  and  Church 
Street  property  ♦for  2,500Z.,  which  is  one  of  the  transactions  [  •182  j 
impeached  by  this  bill. 

On  the  28rd  of  July,  1830,  a  decree  was  made  in  the  creditors' 
suit,  and  on  the  26th  of  March,  1832,  the  Master  made  his  report, 
by  which  he  found,  that  James  Hibbertson  had  received  1,551{. 
on  account  of  the  personal  estate,  and  that  he  had  made  payments 
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Shalcboss    to  the  amount  of  about  4,114{.,  leaving  a  balance  of  2,562/.  due 

In  July,  1832,  the  decree  on  further  directions  was  pronounced, 
which  directed  a  sale  of  the  property,  and  which  was  afterwards 
put  up  for  sale.  It  appears  that  James  Hibbertson,  instead  of 
stating  by  his  answer  what  he  had  done  as  to  the  Church  Street 
estate,  and  receiving  the  directions  of  the  Court,  suppressed  the 
fact  in  his  answer ;  but  it  being  discovered  in  the  Master's  office, 
that  this  transaction  had  taken  place,  the  present  bill  was  filed  to 
have  it  declared  that  these  charges  were  fraudulent  and  void. 
Now,  the  general  rule  is  subject  to  no  doubt,  that  where  there  is 
a  general  charge  for  the  payment  of  debts,  the  purchaser, 
generally  speaking,  is  not  bound  to  see  to  the  application  of  the 
purchase-money  ;  he  is  in  no  way  bound  to  see  to  the  application 
of  the  money,  or  what  use  the  trustee  may  make  of  it :  it  is 
sufficient  to  place  it  in  the  hands  of  the  trustee,  free  from  appro- 
priation, and  subject  to  a  proper  application  by  the  trustee ;  but 
if,  in  the  course  of  the  transaction,  it  appears,  that  the  money  is 
placed  in  the  hands  of  a  trustee,  subject  to  an  improper  applica- 
tion, as  for  the  private  debt  of  the  trustee,  the  purchaser  is  then 
bound  to  see  the  money  properly  applied,  because  he  is  aiding 
and  assisting  the  trustee  in  committing  a  breach  of  trust.  This 
being  the  rule,  the  question  in  all  cases  is,  is  the  transaction  of 
such  a  nature  as  to  impose  upon  the  purchaser  the  necessity  of 
seeing  to  the  application  of  the  purchase-money  ?  It  is,  therefore, 
necessary  to  see  to  this  transaction  again. 

It  appears,  that  so  far  from  the  defendants  knowing  that  there 
was  a  breach  of  trust  contemplated,  they  were  informed  that  all 
the  money,  except  what  was  to  be  applied  in  discharge  of  the 
mortgage  on  the  Maglow  estate,  was  to  be  applied  in  payment  of 
the  debts  of  the  testator.  1,000Z.  was  clearly  applicable  to  the 
mortgage,  and  a  portion  was  to  be  applied  in  satisfaction  of 
interest  on  the  sum  of  1,0002. ;  therefore,  I  do  not  think  I  can 
consider  it  clear  that  the  2,O0OZ.in  the  whole  was  to  be  advanced 
for  the  payment  of  debts  :  the  security  ofifered  for  that  which  was 
to  be  applied  in  payment  of  debts,  that  is  to  say,  the  real  security, 
was  the  Church  Street  property,  and  the  equity  of  redemption  of 
the  Maglow  estate :  in  other  words,  the  equity  of  redemption  of 
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the  Maglow  estate  was  made  applicable  to  the  payment  of  the 
debts  of  the  testator.  Though  these  things  were  imprudently 
mixed,  I  do  not  think  they  amount  to  a  knowledge  of  a  breach  of 
trust  about  to  be  committed  by  James  Hibbertson,  who  was  owner 
of  the  Maglow  estate,  subject  to  the  mortgage,  and  to  the  Church 
Street  property,  subject  to  the  charge  for  payment  of  debts — 
considering  that  he  was  the  person  charged,  and  that  it  did  not 
appear  that  a  breach  of  trust  was  in  contemplation,  or  of  which 
the  defendants  had  notice,  I  think  that  the  defendants  were  not 
bound  to  see  to  the  application  of  so  much  of  the  8,0002.  as  was 
not  applied  in  satisfaction  of  the  mortgage. 

His  Lordship  also  held  the  second  charge  of  2,5002.  invalid, 
being  made  pendente  lite. 

This  ease  again  came  before  the  Court  on  a  point  reserved. 
The  first  mortgage  for  8,0002.,  which  was  charged  on  the  Maglow 
and  Church  Street  estates,  was  declared  valid  to  the  extent  of 
2,000/.  (i),  as  against  the  Church  Street  or  testator's  estate  ;  and 
the  second  moirtgage,  which  being  taken  pendente  lite,  was 
declared  invalid  as  against  the  testator's  estate,  comprised  not 
only  the  Church  Street  and  Maglow  estates,  but  also  a  third 
estate  belonging  to  James  Hibbertson,  called  the  Scrimes  estate. 
These  several  estates  were  sold  in  round  numbers  for  the  sums 
following : — 

The  Maglow  estate 2,500/. 

The  Church  Street  property    ,         .         .     1,670/. 
The  Scrimes  estate 2,200/. 

The  plaintiffs  now  contended,  that  the  second  mortgage  being 
taken  pendente  lite,  ought  not  to  be  allowed  to  interfere  with 
their  equities,  in  regard  to  the  first  mortgage ;  and  as  respected 
this  mortgage,  the  defendants  having  a  charge  on  the  two 
estates,  while  the  plaintiffs  had  a  charge  on  one  only,  the  first 
mortgage  ought  to  be  paid  out  of  the  Maglow  estate  to  the  full 
extent  of  its  value,  so  as  to  exonerate  the  Church  Street  property, 
for  the  benefit  of  the  plaintiffs ;  the  result  would  be,  that  2,500/., 


8HALOR08S 
V, 

Dixon. 


(1)  This  was  not  strictly  the 
amount,  but  only  to  the  extent  to 
which  that  sum  came  unfettered  to 


the  hands  of  the  executor.  The  sums 
stated  are  not  strictly  accurate,  but 
were  assumed  during  the  argument. 


March  15. 
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SHAL0RO88  the  produce  of  the  Maglow  estate,  and  5001.,  part  of  the  produce 
Dixon.  ot  the  Church  Street  estate,  would  be  applied  in  discharge  of  the 
said  mortgage  of  8,0002.,  leaving  a  surplus  of  I.IOOZ.  out  of  the 
Church  Street  estate  for  the  benefit  of  the  plaintiffs;  by  this 
mode  2,200L  only,  being  the  produce  of  the  Scrimes  estate, 
would  then  remain  for  the  pajrment  of  the  second  mortgage  of 
2,500{.,  which  was  not  a  valid  charge  on  the  Church  Street 
property. 

For  the  defendants,  it  was  contended  that  upon  the  frame  of 
this  record,  no  adjudication  could  now  be  made  on  this  point ; 
and  further,  it  was  insisted  that  the  doctrine  of  lis  pendens  could 
only  apply  to  the  matters  actually  put  in  issue  by  the  bill ;  that, 
as  the  defendants  had  the  legal  estate,  and  the  plaintiff  a  mere 
equity,  (if  any),  the  plaintiffs  had  no  right  to  an  exoneration  of 
the  Church  Street  estate  at  the  expense  of  the  defendants,  and 
that  the  whole  or  a  sufficient  part  of  the  produce  of  the  Church 
Street  estate  should  be  first  applied  in  payment  of  the  first 
mortgage,  whereby  such  a  portion  of  the  produce  of  the  Maglow 
estate  would  remain,  as,  together  with  the  pitrchase-money  of 
the  Scrimes  estate,  would  fully  liquidate  the  defendant's  second 
mortgage  of  2,500/. 

The  point  was  argued  by  the  same  counsel. 

Thb  Master  of  the  Bolls: 

The  question  is,  as  to  the  right  of  the  creditors  to  be 
exonerated  out  of  the  Maglow  estate.  I  never  heard  the  doctrine 
of  lis  pendens  carried  to  the  extent  contended  for  by  the 
plaintiffs, — that  it  is  to  be  notice,  not  only  of  what  is  charged  in 
the  bill,  but  is  to  be  considered  notice  of  any  equity,  which  by 
possibility  can  arise  out  of  the  matters  in  question  in  the  suit, 
even  if  inconsistent  with  the  relief  prayed.  Besides,  the  relief 
here  prayed  is,  that  the  deeds  may  be  declared  fraudulent  and 
void ;  there  is  no  alternative  prayer.  After  the  first  mortgage, 
Dixon  and  Carlton,  without  notice,  advanced  other  sums  to 
Hibbertson,  on  the  security  of  the  Maglow,  Scrimes,  and  Church 
Street  estates ;  as  to  the  latter  property,  I  considered  the  charge 
invalid,  there  being  a  Us  pendens;  but  I  cannot  say  that  lis 
pendens  is  notice  of  any  equity  which  can  arise  in  the  course  of 
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a  cause,  and  I  think  there  is  no  such  equity  as  contended  for  by 
the  plaintiffs ;  the  effect  would  be  this,  that  there  having  been 
certain  sums  of  about  2,0002.  advanced  for  the  payment  of  the 
testator's  debts,  and  this  sum  not  being  duly  applied,  as  it  is 
conjectured, — for  it  has  not  been  proved, — the  creditors  have,  as 
against  an  incumbrancer  of  the  private  estates  of  the  person  who 
made  the  mortgage,  an  equity  to  be  exonerated  out  of  those 
estates.  There  being  charges,  amounting  together  to  5,500Z. 
made  to  the  defendants  Dixon  and  Carlton,  in  respect  of  which 
2,500/.  and  1,OOOZ.  are  not  duly  charged  on  the  Church  Street 
estate,  there  have  arisen  from  the  Maglow  and  Scrimes  estates 
4,700/.,  leaving  800/.  of  the  amount  of  mortgages  unpaid,  and 
which  is  less  than  that  which  was  advanced  on  the  security  of 
the  Church  Street  estate  for  the  payment  of  the  debts  of  the 
testator.  Messrs.  Dixon  and  Carlton  have,  I  think,  a  right  to 
have  this  paid  out  of  the  1,670/.,  the  produce  of  the  Church 
Street  estate. 


Sbalcboss 

V, 

Dixon. 


COURT  OF  CHANCERY  IN   IRELAND. 


LESLIE    V.    LESLIE  (J). 

(L.  &  G.  temp.  Sugden,  1 — 7.) 

A  bequest  for  the  maintenance  or  support  of  infants  carries  interest 
from  the  death  of  the  testator,  though  he  did  not  stand  in  loco  parentis 
towards  the  children. 

Henrt  Lbslib  being  possessed  of  certain  estates,  made  his  will 
on  the  20th  of  May,  1881,  by  which  he  devised  his  estates,  in 
the  county  of  Fermanagh,  to  his  nephew  George  Leslie,  (the 
father  of  the  plaintiffs,)  and  his  heirs  male  lawfully  begotten, 
with  remainders  over  in  default  of  such  issue.  And  after  several 
other  devises  and  bequests,  he  left  his  cottage  of  Mara  Betreat, 
and  the  land  thereunto  belonging,  to  the  said  George  and  his 


(1)  See  Tn  re  Richards  (1869)  L.  B. 
S  £q.  119,  where  a  mere  power  to 
executors  to  apply  the  expectant 
shares  of  infants  in  a  contingent 
legacy  for  their  maintenance  or 
benefit  during  minority  was  held  to 


entitle  the  infants  to  interest  from 
the  testator's  death.  That  case  was 
followed  by  Wiokkns,  V.-C,  in 
Chidgey  v.  Whitby  (1872)  41.  L.  J 
Ch.  699.-0.  A.  S. 


1836. 
Jan.  14. 

SUODBK, 

L.C. 

[1] 
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LK8LIE  then  wife,  and  for  her  and  their  children's  use,  with  the 
Leslie.  furniture,  &c.  The  testator  then  recited,  ''that  since  he 
[  *2  ]  commenced  writing  his  said  will,  it  had  pleased  the  great  ^disposer 
to  recal  his  said  nephew  George,  who  had  left  a  widow  and  four 
children,  and  that  he  felt  it  incumbent  on  him  to  secure  for  the 
use  and  support  of  the  three  younger  of  these,  a  certain  portion 
of  the  property  he  bequeathed  to  their  late  father,  without 
disturbing  or  altering  the  several  bequests  and  entailments  he 
had  already  made,  further  than  subjecting  the  said  property  or 
estate  so  bequeathed  to  their  late  father,  to  a  sum  of  2,400/.,  for 
the  use  and  support  of  the  said  younger  children,  share  and 
•  share  alike."  And  the  more  eflfectually  to  carry  his  intentions 
into  effect,  he  again  bequeathed  to  the  trustees  first  named,  the 
premises  originally  left  to  his  nephew  George,  upon  trust  that 
the  aforesaid  premises  should  stand  charged  with  the  sum  of 
2,400/.  for  the  use  and  support  of  the  said  younger  children,  to 
be  paid  to  them,  share  and  share  alike,  on  their  severally 
attaining  the  age  of  twenty-one  years,  or  day  of  marriage.  The 
testator  died  in  October,  1882,  and  the  bill  was  filed  on  behalf  of 
the  three  younger  children  of  George  Leslie  by  their  next  friend, 
for  the  purpose  of  carrying  the  trusts  of  the  will  into  execution. 
A  question  was  raised,  as  to  whether  interest  on  the  sum  of 
2,400/.  was  payable  to  the  plaintiffs  from  the  death  of  the 
testator. 

Mr.  Warren  and  Mr.  William  Lloyd,  for  the  plaintiffs : 

The  plaintiffs  are  entitled  to  interest  from  the  death  of  the 

[  'S  ]        testator,  as  the  sum  of  2,400/.  was  given  expressly  ***  for  the  use 

and  support  of  the  younger  children  *' :  Pett  v.  Felloes  (i).  *  *  * 

Mr.  Moore  and  Mr.  George,  contra  : 

The  testator  was  merely  grand-uncle  to  the  plaintiffs;  if  he 
stood  in  loco  parentis,  it  is  unquestionable  the  sum  would  bear 
interest  from  his  death,  but  if  a  legacy  be  given  by  a  person  not 
in  loco  parentis,  it  does  not  carry  interest  from  the  death  of  the 
testator,  unless  there  be  an  apparent  intention  on  his  part  that 

(1)  1  Swanst.  561,  n.  See  Newman  v.  Bateem,  19  E.  B.  286  (3  Swanst. 
689). 
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it  should.     The  words  in  this  case  do  not  necessarily  imply  that       Lbslib 
this  sum  is  to  bear  interest ;   the  question   depends  upon   the       Leslie. 
construction  to  be  given  to  the  words  **  use  and  support/'  which 
can  be  explained  by  a  reference  to  a  future  as  well  as  a  present 
support. 

The  Lord  Chancellor: 

The  only  question  for  me  to  decide  is,  whether  or  no  the 
2,400/.  carries  interest.  The  case  of  Pett  v.  Felloica  which  has 
been  cited,  was  properly  decided  in  consequence  of  this  clause. 
"  I  also  give  a  power  to  my  executors  to  apply  any  part  of  the 
aforesaid  legacies  towards  the  maintenance  or  education  of 
the  aforesaid  three  children,  during  their  minority,  as  in  their 
discretion  they  shall  think  fit :  *'  but  for  that  clause  the  interest 
could  not  have  been  given.  Mr.  Moore  has  rightly  stated  the 
principle,  *that  a  legacy  payable  at  a  future  period  will  not  carry  [  •*  ] 
interest,  except  it  be  given  by  a  person  in  loco  jmrentis ;  or  unless 
there  appear  to  be  an  intention  on  the  part  of  the  testator  that 
it  should.  In  the  present  case  interest  must,  I  think,  be  allowed 
apon  the  intention  of  the  testator.  He  had  previously  devised 
his  property  to  the  father  of  the  minors,  who  was  alive  when  he 
commenced  writing  his  will,  but  who  died  before  he  had 
completed  it :  and  the  testator,  reciting  that  fact,  says,  ''  he  felt 
it  incumbent  on  him  to  secure  for  the  use  and  support  of  the 
three  younger  children  a  certain  portion  of  the  property  he 
bequeathed  to  their  late  father."  While  the  father  was  alive,  he 
gave  him  this  property  to  enable  him  to  provide  for  his  children, 
bat  after  the  father's  death  he  charged  a  certain  sum  on  the 
estates  for  their  support,  that  is,  for  their  immediate  support, 
and  it  is  in  effect  a  devise  of  so  much  of  the  real  estate  as  will 
suffice  to  discharge  that  sum.  In  the  remaining  clause  he 
devises  his  estate,  charged  with  the  sum  of  2,400/.,  and  directs 
it  to  be  paid  at  the  usual  time,  that  is,  at  twenty-one ;  but  he 
intended  the  children  to  be  maintained,  in  the  mean  time,  out 
of  the  property  thus  provided  for  them. 
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1886.  RYAN  V.  COWLEY. 

Jan.  16. 
(L.  &  G.  temp.  Sugden,  7—10.) 

l^Q    '  A.,  by  his  will,  left  a  certain  leasehold  for  lives  renewable  for  ever,  and 

r  ^  ^  a  leasehold  for  years,  and  his  stock  in  trade,  &c.,  to  trustees,  upon  trust, 

for  his  daughter,  for  life,  and  after  her  decease  **  to  and  amongst  the 
issue  of  his  said  daughter,  lawfully  to  be  begotten,  in  such  shares  and 
proportions  as  his  said  daughter  should  by  her  last  will  and  testament 
appoint,  provided  such  child  or  children  should  arrive  at  the  age  of 
twenty-one  years,  and  for  want  of  such  issue,  or  in  case  of  the  death 
of  such  issue,  and  of  the  death  of  his  wife,"  then  over:  Held,  that 
the  daughter  took  an  estate  for  life  only,  and  that  the  limitation  over 
was  good. 

Edward  Deacon,  by  his  will,  dated  the  7th  of  March,  1803, 
devised  and  bequeathed  to  James  Cowley  and  WilHam 
Humphreys,  their  heirs,  executors,  administrators,  &c.,  his 
two  houses  in  the  city  of  Dublin,  one  held  by  a  lease  for  lives 
renewable  for  ever,  and  the  other  by  a  lease  for  thirty-one  years, 
and  also  his  stock  in  trade,  debts,  money,  &c.,  upon  trust  to  pay 
out  of  the  rents  and  profits,  during  the  life  of  his  wife,  80Z.  a 
year,  to  be  laid  out  at  interest  for  the  benefit  of  his  daughter 
Jane,  until  she  should  arrive  at  the  age  of  twenty-one,  or  be 
married ;  and  to  permit  his  wife  to  receive  the  residue  of  said 
rents  during  her  life ;  and  in  case  of  the  death  of  his  wife,  he 
directed  all  such  property,  whether  the  produce  of  stock  in  trade 
[  •s  ]  or  otherwise,  as  she  should  be  possessed  *of  at  the  time  of  her 
death,  to  be  converted  into  money,  and  to  be  laid  out  at  interest 
for  the  benefit  and  advantage  of  his  daughter,  together  with  the 
rents  of  said  two  houses  (i)  ;  and  that  when  his  said  daughter 
should  arrive  at  age,  or  marry,  then  to  permit  and  suflFer  her  to 
receive  and  take  the  said  rents,  issues,  and  profits  of  said  two 
houses,  together  with  the  interest  of  such  sum  and  sums  of 
money  as  should  be  then  accumulated,  for  and  during  the  term 
of  her  natural  life,  and  '^  from  and  after  her  decease,  the  said 
rents  and  profits,  and  said  interest  of  money,  he  gave,  devised, 
and  bequeathed  to  and  amongst  the  issue  of  his  said  daughter, 
lawfully  to  be  begotten,  in  such  shares  and  proportions  as  his 
said  daughter  should  by  her  last  will  and  testament  appoint, 
provided   such   child  or  children  should  arrive  at  the  age  of 

(1)  Sic. 
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twenty-one  years,   and    for  want   of  such    issue  of    his  said        Ryan 
daughter,  or  in  case  of  the  death  of  such  issue,  and  of  the      cowLEr. 
death  of  his  wife,  then  he  devised  all  his  property  to  James 
Cowley  and  Wilham  Humphreys,  for  the  use  and   benefit  of 
their  children,  such  children  respectively  to  be  entitled  to  same, 
share  and  share  alike,  as  tenants  in  common.'' 

The  testator  died  in  April,  1808,  and  his  wife  survived  him 
only  a  few  months,  and  Jane,  his  only  child,  died  under  age  and 
unmarried.  The  bill  was  filed  by  one  of  the  children  of  William 
Humphreys,  to  carry  the  trusts  of  the  will  into  execution. 

The  Attorney-General,  for  the  plaintiff.  [  9  ] 

Mr.  Bali,  for  James  Cowley. 

Mr,  GUmore  and  Mr.  Nelsmi,  for  Jane  Moore,  heiress-at-law, 
and  sole  next  akin  of  both  Jane  Deacon  and  the  testator  : 

The  limitation  here  was  sufficient  to  give  the  daughter,  Jane 
Deacon,  an  estate  tail  in  the  freehold  property  :  Jesaon  v. 
Wright  (i)  ;  and  if  she  took  an  estate  tail  in  the  freehold  she 
was  entitled  to  an  absolute  estate  in  the  chattel  property,  both 
being  included  in  the  same  limitation.  2ndly,  The  limitation 
over  is  too  remote,  being  a  limitation  to  take  effect  after  the 
failure  of  issue  generally,  and  is,  therefore,  void.  In  either 
case  the  defendant,  Jane  Moore,  is  entitled  to  the  entire  property. 

The  Lobd  Chancellor: 

I  entertain  no  serious  doubt  upon  this  point.  The  property  is 
partly  leasehold  for  lives,  and  partly  leasehold  for  years.  The 
testator  first  gives  his  property  to  his  wife  for  life,  remainder  to 
his  daughter  for  life,  then  to  and  amongst  her  issue,  in  such 
shares  and  proportions  as  she  should  appoint,  provided  such 
child  or  children  should  attain  the  age  of  twenty-one  years ; 
and  for  want  of  such  issue,  then  to  the  children  of  James 
Cowley  and  William  Humphreys,  share  and  share  alike,  as 
tenants  in  common.  It  is  alleged  *that  this  limitation  gave  [*10] 
the  daughter  an  estate  tail ;  and  for  this  purpose  the  case  of 
Je99on  V.  Wright  has   been  relied  on.     I  well  remember  that 

(1)  21  B.  R  1  ;2Bligh,  1). 
B.R. VOL.  XLVI.  12 
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case,  but  I  cannot  consider  it  as  ruling  this  point ;  there  the 
gift  was  to  the  heirs  of  the  body,  and  it  was  the  clear  intention 
of  the  testator  to  include  the  whole  line  of  issue,  which  could 
only  be  effected  by  giving  an  estate  tail,  and  there  was  no  inten- 
tion to  devise  over  until  the  whole  line  of  issue  should  fail ;  but 
here  the  property  is  given  to  and  amongst  the  issue  of  the 
daughter,  in  such  shares  as  she  shall  appoint.  The  term 
"issue"  may  be  employed  either  as  a  word  of  purchase  or 
of  liipitation ;  but  when  the  testator  adds,  provided  such  child 
or  children  shall  attain  twenty-one,  and  for  want  of  such  issue 
then  over,  he  translates  his  own  language,  and  clearly  shows 
that  he  uses  the  word  "issue"  as  synonymous  with  child  or 
children.  It  is  then  objected  that  the  limitation  over  is  to 
take  effect  after  the  general  failure  of  issue,  and  is,  therefore, 
too  remote  ;  but  I  cannot  consider  the  clause  to  mean  the  failure 
of  issue  generally,  but  the  death  of  the  particular  class  of  issue, 
viz :  the  first  line  of  issue,  the  child  or  children  to  whom  the 
property  is  given  by  the  preceding  sentence.  This  view  renders 
it  unnecessary  to  consider  what  the  effect  of  the  alleged  operation 
of  the  will  would  have  been  with  reference  to  the  nature  of  the 
tenure  of  the  property. 


1835. 
Jan,  27. 

SUODKK, 

L.C. 
[133] 


KEATING  V.  KEATING. 

(L.  &  G.  temp.  Sugden,  183—140.) 

A  lessee  taking  a  reversionary  lease  from  an  executor,  with  full  notice, 
is  bound  to  show  that  the  lease  was  properly  granted  by  the  executor 
in  the  due  administration  of  his  office. 

A  lessee  taking  an  unusual  lease,  is  bound  to  see  that  the  consideration 
is  fully  stated  on  the  face  of  the  instrument. 

Stephen  Egan,  (the  elder,)  being  possessed  of  certain  leasehold 
premises,  by  his  will,  made  in  the  year  1790,  bequeathed  a 
certain  denomination  of  land,  called  KUleagh,  to  his  son 
Stephen,  (the  younger,)  and  a  certain  other  piece  of  land, 
called  Lisava,  to  his  son  Michael ;  and  desired  that  the  rent 
of  the  dwelling-house  in  which  he  resided,  with  certain  other 
rents  should  be  applied  to  discharge  the  head  rent  payable  for 
the  said  lands  of  Killeagh,  and  other  lands  in  the  neighbourhood 
of  Gahir.    He  then  bequeathed  the  said  dwelling-house  and 
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other  premises  to  his  son  James  ;   and  directed   that  if  any     Keating 
of  his  children  should  die  before  they  should  have  issue,  the     kkatino. 
portion  of  the  child  so  dying  should  go  share  and  share  alike 
among  his  other  children.     The   testator   then  appointed  his 
sons  Michael  and   Stephen,  (the  younger,)  and  John  Keating, 
his  executors ;  but  Michael  alone  proved  the  will. 

In  the  year  1794  Michael  and  James  Egan  joined  in  making 
a  lease  of  the  dwelling-house  to  one  Thomas  *0'Brien,  for  thirty  [  *134  ] 
years  from  the  date  thereof,  at  the  yearly  rent  of  121.  10^.,  on 
the  back  of  which  Stephen  (the  younger)  indorsed  his  consent. 
After  this  James  Egan  went  abroad,  where  he  died  without  issue, 
whereby  (as  it  was  admitted)  Michael  and  Stephen  became 
entitled,  as  tenants  in  common,  to  the  interest  of  James  in  the 
said  dwelling-house,  as  the  surviving  children  of  the  said 
testator.  Stephen,  (the  younger,)  some  time  after  the  death 
of  his  father,  went  abroad,  but  returned  to  Ireland  in  1814. 
Thomas  O'Brien  the  lessee  having  died  intestate,  his  widow 
made  a  division  of  the  said  dwelling-house,  and  demised  one- 
half  of  it  to  M.  Keating,  (the  father  of  the  plaintiff's  late 
husband,)  for  the  residue  of  the  term  of  thirty  years,  at  the 
rent  of  102.  8^.  Shortly  before  the  expiration  of  the  lease  of 
1794,  the  plaintiff,  who  after  the  death  of  her  husband  and 
father-in-law,  entered  into  the  occupation  of  the  moiety  of  the 
said  dwelling-house,  obtained  a  new  lease  thereof,  dated  the 
14th  of  September,  1824,  from  Stephen,  (the  younger,)  who  for 
some  time  had  been  in  receipt  of  the  rents  of  the  said  house,  for 
the  term  of  twenty-one  years,  at  the  rent  of  8Z.  Another  person 
of  the  name  of  M.  Keating,  (the  defendant,)  having  got  into  pos- 
session of  the  other  half  of  the  house  by  an  assignment  from  the 
widow  of  the  said  Thomas  O'Brien,  (the  original  lessee,)  in  the 
year  1809  and  in  the  absence  of  Stephen,  (the  younger,)  obtained 
from  Michael  Egan,  the  executor,  a  reversionary  lease  of  the 
entire  of  the  said  house,  to  take  effect  on  the  expiration  of  the 
lease  of  1794,  at  the  rent  of  122.  18«.  Michael  Egan  died  in 
1821,  and  Stephen  (the  younger)  in  1829.  In  1826  the  defen- 
dant, M.  Keating,  *brought  an  ejectment  to  recover  possession  [  'iss  ] 
of  the  said  dwelling-house,  relying  on  his  legal  title  under  the 
lease  of  1809,  and  obtained  a  verdict. 

12—2 
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Keating  The  bill  was  filed  in  1826  by  Eleanor  Keating,  the  lessee  in 

Keating,  the  lease  of  the  14th  of  September,  1824,  praying  that  the  defen- 
dant, M.  Keating,  might  be  restrained  from  proceeding  in  the 
said  ejectment,  and  from  issuing  any  execution  or  writ  of 
habere  thereon. 

Evidence  was  read  on  the  part  of  the  plaintiff,  to  prove,  that 
in  the  latter  end  of  1828,  and  beginning  of  1824,  she  had  laid 
out  a  sum  of  150/.  in  permanent  improvements  on  the  portion 
of  the  premises  in  her  occupation,  and  also  to  prove  that  Stephen, 
(the  younger,)  was  in  receipt  of  the  rents  of  that  portion  from 
1815.  On  the  part  of  the  defendant,  M.  Keating,  proof  was 
made  of  the  payment  of  a  sum  of  96Z.  18«.  9^.,  to  Michael  Egan, 
(the  executor,)  as  a  consideration  or  fine  for  the  reversionary 
lease  of  1809. 

Mr.  J.  Scott  and  Mr.  Geraghty,  for  the  plaintiff. 

Mr,   Bennett,    Mr.   Moore,   and    Mr.   P.    Walsh,   for    the 
defendant : 

The  only  question  here  is,  whether  the  lease  of  1809,  which 
confers  the  legal  title,  is  good  also  in  equity  ;  it  was  a  perfectly 
[  •ise  ]  fair  transaction,  it  is  proved  that  a  large  *fine  was  paid ;  and 
this  house  having  been  bequeathed  for  the  purpose  of  keeping 
down  the  head  rent  of  other  premises,  M.  Egan,  the  executor, 
was  perfectly  warranted  in  making  an  under-lease ;  it  was  his 
duty  to  make  the  most  of  the  rents  of  the  premises.  The 
reversionary  lease  was  made  at  the  full  value,  and  no  fraud  has 
been  proved. 

Mr.  Brewster,  for  the  defendant,  John  Egan,  the  personal 
representative  of  Michael  Egan. 

The  Lord  Chancellor  : 

Whatever  may  be  the  opinion  of  a  court  of  equity  respecting 
the  lease  of  1809,  I  am  bound  to  take  it  for  granted,  from  the 
recovery  in  ejectment,  that  that  lease  was  a  legal  one.  If  I  had 
to  put  a  construction  on  the  will  of  1790,  I  should  say  that  the 
property  thereby  bequeathed  went  amongst  all  to  whom  any 
previous  bequests  were  made,  and,  therefore,  that  Stephen  and 
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Michael  Egan   had   an   equitable  interest  in   the  property  in      Kbatino 

dispute.    I  have  no  right  to  doubt  the  legal  title  of  the  executor,      keatino. 

The  question  then  is,  are  there  any  circumstances  to  take  from 

the  defendant  the  legal  title?  Many  circumstances  would  justify 

an  executor  in  equity  in  granting  a  lease  instead  of  selling  the 

premise,  and  I  would  sustain  such  a  lease  by  an  executor  simply 

acting  in  a  due  administration  of  the  assets,  but  such  an  act  is 

not  regularly  within  the  province  of  an  executor,  and  I  must 

hold  that  it  is  incumbent  on  the  persons  taking  a  lease  from 

executors  to  *8how,  that  the  act   was  for  the  benefit  of  the       [♦i37] 

persons  beneficially  interested  in  the  property.     The  lease  of 

1809  was  a  reversionary  lease,  not  to  commence  in  possession 

ontQ  1824 :  all  the  persons  interested  acquiesced  in  the  lease  of 

1794 ;  one  by  being  a  party  to  it,  and  the  other  by  a  memorandum 

stating  his  concurrence  :  this  is  the  best  evidence  that  the  family 

eonsidered  it  a  beneficial  lease.     Michael  made  the  demise  as 

the  legal  personal  representative,  and  the  property  was  part  of 

the  assets  of  the  original  testator ;  yet  he  was  only  a  trustee  for 

the  original  purposes  of  the  will.     Now  the  lease  of  1809  was 

procured  from  one  of  the  executors  in  the  absence  of  the  other, 

and  it  was  a  reversionary  lease.     It  may  be,  I  admit,  a  good 

l^al,  and  perhaps  a  good  equitable  lease,  if  it  can  be  shown  to 

have  been  necessary,  and  for  the  benefit  of  the  assets.     But 

I  cannot  permit  a  person  to  hold  a  reversionary  lease  from  an 

executor  with  full  notice,  without  showing  that  such  lease  was 

properly  granted  by  the  executor  in  the  due  administration  of 

his  office.     The  lessee  of  1809  must  have  had  notice  of  the  lease 

of  1794,  and  of  the  claims  of  the  persons  in  possession,  and  was 

bocmd  by  the  nature  of  the  title  of  the  person  from  whom  he 

took  the  lease.     He  should  not  have  taken  a  lease  without  a 

reference  to  the  persons  beneficially  interested.     It  is  plain  that 

the  lease  of  1809,  when  granted,  was  not  a  due  execution  of  the 

authority  of  the  executor ;  after  so  long  a  period  it  was  not  an 

act  within  the  due  province  of  an  executor ;  and  there  was  no 

necessity  for  a  demise  in  order  to  fill  up  a  vacant  possession. 

The  only  ground  alleged  to  sustain  this  act  is,  that  the  executor 

increased  the  assets  *by  taking  a  fine.     The  evidence  is,  that  he       [  ♦iss  ] 

procured  96/.,  but  when  I  called  for  a  copy  of  the  lease,  I  found 
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Keating  no  mention  made  in  it  of  any  fine ;  so  that  if  the  taking  of  a 
Eeatjng.  ^^6  could  justify  the  grant  of  this  lease  as  in  effect  a  partial 
sale^  that  sum  constituting  such  fine  ought  to  have  appeared  as 
a  payment  made  to  the  executor  on  the  face  of  the  lease,  so 
as  to  give  notice  to  the  parties  interested  in  the  assets.  If  the 
lessee  take  an  unusual  lease  he  is  at  least  bound  to  see  that  the 
consideration  is  fully  stated  on  the  face  of  the  instrument, 
otherwise  he  enables  the  executor  to  commit  a  fraud  by  concealing 
the  receipt  of  the  fine.  The  executor,  while  the  possession  is 
full,  after  a  lapse  of  near  twenty  years,  grants  a  reversionary 
lease  to  commence  at  a  very  distant  day,  and  receives  a  large 
sum  to  the  prejudice  perhaps  of  his  cestui  que  trusts,  as  they 
cannot  discover  on  the  face  of  the  lease  that  any  consideration 
was  paid  for  it.  No  doubt  the  lease  must  be  sustained  at  law  ; 
but  I  have  no  hesitation  in  this  case  in  setting  it  aside,  without 
meaning  at  all  to  break  down  the  power  of  an  executor  over  the 
assets  of  his  testator.  It  is  clearly  proved  by  the  evidence  that 
Stephen  was  in  the  receipt  of  the  rents,  and  being  so,  he  granted 
the  lease  of  1824 ;  it  is  not  for  any  party  here  to  dispute  his 
right ;  I  must,  under  the  true  construction  of  the  will,  and  by 
the  acts  of  the  parties,  consider  this  portion  as  belonging  to 
Stephen.  The  defendant,  the  representative  of  Michael,  must 
therefore  confirm  the  lease  of  1824  to  the  plaintiff.  Another 
point  remains  as  to  the  costs.  I  do  not  approve  of  suits  for  so 
small  an  amount  in  value,  where  it  is  inevitable  that  the  costs 
[  ♦lae  ]  will  be  more  than  the  value  of  *the  property.  Money  was  laid 
out  by  the  plaintiff  in  improvements  after  notice  from  the 
defendant,  but  it  is  alleged  that  this  was  done  in  order  to  found 
a  title  upon  the  expenditure.  As  all  the  parties  have  been 
involved  by  the  conduct  of  others  I  shall  give  no  costs,  but  the 
costs  of  the  ejectment  lodged  in  Court  by  the  plaintiff  on  obtain- 
ing the  injunction,  should  be  paid  out  to  her.  That  ejectment 
ought  never  to  have  been  brought. 
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ALEXANDER  v.  CROSBIE  (I).  isss. 

Jan,  28. 
(L.  &  G.  temp.  Sugden,  145—153.)  

Where  the  property  comprised  in  a  settlement  is  described  in  different       Suodbk, 
parts  of  the  deed  in  contradictory  terms  the  more  specific  description         ^   *  ' 
should  prevail  oyer  that  which  is  more  general.  '-        -' 

Bt  articles  of  agreement,  bearing  date  the  9th  of  December, 
1745,  it  was  covenanted  to  settle  certain  lands,  described  as 
"all  that  and  those  the  lands  of  Ballynoe,  Clonderries,  &c., 
Bally  henry,  and  Killahan."  And  by  a  deed  of  1788,  the  said 
lands,  under  the  same  description  of  "  Ballynoe,  Clonderries, 
Ballyhenry,  Killahan,"  together  with  other  denominations,  were 
conveyed  upon  certain  trusts  which  it  is  not  necessary  to 
particularize.  James  Crosbie  afterwards  became  entitled  to  an 
estate  for  life  in  these  several  lands,  with  remainder  to  his  son 
Pierce  in  tail,  and  an  ultimate  remainder  to  himself  in  fee. 
And  by  an  indenture,  bearing  date  the  10th  of  Jaiiuary,  1815, 
and  made  between  the  said  James  Crosbie  of  the  first  part,  the 
said  Pierce  Crosbie  of  the  second  part,  John  Mitchell,  and 
Elizabeth  his  daughter,  of  the  third  part,  and  trustees  of  the 
fourth  part,  after  reciting  that  a  marriage  was  intended  to  be 
had  between  the  said  Pierce  Crosbie  and  said  Elizabeth  Mitchell, 
and  that  it  had  been  agreed  upon  that  all  and  singular  the 
estates,  towns  lands,  &c.,  of  them  the  said  James  Crosbie,  and 
Pierce  his  son,  situate  in  the  county  of  Kerry,  of  every  denomina- 
tion, save  and  except  the  town  and  lands  of  Ballymalis,  and  the 
townland  of  Ballyhenry,  and  their  sub-denominations,  should  be 
settled  and  assured  upon  certain  trusts,  they  the  said  James  and 
Pierce  Crosbie  conveyed  to  trustees  and  their  heirs,. all  that 
and  those  the  towns  and  lands  of  Ballynoe,  *Clonderries,  [  *H6  ] 
Killahan,  &c.,  with  their  and  each  of  their  rights,  members, 
and  appurtenances,  to  hold  the  same  upon  trust,  to  permit 
Pierce  Crosbie  and  his  intended  wife  to  receive  certain  annuities, 
and  subject  thereto  to  the  use  of  said  James  Crosbie  for  life, 
remainder  to  Pierce  for  life,  with  remainder  to  the  first  and 
other  sons  of  the  said  marriage,  in  tail  male,  &c.  And  by  the 
said  deed,  the  said  James  and  Pierce  Crosbie  then  conveyed  unto 
the  same  trustees  and  their  heirs,  all  that  and  those,  the  two 
(1)  Jenntr  v.  Jeuuer  (1866)  L.  R.  1  Eq.  361 ;  35  L.  J.  Ch.  329. 
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Alexander   townlands  called  the  two  Ballymalises,  and  the  town  and  lands 
Crosbie.      ^^  Ballyhenry,  to  hold  the  same,  with  their  appurtenances,  to 
and  for  the  use  and  benefit  of  the  said  James  Grosbie,  his  heirs 
and  assigns  for  ever. 

By  a  deed,  dated  the  19th  July,  1819,  (reciting  the  deeds  of 
1745  and  1788,  and  the  last-mentioned  settlement  of  1815,)  in 
consideration  of  two  several  sums  of  3,500i.  and  4,000Z.,  the  said 
James  Crosbie  conveyed  to  Messrs.  Pry  and  Chapman,  their 
heirs  and  assigns  for  ever,  all  that  and  those,  the  towns  and 
lands  of  Ballyhenry,  (therein  mentioned  as  known  by  the  sub- 
names  of  Toneaknuck,  Kilbraccan,  and  Killahan,  or  by  whatever 
other  names  or  denominations  the  same  were  known,)  upon 
trust  to  sell  the  same  and  pay  themselves,  out  of  the  produce  of 
the  sale,  the  sum  of  7,5002.  with  interest,  and  stand  possessed 
of  the  surplus  in  trust  for  the  said  James  Grosbie,  his  executors, 
&c.,  and  to  convey  such  part,  as  should  not  be  sold,  to  the  said 
James  Crosbie,  his  heirs  and  assigns. 
[  147  ]  In  1825  the  Messrs.  Fry  and  Chapman  filed  their  original  bill, 

setting  forth  the  several  deeds  before  mentioned;  and  having 
been  declared  bankrupts  in  1828,  a  supplemental  bill  was  filed 
by  the  present  plaintiffs  their  assignees,  in  which  they  charged 
that  Killahan  was  a  sub-denomination  of  Ballyhenry;  that  at 
the  time  of  the  execution  of  the  said  settlement,  it  was  the 
intention  of  the  parties  that  the  entire  townland  of  Ballyhenry 
should  be  conveyed  to  the  use  of  James  Crosbie  in  fee,  to  enable 
him  to  discharge  all  the  debts  and  incumbrances  affecting  his 
estates ;  and  that  Killahan  w^as  unintentionally  and  by  mistake 
conveyed  to  the  said  trustees  upon  the  other  trusts  of  said 
settlement ;  and  prayed,  amongst  other  things,  that  the  deed  of 
the  10th  of  January,  1815,  might  be  reformed  and  altered 
according  to  the  true  intention  and  agreements  of  the  parties 
thereto,  by  striking  out  from  amongst  the  several  settled  lands, 
thereby  conveyed  in  strict  settlement,  said  sub-denomination  of 
Killahan,  and  that  same  might  be  declared  to  be  liable  to  the 
trusts  of  the  said  deed  of  19th  July,  1819. 

The  plaintiffs  examined  several  witnesses,  who  proved  that 
Killahan  was  reputed  and  considered  as  a  sub-denomination,  and 
part  of  Ballyhenry. 
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3/r.  Fanelly  and  Mr,  Hickson,  for  the  plaintiffs :  Alexander 

The  only  question  is,  whether  the  insertion  of  Killahan,  in  Crosbie. 
the  operative  part  of  the  deed,  was  in  pursuance,  or  in  violation, 
of  the  deliberate  and  clear  intention  of  the  parties  ^expressed  [  *148  ] 
in  the  recited  agreement.  It  was  the  intention  to  except  Bally- 
heniT  and  its  sub-denomination,  and  it  has  been  clearly  proved 
that  Killahan  was  always  considered  as  a  sub-denomination  of 
Ballyhenry.     *     *     * 

Mr.  Warren,  Mr.  Ardill,  and  Mr.  Fitzgercddy  contrh,  [cited 

Toicnshend  v.  Stangroom  (i)] : 

The  deeds  of   1745    and    1788,    in   which    Ballyhenry   and 

Eillahan  are  treated  as   distinct  denominations,  are  stated  in 

the  bill,  and   recited  in  the   deed   of   1819  under  which  the 

plaintiffs  claim. 

Mr.  Litton,  in  reply :  [  1*9  ] 

It  was  the  habit  of  conveyancers  in  Ireland  to  recite  for 
security  sake  the  several  names  by  which  a  townland  and  its 
sob-denominations  were  called,  so  that  no  inference  can  be 
drawn  from  the  circumstance  of  these  names  being  placed  in 
joita  position  in  an  old  deed. 

The  Lord  Chancellor: 

Although  I  had  not  the  slightest  doubt  on  this  question,  I 
thoaght  it  right  to  hear  the  arguments  of  all  the  counsel.  As  to 
the  aathority  of  a  court  of  equity  to  reform  a  settlement,  nobody 
etn  dispute  its  power  to  correct  a  mistake ;  and  it  is  not  material 
ih&t  the  settlement  was  made  and  the  property  actually  conveyed 
by  it  for  valuable  consideration,  for  if  any  part  of  the  property 
vas  included  by  mistake,  this  Court  may  take  it  out  of  settlement 
without  compensation.  But  a  court  of  equity  is  always  tender 
in  varying  a  settlement,  where  the  effect  will  be  to  defeat  vested 
rights,  or  where  it  is  sought  to  do  so  *on  mere  parol  evidence.  [  •loO  ] 
In  all  the  cases,  perhaps,  in  which  the  Court  has  reformed  a 
settlement,  there  has  been  something  beyond  the  parol  evidence, 
soeh,  for  instance,  as  the  instructions  for  preparing  the  con- 
^yance  or  a  note  by  the  attorney,  and  the  mistake  properly 
(1)  5  B.  B.  312  (6  Ves.  328). 
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Alkxandeb  accounted  for;  but  the  Court  would,  I  think,  act  where  the 
CR08BIE.  mistake  is  clearly  established  by  parol  evidence,  even  though 
there  is  nothing  in  writing  to  which  the  parol  evidence*  may 
attach.  But,  in  the  present  case,  the  parol  evidence  is  adduced, 
not  to  show  a  mistake,  but  to  lay  a  foundation  for  showing  that 
there  may  have  been  a  mistake.  The  evidence  goes  to  establish 
the  fact,  that  Eillahan  was  considered  a  sub-denomination  of 
Ballyhenry,  and  I  must  take  that  as  a  fact  established.  No 
attempt  has  been  made  to  prove  the  contrary :  this  then  leaves 
the  case  open  to  the  weight  to  be  given  to  that  fact.  The 
question  for  me  now  to  decide  is,  whether,  on  the  face  of  the 
settlement  of  1815,  there  is  sufficient,  with  the  knowledge  of 
this  fact,  to  enable  me  to  strike  that  denomination  out  of  the 
settlement.  The  recital  in  the  commencement  is  in  these 
[  "151  ]  ^terms :  **  and  whereas  it  has  been  agreed  that  all  and  singular 
the  estates,  towns,  lands,  &c.,  of  them  the  said  James  Grosbie 
and  Pierce  Crosbie,  situate  in  the  county  of  Kerry,  of  every 
denomination,  save  and  except  the  town  and  lands  of  Ballymalis, 
and  the  townland  of  Ballyhenry,  and  their  sub-denominations, 
shall  be  settled  and  assured,  &c."  Nothing  can  be  more  express, 
I  admit.  The  manner  in  which  this  intention  is  carried  into 
execution  is  this;  in  consideration  of  the  fortune  of  the  lady, 
and  of  the  said  intended  marriage,  the  father  and  the  son  do  not 
convey  all  the  estates  by  a  general  description,  but  take  upon 
themselves  to  describe  the  several  estates;  it  is  not  a  general 
conveyance  of  all  the  estates,  '^  save  and  except  Ballymalis  and 
Ballyhenry,"  but  a  conveyance  of  the  several  denominations  by 
name,  including  Eillahan.  The  question  then  is,  was  Killahan 
inserted  among  the  others  by  mistake?  I  have  here  to  deal 
with  the  case  of  a  conveyance,  not  by  a  general  description,  but 
where  the  parties  give  a  description  of  the  exact  portions  they 
intend  to  convey ;  I  find  Killahan  in  the  midst  of  others,  which 
are  conveyed,  and  I  see  no  reason  to  suppose  that  it  was  not 
intended  to  be  conveyed ;  on  the  contrary,  I  must  suppose  that 
such  was  the  intention,  for  in  a  subsequent  part  of  the  deed, 
I  find  the  parties  describing  the  excepted  portion  in  the  terms, 
**  all  that  and  those  the  two  Ballymalises  and  Ballyhenry,  with 
[  *i^>2  ]       their  *appurtenances."     It  is  singular  that  in  this  part  of  the 
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deed  there  is  not  a  word  said  of  the  sub-denominations.  Though  Alexander 
I  admit  the  head  denomination  will  carry  the  sub-denomination,  Cbosbie. 
yet  that  point  cannot  arise^ where  the  particular  denomination  is 
excluded.  There  is  enough  on  the  face  of  the  deed  to  satisfy  me 
that  the  parties  intended  to  convey  Killahan.  The  difficulty  is 
the  same  as  in  the  case  cited  from  Turner  &  Russell  (i),  and 
the  evidence  does  not  clear  away  that  difficulty.  I  must  sacrifice 
either  the  first  or  the  second  part  of  the  deed ;  if  there  are  two 
parts  of  a  deed  inconsistent  with  each  other,  I  must  sacrifice 
one,  but  can  I  have  any  doubt  in  sacrificing  the  general  descrip- 
tion in  the  first  part  in  favor  of  that  in  the  latter  part,  in  which 
there  is  a  clear,  defined  and  expressed  intention  ?  I  must  not 
lose  sight  of  this,  that  the  Crosbies  were  dealing  with  the  friends 
of  the  intended  wife,  and  who  was  so  likely  to  know  the  proper 
description  of  the  premises  as  James  Crosbie  ?  If  James  Crosbie 
conveyed  the  estates  for  the  lady  and  her  issue  by  name,  he 
cannot  afterwards  expect  to  cut  down  the  conveyance  so  expressly 
made,  in  order  to  increase  his  own  portion.  There  is  no  evi- 
dence to  show  that  the  relations  of  the  lady,  or  the  lady  herself, 
did  not  take  into  consideration  the  value  of  Killahan.  If  there 
has  been  a  mistake  I  regret  that  it  has  occurred,  but  it  is 
impossible  to  sacrifice  the  rights  of  the  widow  and  of  the  issue 
in  favour  of  a  person  who  could  protect  himself,  and  who  knew 
the  particular  denominations  of  the  estate,  and  who  introduced 
the  exception. 

The  persons  claiming  against  the  issue  under  the  subsequent  [  153  ] 
conveyance  are  entitled  to  little  consideration,  although  if  they 
have  rights  the  Court  will  give  them  their  rights.  Their  own 
bill  states  the  deeds  of  1745  and  1788,  in  which  latter  Killahan 
18  conveyed  as  a  separate  denomination.  I  admit  it  is  put  in 
jnxta  position  with  Ballyhenry,  but  still  this  was  sufficient  to 
have  put  the  creditors  on  inquiry.  In  the  deed  of  1819  there  is 
a  recital  of  the  deed  of  1745,  in  which  I  find  Killahan  stated, 
though  I  do  not  find  Ballymalis  :  if  the  parties  themselves  have 
from  time  to  time  treated  Killahan  as  a  separate  denomination, 
where  they  intended  it  to  pass  by  its  own  proper  name,  how 

(1)  BeauftunU  v.  Bramley  (T.  &  B.      special  circumstances  increased  the 
41),  where  lapfle  of  time  and  other     difficulty  of  rectification. — O.  A.  S. 
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Alexander  can  I  say  that  it  was  included  by  mistake  in  the  conveyance 
Cbos'bie.  by  its  own  name,  when  it  was  not  named  among  the  excepted 
denominations?  The  claim,  therefore,  made  by  the  creditors 
under  the  deed  of  1819,  is  altogether  without  foundation.  I 
shall  dismiss  so  much  of  their  bill,  with  costs,  as  seeks  to  reform 
the  settlement. 


1835.  LAWLESS  V.  SHAW. 

Jan,  30. 
(L.  &  G.  temp.  Sugden,  154—176.) 

[Reversed  on  appeal  to  the  House  of  Lords,  as  reported  in 
6  CI.  &  Pin.  129,  under  the  title  of  Shaw  v.  Laivless.] 


1835. 

^±^'  WARD  V.  DYAS. 

[  177  ]  (I,.  &  G.  temp.  Sugden,  177—180.) 

A  father,  on  the  marriage  of  his  daughter  M.,  covenanted  with  the 
intended  husband  to  pay  a  sum  of  500/.,  **  the  marriage  portion  of  his 
daughter,"  to  be  vested  in  trustees  upon  trust  to  pay  the  said  M.  30/.  a 
year  (the  interest  thereof)  during  her  life,  and  after  her  death  and  that 
of  her  husband  to  hold  the  same  to  the  use  of  the  issue  of  the  marriage. 
The  husband  died  in  the  life-time  of  his  wife,  and  there  was  no  issue  of 
the  marriage :  Held,  that  as  to  so  much  of  the  500/.  as  was  not  exhausted 
by  the  uses  of  the  settlement  there  was  a  resulting  trust  for  M. 

By  a  settlement  of  the  24th  of  January,  1802,  made  between 
James  Adams  of  the  first  part,  J.  Dyas  and  Mary  his  daughter 
of  the  second  part,  and  Eichard  Irwin  and  John  Dyas,  trustees, 
of  the  third  part,  reciting  a  marriage  intended  to  be  had  between 
the  said  James  Adams  and  Mary  Dyas,  the  said  James  Adams  in 
consideration  thereof,  and  of  the  sum  of  500i.,  the  marriage 
portion  of  the  said  Mary,  to  be  paid  to  the  uses  thereinafter 
mentioned,  and  in  order  to  make  a  provision  for  the  said  Mary, 
and  the  issue  of  said  intended  marriage,  conveyed  to  the  said 
trustees,  the  several  farms  therein  mentioned,  upon  trust,  amongst 
other  things,  to  pay  to  the  said  Mary,  out  of  the  rents,  &c.,  of 
said  lands,  and  from  out  of  the  interest  of  said  sum  of  500/.,  the 
marriage  portion  of  said  Mary,  an  annuity  of  601.  during  her 
natural  life,  as  her  jointure  in  bar  of  dower,  &c.,  and  subject 
thereto,  to  the  issue  of  the  said  intended  marriage.     And  the 
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said  J.  Dyas,  for  the  consideration  aforesaid,  did  for  himself,  his  Ward 
heirs,  executors,  &c.,  covenant  with  the  said  James  Adams,  his  dyIs. 
executors  and  assigns,  that  he  the  said  J.  Dyas  would  **  pay,  or 
cause  to  be  paid,  the  said  sum  of  500/.,  the  marriage  portion  of 
the  said  Mary  Dyas,  with  interest  for  the  same  from  the  date 
hereof,  at  the  rate  of  61.  for  every  lOOZ.  by  the  year,  in  manner 
and  to  be  vested  in  the  said  Richard  Irwin  and  ♦John  Dyas  in  [  •178  ] 
trust,*'  and  for  the  uses,  thereinafter  mentioned,  viz.,  that  he  the 
said  J.  Dyas,  his  heirs,  executors,  &c.,  would  pay  or  cause  to  be 
paid  unto  the  said  Richard  Irwin  and  John  Dyas,  and  the 
survivor  of  them,  &c.,  the  sum  of  SOL  yearly,  the  interest  of  said 
500/.,  for  such  time  as  the  said  principal  sum  of  5002.  should 
remain  in  his  hands  unpaid,  the  said  interest  to  be  paid  and 
payable  half  yearly  to  the  said  Richard  Irwin  and  John  Dyas,  or 
the  survivor  of  them,  and  to  be  paid  by  them  to  the  said 
Mary  Dyas  in  part  payment  of  her  said  jointure  of  60Z.  a  year 
during  the  term  of  her  natural  life,  and  from  and  after  the  death 
of  the  said  James  Adams  and  Mary  Dyas,  his  intended  wife,  then 
to  hold  the  said  sum  of  500/.  and  the  accruing  interest  thereof 
to  the  said  trustees,  &c.,  in  trust  for  the  issue  of  the  said  intended 
marriage,  as  said  James  Adams  and  Mary  (or  the  survivor  of  them) 
should  appoint,  and  in  default  of  appointment,  then  amongst  the 
issue  of  the  said  intended  marriage  share  and  share  alike. 

James  Adams  died  in  the  life-time  of  his  wife  Mary  and  there 
was  no  issue  of  the  marriage ;  the  question  was,  whether  the 
personal  representatives  of  J.  Dyas  (the  father)  were  entitled  to 
the  principal  sum  of  500Z.  as  a  resulting  trust. 

The  Lobd  Chancellor: 

I  cannot  now  remodel  this  settlement.  The  question  simply 
iSy  whether  the  father  of  this  young  lady  gave  her  *500l.  as  a  [  *179  ] 
marriage  portion  ?  or  whether  he  dedicated  this  sum  to  certain 
trusts  only,  so  as  to  leave  the  interest  undisposed  of,  as  a  result- 
ing trust  in  himself.  There  is,  undoubtedly,  a  resulting  trust, 
so  far  as  the  whole  is  not  exhausted  by  the  trusts  of  the  settle- 
ment :  but  the  question  is  for  whom  ?  If  you  consider  it  merely 
as  a  dedication  of  the  500/.  to  the  uses  of  the  settlement,  then 
the  trusts  are  for  the  wife  for  life,  remainder  to  the  issue,  as  the 
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Ward 
Dyas. 


[  •180  ] 


husband  and  wife,  or  the  survivor  shall  appoint,  and  in  default 
of  appointment  to  the  issue  equally ;  if  there  be  no  issue,  then 
there  is  a  resulting  trust  for  the  father.  But  if  this  sum  is  con- 
sidered as  a  marriage  portion,  it  is  clear  that  there  is  a  resulting 
trust  for  the  daughter  to  whom  the  iK)rtion  is  given.  My  opinion 
is,  that  the  500/.  is  to  be  considered  as  a  portion.  The  words  of 
the  settlement  are,  that  *'  in  consideration  of  the  said  intended 
marriage,  and  of  the  sum  of  5002.,  the  marriage  portion  of  the  said 
Mary  Dyas,  to  be  paid  to  the  uses,  &c.,  &c."  If  it  had  been  paid 
there  could  have  been  no  doubt  that  it  was  a  marriage  portion, 
which  signifies  a  sum  of  money  transferred  from  a  parent  to  a 
child  on  marriage,  and  what  is  not  disposed  of  by  the  settlement 
will  result  to  the  child.  The  father  provides  the  portion  and  the 
child  settles  it.  There  is  a  covenant  on  the  part  of  J.  Dyas  that 
he  would  pay  the  said  sum  of  500Z.,  the  marriage  portion  of  the 
said  Mary,  with  interest :  that  is,  an  absolute  covenant  to  pay 
this  sum.  There  is  also  another  covenant  on  the  part  of  J.  Dyas 
to  pay  to  the  trustees  the  interest  of  802.  so  long  as  said  sum  of 
500/.  should  remain  in  his  hands,  *and  the  trustees  are  to  hold 
this  sum  upon  trust  to  pay  80/.  a  year  to  Mary  during  her  life  as 
part  of  her  jointure,  and  after  the  death  of  James  Adams  and 
Mary  Dyas  to  the  use  of  the  issue  of  the  marriage.  I  must  con- 
sider this,  in  common  parlance,  a  handing  over  of  the  500/.  by 
the  father  to  his  daughter,  but  inasmuch  as  he  had  not  the 
money  ready,  he  covenants  to  pay  it.  I  consider  it  as  a  sum  of 
money  provided  for  the  daughter,  and  as  the  uses  of  the  settle- 
ment have  not  exhausted  the  whole  interest  in  this  sum,  what 
has  not  been  exhausted  remains  with  the  daughter,  and  she  is 
the  person  entitled  to  it. 


1835. 
Feb.  4,  11,  12. 

SUGDEK, 

L.C. 

[185] 


MUSKERRY  v.  CHINNERY. 

(L.  &  G.  temp.  Sugden,  185—231.) 

By  a  settlement  power  was  given  to  the  tenant  for  life  to  lease  **for 
any  time  or  term  of  years  or  lives  and  with  or  without  covenants  for 
renewal  and  in  case  of  the  determination  of  all  or  any  of  the  aforesaid 
lease  or  leases  to  make  new  or  other  leases  thereof  in  manner  aforesaid 
and  with  or  without  any  fine  or  fines  as  he  should  think  fit."  He  was 
also  empowered  **  to  raise  or  levy,  by  sale  or  mortgage,  any  sum  or  sums 
of  money  not  exceeding  in  the  whole  20,000/.,  or  to  charge  the  premises 
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therewith/'  for  such  uses  as  he  should  appoint ;  and  to  charge  to  any     Muskebbt 

amount  for  younger  children .    The  husband  and  wife  afterwards  executed  v. 

three  leases  of  portions  of  the  estates  comprised  in  the  settlement,  for     C^uinnbrt. 

terms  of  999  years,  upon  which  fines  were  taken.     One  of  the  leases 

contained  a  clause  permitting  the  lessee  to  graff  and  bum  the  surface, 

and  also  a  clause  of  surrender ;  and  another  contained  clauses  making 

the  lessee  dispunishable  for  waste,  and  permitting  him  to  cut  timber, 

&c.,  and  to  graff  and  bum  the  surface,  and  in  this  lease  was  included 

part  of  the  wife's  estate  not  comprised  in  the  settlement ;  the  latter  lease, 

and  also  the  third  lease,  were  made  subject  to  existing  freehold  leases. 

The  amount  of  the  fines  receiyed,  upon  the  making  of  these  and  other 

leases,  was  10,208/.    The  husband  subsequently  mortgaged  these  estates, 

subject  to  the  aforesaid  leases,  for  a  sum  of  1 0,500/.    The  mortgagee  filed 

a  bill  of  foreclosure,  in  the  Court  of  Exchequer,  and  obtained  a  decree, 

in  pursuance  of  which  the  lands  were  sold  subject  to  the  leases.    The 

first  tenant  in  tail  imder  the  settlement  filed  a  bill  impeaching  the  said 

decree,  and  also  the  leases,  as  having  been  made  contrary  to  the  leasing 

power.     While  the  cause* was  at  hearing  the  plaintiff  entered  into  a 

oonoipromise  with  the  purchaser:   Held,  that  the  consideration  of  the 

question,  as  to  the  validity  of  the  sale,  having  been  by  these  means 

withdrawn  from  the  Court,  the  leases  could  not  be  impeached  in  the 

absence  of  the  purchaser,  and  that  the  plaintiff's  bill  must  be  dismissed. 

Held  also,  that  the  leases  were  not  an  undue  execution  of  the  leasing 

power. 

Under  a  power  to  lease  at  any  rent,  a  nominal  rent  may  be  reserved. 

Where  the  transaction  is  band  fide,  and  the  terms  of  the  power  do  nut 
require  the  number  of  years  to  be  absolute,  a  clause  of  surrender  does 
not  vitiate  a  lease. 

[A  8BTTLEMBNT  was  executed  on  the  26th  of  May,  1779,  between 
Sir  Robert  Tilson  Deane,  who  was  afterwards  created  Baron  Mus- 
kerry,  and  Anne,  his  wife,]  of  the  first  part,  and  Thomas  Lloyd  [  iss  ] 
of  the  second  part,  whereby,  for  assuring  the  lands  therein  men- 
tioned, and  for  making  a  provision  for  a  jointure  for  said  Anne, 
and  a  further  provision  for  the  children  of  the  marriage,  they, 
the  said  Sir  Bobert  and  Anne,  his  wife,  granted  unto  the  said 
Thomas  Lloyd,  his  heirs  and  assigns,  the  Springfield  and  Farrihy 
estates  (the  property  of  said  Anne)  in  the  county  Limerick  (i),  to 
the  use  of  the  said  Sir  Bobert  for  life,  without  impeachment  of 
waste,  remainder  to  the  said  Anne  for  life,  without  impeachment 
of  waste,  remainder  to  Bobert  F.  Deane,  their  eldest  son,  for  life, 
and  to  his  first  and  every  other  son  in  tail  male,  with  remainder 
to  the  second  son  John  P.  Deane  for  life,  without  impeachment 

(1)  These  estates  were  subject  to      cally  for  the  purpose  of  this  report. 
osrtain  prior  incumbrances  which  it      — O.  A.  S. 
is  not  necessary  to  describe  specifi- 
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MusKEEEi  of  waste,  &c.,  &c.,  with  an  ultimate  remainder  in  fee  to  said  Sir 
Chinnert.  Bobert.  And  it  was  thereby  agreed,  **  that  it  should  and  might 
be  lawful  to  and  for  the  said  Sir  Bobert  from  time  to  time  and  at 
all  times  during  his  life  to  lease  or  demise  all  or  any  part  or 
parts  of  the  aforesaid  towns  lands  and  premises  for  any  time  or 
term  of  years  or  lives  and  with  or  without  covenants  for  renewal 
and  in  case  of  the  determination  of  all  or  any  of  the  aforesaid 
lease  or  leases  respectively  from  time  to  time  to  make  new  or 
other  leases  thereof  in  manner  aforesaid  and  with  or  without 
any  fine  or  fines,  as  he  should  think  fit  ;'*  and  it  was  also  agreed 
''that  it  should  and  might  be  lawful  to  and  for  the  said  Sir 
Bobert  to  charge  and  incumber  all  and  singular  the  said  towns, 
lands,  and  premises  aforesaid,  or  any  part  or  parts  thereof,  with 
any  sum  or  sums  for  the  younger  child  or  children  of  the  said 
Sir  Bobert,  begotten  or  to  be  begotten  on  the  said  Anne,  in  such 
[  •189  ]  *proportion8  and  manner  and  payable  at  such  time  or  times  as 
he  should  by  deed  or  will  appoint."  And  it  was  further  agreed, 
''  that  it  should  also  be  lawful  to  and  for  the  said  Sir  Bobert  to 
raise  and  levy,  by  one  or  more  sales  or  mortgages  of  all  or  any  part 
of  the  said  premises,  any  sum  or  sums  of  money  not  exceeding  in 
the  whole  the  sum  of  20,000/.,  or  to  charge  the  premises  aforesaid 
therewith,  to  and  for  such  use  and  uses  as  he  should  at  any  time 
or  times  by  deed  or  will  appoint."  Sir  Bobert  and  his  wife  then 
covenanted  to  levy  one  or  more  fine  or  fines  before  the  end  of  the 
then  ensuing  Trinity  Term,  unto  the  said  Thomas  Lloyd  and  his 
heirs  of  all  the  said  towns  and  lands,  to  enure  to  the  uses  of  said 
settlement.  On  the  back  of  the  deed  there  was  an  endorsement 
signed  and  sealed  by  the  said  Sir  Bobert  and  Anne,  his  wife,  in 
the  following  words :  **  It  was  agreed  between  the  parties  within 
mentioned,  previous  to  the  execution  of  the  within  deed,  that  the 
within  named  Bobert  F.  Deane  and  John  F.  Deane,  and  every 
other  child  of  said  Sir  Bobert  Tilson  Deane,  and  Anne,  his  wife, 
who  shall,  under  the  limitations  therein  mentioned,  be  in  posses- 
sion of  the  premises  therein  mentioned,  or  any  part  thereof,  to 
make  leases  of  the  whole  or  any  part  thereof  for  any  term  not 
exceeding  three  lives  or  thirty-one  years,  provided  such  lease  be 
made  to  commence  in  possession,  and  that  the  best  improved 
yearly  rent  that  can  be  had  for  the  same  at  the  time  of  making 
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such  lease  be  reserved  thereby,  and  that  no  fine  or  other  con-    Mubkkbry 
sideration  shall  be  taken  for  or  on   account   *of  the  making    chinneby. 
thereof."    In  the  following  Trinity  Term  Sir  Robert  and  Anne,       [  *i90  ] 
his  wife,  in  pursuance  of  their  covenant,  levied  a  fine  of  the 
lands  comprised  in  said  settlement.     *     *    * 

By  indenture  dated  the  26th  of  August,  1779,  Sir  Robert  and 
Anne,  his  wife,  in  consideration  of  1,000Z.,  demised  to  William 
Sheehy  for  a  term  of  999  years,  at  the  rent  of  202.,  the  lands  of 
Rosnerilane  and  also  part  of  Springfield,  subject  to  a  lease  made 
of  the  latter  on  the  28th  of  February,  1746,  by  John  Fitzmaurice 
to  Isaac  Howell  for  three  lives,  at  a  rent  of  40/.  Qs. :  and  Sir 
Robert  covenanted  for  himself  and  his  wife,  their  heirs,  executors, 
dec.,  to  levy  one  or  more  fine  or  fines  unto  the  said  William 
Sheehy,  his  executors,  &c.,  of  all  the  premises  thereby  demised. 
The  lands  included  in  this  lease  were  part  of  the  premises 
comprised  in  the  settlement  of  the  25th  of  May,  1779. 

By  indenture  of  lease,  dated  the  28th  of  October,  1779,  Sir 
Robert,  and  Anne,  his  wife,  in  consideration  of  a  sum  of  2,0002., 
demised  to  Roger  Sheehy,  the  younger,  the  lands  of  Clonmore, 
(being  part  of  the  lands  comprised  in  the  said  settlement  of  the 
25th  of  May,  1779,)  for  a  term  of  999  years,  at  a  yearly  rent  of 
150L  This  lease  contained  permission  to  the  said  Roger  Sheehy, 
his  executors.  Sec,,  during  the  continuance  of  the  term,  to  graff, 
cut,  and  bum  the  soil  and  surface  of  the  lands  ^thereby  demised,  [  *i9i  ] 
without  incurring  or  being  liable  to  any  penalty  or  forfeiture  for 
the  same,  notwithstanding  the  several  Acts  to  prevent  the 
pernicious  practice  of  burning  land;  and  it  also  contained  a 
clause  empowering  the  said  Roger  Sheehy  to  quit  and  surrender 
the  demised  premises  at  the  end  of  every  year  of  the  said  term, 
upon  giving  six  months'  notice  in  writing.  There  was  also  a 
covenant  on  the  part  of  Sir  Robert  and  wife,  to  levy  one  or 
more  fine  or  fines  to  the  said  Roger  Sheehy,  his  executors,  &c., 
of  all  the  said  lands,  for  the  more  effectual  confirming  the 
said  demise. 

By  indenture  of  lease,  dated  the  4th  of  June,  1780,  Sir  Robert 
and  Anne,  his  wife,  in  consideration  of  a  sum  of  5,7802.,  demised 
to  Roger  Sheehy,  the  elder,  another  portion  of  lands  situated  in 
the  county  of  Limerick,  and  also  the  lands  of  Gortaheedy,  in  the 
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MusKEBBT  county  of  Cork,  (and  which  also,  with  the  exception  of  Gprta- 
CuiimRBT.  heedy,  were  part  of  the  lands  comprised  in  the  settlement  of  the 
25th  of  May,  1779,)  subject,  nevertheless,  to  the  remainder  of 
the  terms  unexpired  of  different  leases  then  subsisting  and  set 
out  in  a  schedule  annexed  to  said  lease,  to  hold  the  same  for  the 
term  of  999  years,  at  the  yearly  rent  of  502.,  without  impeach- 
ment of  waste ;  and  with  power  to  the  lessee/  his  executors,  &c., 
to  cut,  fell,  and  carry  away  all  timber  and  other  trees  then 
growing,  or  which  thereafter  should  grow  on  the  said  demised 
premises,  and  to  graff  and  burn  any  part  of  said  premises,  as 
often  as  he  or  they  should  think  proper;  there  was  also  a 
covenant  on  the  part  of  Sir  Robert  and  wife,  to  levy  a  fine  or 
[  *^^  ]  fines  to  the  said  Roger  ^Sheehy,  his  executors,  &c»,  for  the 
effectual  confirming  the  said  demise.  The  schedule,  referred  to, 
specified  five  leases  for  lives,  of  different  portions  of  said  lands, 
as  subsisting  at  the  date  of  the  said  demise,  and  which  were  all 
executed  previous  to  the  settlement  of  1779 ;  the  rent  reserved 
by  said  lease  was  less  than  the  former  and  ancient  rents.  All 
the  aforesaid  leases  to  the  Sheehys  contained  the  usual  clauses 
of  entry  and  distress,  &c.,  and  a  reservation  of  the  royalties. 
No  fines  were  levied  by  the  said  Sir  Robert  and  his  wife, 
pursuant  to  the  covenants  in  said  leases. 

The  sum  raised  by  Sir  Robert,  by  means  of  fines  taken  upon 
these  and  other  leases,  amounted  altogether  to  10,2082. 

Sir  Robert,  by  a  deed  bearing  date  the  29th  of  April,  1780, 
reciting  the  settlement  of  the  25th  of  May,  1779,  and  the  power 
to  him  therein  contained  to  raise  by  sale  or  mortgage  any  sum 
not  exceeding  20,000Z.,  mortgaged  to  St.  John  Chinnery  the 
Springfield  and  Farrihy  estates,  (subject  to  the  before-mentioned 
leases  to  the  Sheehys,)  for  a  sum  of  6,(KX)2. 

In  the  year  1781  Sir  Robert  was  created  Lord  Muskerry ;  and 
by  a  deed,  dated  the  7th  of  April,  1788,  reciting  the  settlement 
of  the  25tb  of  May,  1779,  and  the  mortgage  of  the  29th  of  April, 
1780,  Lord  Muskerry  executed  a  further  mortgage  to  St.  John 
Chinnery,  of  the  Springfield  and  Farrihy  estates,  subject  to 
[*19S]      *the  before-mentioned  leases  to  the   Sheehys,  for  a  sum  of 

4,500Z.     *     *     * 
[194]  On  the  20th  of  November,  1784,  Sir  B.  Chinnery,  in  the 
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name  of  his  brother,  St.  John  Chinnery,  filed  a  bill  in  the  Court     Musrerrt 
of  Exchequer  against  Lord  and  Lady  Muskerry,  to  foreclose  the    chinnery. 
mortgages  of  the  29th  of  April,  1780,  and  the  7th  of  April,  1788, 
bat  pending  said  cause  St.  John  Chinnery  died  without  issue, 
leaving  his  brother,  Sir  B.  Chinnery,  his  heir-at-law,  whom  he 
also  appointed  his  sole  executor.     *     *     ♦ 

On  the  19th  February,  1807,  there  was  a  decree  in  the  [  i^-^  J 
Exchequer  cause  for  a  sale  of  the  said  Springfield  and  Farrihy 
estates,  for  the  payment,  with  interest  and  costs,  of  the  sum 
reported  doe  on  foot  of  said  mortgages,  subject  nevertheless  to 
[the  prior  mortgage  debts  which  were  paramount  to  the  settle- 
ment of  1779,  and  which  had  been  purchased  by  and  assigned  to 
Sir  B.  Chinnery  since  the  institution  of  the  suit,]  and  also 
subject  to  the  several  leases  mentioned  to  be  made  to  Boger 
Sheehy  the  elder,  Boger  Sheehy  the  younger,  and  William 
Sheehy.  In  *1808  Sir  B.  Chinnery  died,  having  bequeathed  to  [  *i^6  ] 
his  two  sons  the  sums  due  on  foot  of  the  said  several  mortgages, 
•  *  and  appointed  his  widow,  Alice  Chinnery,  his  executrix, 
who  proved  his  will  and  revived  the  suit  in  the  Court  of 
Excheqaer. 

Pursuant  to  the  final  decree  of  the  19th  of  February,  1807,  in 
the  Exchequer  suit,  the  Springfield  and  Farrihy  estates  were  set 
ap  for  sale,  subject  to  [the  said  prior  mortgage]  and  the  said 
several  leases  to  the  Sheehys;  and  on  the  8th  of  May,  1812, 
Alice  Chinnery,  the  widow  and  executrix  of  Sir  B.  Chinnery, 
became  the  purchaser,  and  the  said  estates  were  accordingly 
conveyed  to  her,  but  the  deed  of  conveyance  was  executed  by  the 
Chief  Remembrancer  only.  Eobert  Lord  Muskerry  died  in  July, 
1818,  leaving  Anne  Lady  Muskerry,  his  widow,  and  John  Thomas 
Deane,  (who  thereupon  became  Lord  Muskerry,)  and  the  present 
plaintiff,  Mathew  Deane,  his  only  children,  him  surviving. 

The  original  bill  in  this  cause  was  filed  on  the  6th  May,  1819, 
by  John  Thomas  Lord  Muskerry  and  Anne  Dowager  Lady 
Muskerry.  In  the  year  1824  John  Thomas  Lord  Muskerry  died 
without  issue,  and  thereupon  Mathew  Deane  became  Lord 
Muskerry.    Anne  Lady  Muskerry  died  in  the  year  1880. 

An  amended  bill  was  filed  by  Mathew  Lord  Muskerry,  on 
the  3rd  of  June,  1826,  against  the  widow  and  children  of  the 
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MnsKRRBY    late  Sir  B.  Chinnery,  and  the  representatives  of  the  *Sheehys, 
Chinnkby.    ^^^  lessees,   which,   after    stating  a  variety  of    dealings  and 

[  *197  ]  transactions  between  Robert  Lord  Muskerry  and  Sir  B. 
Chinnery,  in  addition  to  the  several  matters  before  mentioned, 
charged  (among  other  things)  that  the  said  several  leases  were 
not  authorized  by  any  power  in  the  settlement  of  1779;  that 
Lord  Muskerry  having  raised  10,208Z.  by  taking  fines  upon 
leases,  and  also  10,500Z.  by  the  said  mortgages  to  St.  John 
Chinnery,  had  exceeded  his  power  to  charge  under  the  settlement 
of  1779,  which  limited  him  to  20,000Z. ;  and  that  the  said  mort- 
gages, having  been  made  subject  to  the  said  fraudulent  leasee, 
were  contrary  to  the  intent  and  meaning  of  the  power. 

[The  bill  also  impeached  the  decree  for  sale  in  the  Exchequer 
suit  and  prayed  redemption  of  the  prior  mortgages  and  the 
usual  accounts.] 

[  198  ]  The  cause  was  heard  before  Lord  Plunket,  on  the  29th  of 

November,  1882,  when  his  Lordship  directed  that  a  case  should 
be  submitted  for  the  opinion  of  the  Court  of  Common  Pleas, 
upon  the  following  questions,  viz. — *'  Whether  the  leases  bearing 
date  respectively  the  26th  day  of  August,  1779,  the  28th  day  of 
October,  1779,  and  the  14th  of  June,  1780,  made  by  Sir  Robert 
Tilson  Deane,  who  was  afterwards  created  Baron  Muskerry,  and 
Dame  Anne  his  wife,  to  William  Sheehy,  Roger  Sheehy  the 
younger,  and  Roger  Sheehy  the  elder,  respectively,  or  any  or 
either,  and  which  of  the  said  leases  were  or  was  warranted  by 

[  *199  ]  any  power  contained  "^in  the  deed  bearing  date  the  25th  day  of 
May,  1779."  And  all  further  directions  were  reserved  until  the 
opinion  of  the  Court  of  Common  Pleas  should  be  had. 

The  Court  of  Common  Pleas  certified  that  the  said  leases  were 
not  warranted  by  any  power  contained  in  the  deed  of  settlement, 
bearing  date  the  25th  day  of  May,  1779. 

Alice  Chinnery  died  intestate  after  the  argument  of  the  case  in 
the  Common  Pleas,  leaving  her  two  sons,  the  Chinnerys,  her 
surviving,  and  the  cause  now  came  on  for  further  directions  upon 
bill  and  answer  and  this  certificate. 

The  Atiomey-Generalf  on  behalf  of  the  plaintiff^  opened  the 
foregoing  facts  to  the  Court. 
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Mr.  Lefroy^  when  the  cause  was  again  called  on,  stated  Muskebry 
that  the  Court  would  be  relieved  from  the  necessity  of  hearing  a  ohiknery. 
considerable  branch  of  the  case,  as  there  was  an  arrangement  in 
progress  with  respect  to  the  demands  on  the  foot  of  the  mortgages, 
in  which  the  counsel  on  both  sides  had  concurred ;  but  that  a 
difficulty  arose  from  the  circumstance  of  the  Ghinnerys,  in  whom 
the  mortgages  were  vested,  being  lunatics ;  that  a  reference 
therefore  was  necessary,  and  that  a  petition  had  accordingly 
been  presented. 

The  Lord  Ghancbllor  said  he  would  make  an  order  upon  the 
petition  at  once,  and  refer  it  to  the  Master  to  "^inquire  and  report  [  *2oo  ] 
whether  the  proposed  compromise  would  be  for  the  benefit  of  the 
lunatics,  and  added  that  he  should  wish  to  have  the  assistance  of 
one  or  two  of  the  law  Judges  in  deciding  the  remaining  question 
as  to  the  validity  of  the  leases. 

Accordingly  that  question  came  on  to  be  argued  before  the 
Lord  Chancellor,  the  Lord  Chief  Justice  of  the  Common  Pleas, 
and  the  Lord  Chief  Baron. 

The  AUod-ney-General,  Mr.  Lefroy^  and  Mr.  Furlong,  for  the 
plaintiff : 

The  first  general  objection  applicable  to  all  these  leases  is,  that 
they  do  not  purport  to  be  made  in  pursuance  of  the  leasing,  or 
any  other  power  in  the  settlement.  Secondly,  that  they  all  are 
leases  made  in  consideration  of  fines.  There  are  other  objections 
confined  to  each  individually;  two  of  them  are  reversionary 
leases  and  two  of  them  confer  an  extraordinary  power  of 
waste,  and  the  third,  in  addition  to  this,  contains  a  clause  of 
surrender.     *    »     * 

This  power  must  be  construed  so  as  to  make  it  consistent  with  [  202  ] 
other  provisions  of  the  settlement ;  it  was  not  the  intention  of 
the  parties  to  give  Lord  Muskerry  such  an  unlimited  power  as 
would  enable  him  to  defeat  all  the  provisions  of  the  settlement ; 
they  did  not  mean  to  confer  upon  him  an  indefinite  power  to 
dispose  of  the  entire  of  the  estate ;  they  give  him  certainly  a 
most  liberal  power,  but  still  they  confined  him  within  certain 
limits.     *     »     * 
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MusKEBBT        As  to  the  objections  applicable  to  the  leases  individually  ;  two 
CiiiNNEBT.    of  these  leases  weFe  made  of  premises  of  which  there  were 
[  203  ]       outstanding  leases    for    lives  ;    the  words  in  the  power  are, 
"lease  or  demise,"  which  import  present  possession:  Doe  v. 
Hiem(i).     *     *     • 
[  204  ]  In  another  of  the  leases  there  is  a  power  to  the  tenant  to  graff 

and  burn,  and  also  a  clause  of  surrender ;  the  clause  of  sur- 
render is  in  itself  objectionable,  it  has  been  so  decided  by  the 
Court  of  King's  Bench  in  Ireland :  Doe  v.  Creed  (2).  Much  more 
so  when  it  is  coupled  with  a  clause  permitting  waste,  so  that 
tenant  having  reduced  the  land  to  a  caput  mortuum  may  throw 
it  up.  The  burning  of  land  has  been  denounced  by  the  Legisla- 
ture as  pernicious,  and  though  it  may  not  amount  to  waste,  a 
clause  authorizing  even  bad  husbandry  would  be  sufficient  to 
vitiate  the  leases :  Taylor  v.  Horde  (a) ;  Goodtitle  v.  Finnran  (4). 
[  *205  ]  It  is  sought  to  sustain  these  leases,  on  the  authority  of  *  Ward 

V.  Hartpole  (5),  as  an  execution  of  the  power  to  raise  money  by 
sale  or  mortgage :  that  case,  however,  is  distinguishable  from 
the  present,  as  there  there  was  a  general  power  to  raise  money, 
but  here  the  parties  are  expressly  limited  to  the  raising  of  money 
by  sale  or  mortgage,  which  modes  are  not  so  inconvenient  to  the 
remainder  man,  whereas,  if  the  money  be  raised  by  means  of 
leases  the  estate  can  never  be  discharged  of  the  incumbrance. 

Mr.  Warren,  Mr.  O'Loghlen,  and  Mr.  Collins^  for  the  repre- 
sentatives of  Boger  Sheehy  the  younger,  the  lessee  in  the 
lease  of  the  28th  of  October,  17v  9 : 

It  would  have  been  open  to  Lord  Muskerry  to  defeat  the 
alleged  objects  of  the  settlement,  even  upon  the  construction 
contended  for  upon  the  other  side,  as  it  is  admitted  that  under 
the  power  he  might  have  made  a  lease  for  any  term  and  at  any 
rent,  and  therefore  a  lease  at  a  nominal  rent  to  a  trustee  for 
himself :  TaUwt  v.  Tipper  (6)  ;  or  he  might  have  made  a  lease 
for  a  year,  and  upon  the  expiration  of  the  term  have  granted  a 
renewal,  taking  a  fine  to  any  amount.     The  power  provides  for 

(1)  17  E.  R.  259  (5  M.  &  S.  45).  (4)  Doug.  544. 

(2)  2  Hud.  &  B.  128.  (6)  22  R.  R.  61  (3  Bligh,  470). 

(3)  1  Burr.  60.  (6)  Skin.  427. 
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four  distinct  objects,  first,  to  lease  for  any  term  of  lives  or  years ;     Muskkrby 
secondly,  to  do  so  with  or  without  covenants  for  renewal ;  and,    chinnery. 
thirdly,  in  case  of  the  determination  of  such  leases  to  make  new 
or  other  leases,  and,  fourthly,  to  make  any  lease  with  or  without 
fine.     *     *    » 

It  has  been  said  that  the  taking  of  fines  is  an  inconvenient  [  206  ] 
mode  of  raising  money ;  so  far  from  being  so,  it  might  be  bene- 
ficial, as  the  rent  would  be  better  secured  and  the  tenure 
preserved.  There  is  another  leasing  power  in  the  settlement 
which  shows,  that  where  the  parties  intended  to  restrict  the 
power,  they  knew  well  what  expressions  to  use,  and  they  also 
knew  how  to  prevent  the  donee  of  the  power  from  taking  a  fine. 
It  is  not  attempted  to  be  said  that  the  rent  and  fines  were  not 
the  fall  value  of  the  lands  demised.  If  the  construction  for 
which  the  lessees  contend  be  adopted,  no  party  will  be  injured, 
as  but  little  more  than  20,000Z.  was  raised ;  but  if  the  Court 
adopt  the  other  construction,  the  bond  fide  tenant  will  be  deprived 
of  his  property,  upon  which  he  has  expended  large  sums,  and 
that  too  upon  the  construction  of  a  most  doubtful  clause. 
Rogers^s  case  (i)  and  Wliitlock'a  case  (2)  establish,  that  it  is 
unnecessary  to  refer  to  the  power  where  the  object  could  not  be 
effectuated  by  any  other  means  but  an  execution  of  the  power, 
and  it  is  no  matter  whether  the  *party  intended  to  execute  the  [  *207  ] 
power  or  not,  he  must  make  his  act  as  good  as  his  interest  will 
enable  him  to  do:  Blake  v.  Mamell  (a).  Then  as  to  the  clause 
permitting  waste,  it  can  be  no  objection  where  there  is  such  a 
general  unrestricted  power  to  make  leases  for  any  period  of  time, 
for  1,000  years,  or  even  for  lives  renewable  for  ever.  Besides, 
many  persons  think  that  the  burning  of  lands  is  not  bad 
husbandry ;  the  Act  of  Parliament  merely  gives  to  the  landlord 
a  power  of  recovering  penalties  if  he  should  deem  it  injurious, 
but  there  is  nothing  in  it  to  prevent  the  landlord  from  giving  his 
tenant  permission  to  burn  the  soil.  With  respect  to  the  clause 
of  surrender,  the  Court  of  King's  Bench  certainly  held,  in  Doe  v. 
Creed  (4),  that  such  a  clause,  under  the  particular  circumstances 

(1)  1  Ventr.  228.  R.  E.  56  (4  Dow,  248). 

(2)  8  Bep.  69  b.  (4)  2  Hud.  &  B.  128. 

(3)  2  Ball  &  B.  35,  affirmed  16 
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MusKBBBT    o!  that  case,  invalidated  the  lease,  but  it  would  be  carrying  the 
Chinkbby.    doctrine  much  further  to  say,  that  if  a  tenant  gives  2,0001.  for  a 
lease,  on  which  comparatively  a  small  rent  is  reserved,  he  should 
not  be  permitted  to  give  that  back  to  his  landlord. 

There  is  a  decree  of  the  Court  of  Exchequer  for  a  sale  of  the 
premises  subject  to  these  leases,  and  if  the  validity  of  the  leases 
is  to  be  disputed,  it  cannot  be  done  in  this  Court  as  long  as  the 
decree  in  the  Court  of  Exchequer  remains  unimpeached. 

[  •208  ]  (The  Lord  Chancellor  here  observed  that  his  attention  ♦had 

been  withdrawn  from  the  facts  of  the  case,  from  the  time  it  was 
stated  a  compromise  had  been  entered  into;  and  as  the  bill  had 
been  filed  to  impeach  the  mortgages  and  the  sale,  and  as  the 
Chinnerys  and  Lord  Muskerry  had  come  to  an  agreement,  by 
which  they  withdrew  from  the  consideration  of  the  Court  the 
question  as  to  the  validity  or  invalidity  of  the  sale,  he  did  not 
think  he  had  jurisdiction  to  decide  upon  the  validity  of  the 
leases,  and  that  he  was  now  placed  in  a  different  situation  from 
what  he  would  have  been,  if  the  proceedings  had  been  con- 
tinued against  all  the  parties,  and  expressed  a  wish  (when  the 
argument  upon  the  leasing  power  should  be  finished)  to  hear 
a  counsel  upon  each  side,  upon  the  question,  whether  in  the 
then  state  of  the  pleadings  he  could  decide  upon  the  validity 
of  the  leases.) 

«  «  *  *  * 

[  209  ]  The  sum  raised  by  the  fines   and  the  mortgages  scarcely 

exceeded,  in  the  whole,  the  sum  which  Lord  Muskerry  had 
power  to  raise,  and  the  mortgages  being  made  subject  to  the 
leases,  it  is  plain  that  the  parties,  when  taking  the  fines, 
had  in  their  contemplation  the  execution  of  the  power  to 
charge  20,000Z. 

Mr.  Richards,  for  the  representatives  of  Roger  Sheehy  the 
elder,  the  lessee  in  the  lease  of  the  4th  June,  1780,  contended 
that  the  objection  to  this  lease,  on  the  ground  of  its  being  a 
concurrent  lease,  was  not  tenable,  and  cited  [Doe  v.  Calvert  (i), 
Doe  V.  Hiern  (2),  and  other  cases] . 

(1)6  11.  R.  451  (2  East,  376).  (2)  17  R.  K.  259  (5  M.  &  S.  40). 
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Mr.  Lefroy,  in  reply  :  Mubkebrt 

V. 

*     *     A  power  to  raise  money  by  sale  or  mortgage  can  never    Chinnkbt. 
authorize  the  taking  of  fines  upon  leases,  as  long  as  a  sale,        [^i^^J 
mortgage,  and  lease  are  three  distinct  things. 

Mr.  Lefroy,  for  the  plainti£fs,  upon  the  question  reserved : 
Notwithstanding  the  arrangement  with  the  Ghinnerys,  the  Fth.  12. 
plaintiff  is  entitled  to  impeach  the  leases.  There  was  no 
compromise  with  the  Ghinnerys  until  the  hearing,  and  up  to 
that  period  the  tenants  had  the  full  benefit  of  the  defence  made 
by  the  Ghinnerys  upon  the  record,  and  of  the  examination  of 
witnesses ;  the  compromise  only  settles  the  amount  of  what  is 
due  to  the  Ghinneiys.  This  point  is  quite  a  surprise  upon  the 
parties.  If  the  plaintiff  had  thought  that  by  this  compromise  he 
would  be  prevented  from  disputing  the  leases,  he  never  would 
have  entered  into  it.     *     *     * 

Mr.  O'Lofjhlen,  contra.     *     *     ♦  [  211  ] 

Thk  Lord  Chancellor  :  [  212  ] 

In  this  case  I  have  had  the  able  assistance  of  the  Lord  Chief 
Justice  of  the  Common  Pleas  and  the  Lord  Chief  Baron,  and  of 
course  I  should  have  asked  them  to  favour  myself  and  the  Bar 
by  pronouncing  their  opinions  in  Court,  if  the  case  had  not 
taken  a  very  unexpected  turn,  which  *rendered  it,  in  my  view,  [  ♦iis  ] 
unnecessary  to  decide  the  legal  question.  The  bill  was  originally 
filed  against  the  Ghinnerys  and  against  the  lessees,  impeaching 
both  the  sale  of  the  inheritance  and  the  leases,  and  praying  that 
the  leases  might  be  declared  void  as  an  undue  execution  of  the 
power,  and  that  the  sale  might  be  declared  fraudulent  and  void, 
and  that  Lord  Muskerry  might  be  declared  entitled  to  the 
possession.  I  do  not  agree  with  the  argument  that  there  was 
any  thing  multifarious  in  that  bill ;  as  the  pleadings  originally 
stood,  the  plaintiff  was  entitled  to  seek  the  relief  he  did.  When 
the  ease  was  before  me  a  few  days  ago,  sitting  alone,  after  all  the 
facts  had  been  stated,  the  counsel  for  the  plaintiff  interposed, 
stating  that  an  arrangement  had  been  entered  into  with  the 
Ghinnerys,  and  stopped  the  further  progress  of  the  cause  as 
against  the  Ghinnerys ;  of  course  I  did  not  interfere  with  that 
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MuBKBRBT  arrangement.  It  was  then  suggested  that  there  was  but  one 
Chinnbbt.  pomt  to  be  argued,  namely  the  question  as  to  the  legal  validity 
of  the  leases,  and  that  that  point  had  been  submitted  to  the 
Court  of  Common  Pleas  for  their  opinion,  and  they  decided  that 
these  leases  were  void,  as  an  invalid  execution  of  the  power,  and 
therefore  that  I  had  nothing  further  to  do  with  this  cause,  but  to 
decide  the  question  upon  their  certificate  as  I  might  agree  with 
it  or  not.  For  this  purpose  I  asked  for  the  assistance  of  the 
Lord  Chief  Justice  and  the  Lord  Chief  Baron,  and  I  hoped  to 
be  able  to  decide  the  equitable  and  legal  question  without  putting 
the  parties  to  great  expense  and  further  delay,  by  sending  this 
case  to  another  Court.  It  occurred  to  me,  in  the  course  of  the 
[  *^i^  ]  hearing  before  myself  and  the  learned  ^Judges,  to  ask,  who  were 
the  parties  conducting  the  argument  ?  I  took  it  for  granted  that 
the  Chinnerys  were  represented  upon  this  point,  but  it  was 
stated  that  the  lessees'  representatives  only  were  then  before][the 
Court.  It  struck  me  at  once  that  the  position  of  the  case  was 
altered,  and  I  felt  considerable  doubt  whether  it  was  possible  to 
give  any  relief  against  the  lessees,  while  the  sale  to  the  Chinnerys 
was  unimpeached.  However,  I  allowed  the  argument  to  go  on, 
and  I  then  desired  that  one  counsel  on  each  side  should  argue 
that  point  before  me  alone.  I  have  therefore  had  the  entire  case 
before  me.  The  question  as  it  now  stands  is  this,  can  Lord 
Muskerry  impeach  these  leases  in  the  absence  of  the  Chinnerys  ? 
It  is  contended  that  the  compromise  with  the  Chinnerys  does 
not  affect  the  question  as  to  the  leases.  The  Chinnerys  were 
properly  here,  but  they  have  been  withdrawn  from  the  juris- 
diction of  the  Court.  The  consideration  has  been  withdrawn 
from  me  of  the  point,  whether  the  sale  to  the  Chinnerys  was 
impeachable  or  not.  I  have  had  no  means  of  forming  an 
opinion  upon  that  question,  therefore  I  cannot  say  that  the 
sale  can  be  impeached,  and  the  mode  in  which  the  case 
has  been  argued  shows  the  difficulty  in  which  the  Court  is 
placed. 

A  settlement  was  executed  in  the  year  1779,  containing  very 
peculiar  leasing  powers,  and  under  those  powers  leases,  for 
which  very  large  considerations  were  paid,  were  immediately 
granted  for  very  long  terms  of  years,  amounting  to  perpetuities, 


VOL.  xLvi.]    1886.     CH.  (IB.)     L.  &  G.  t.  SUGDEN,  214—216.  208 

under  which  the  tenants  have  enjoyed  up  to  this  time.     In  a    Mubkerbt 
former  suit  instituted  by  a  prior  ^incumbrancer  the  Court  set    ghd^nebt. 
aside,  or  rather  removed,  these  leases  out  of  the  way  of  the       [  •216  ] 
prior  incumbrancer,  to  the  extent  of  his  incumbrance,  but  the 
Court  very  properly  gave  the  lessees  a  right  to  stand  in  the 
place  of  the  incumbrancer,  so  far  as  by  rack  rents  they  should 
pay  off  any  part  of  that  incumbrance.    It  was  a  right,  therefore, 
not  given  to  persons  claiming  under  the  settlement,  but  to  a 
person  claiming  paramount  to  the  settlement.     It  is,  however, 
a  powerful  circumstance  in  the  case  that  there  was  a  suit  in 
which  these  leases  were  partially  set  aside  or  removed.     The 
attention  of  every  body  must  have  been  drawn  to  them,  and 
therefore,  after  fifty  years'  possession,  and  after  great  expen- 
diture by  the  lessees,  I  cannot  allow  these  leases  to  be  impeached, 
except  upon  very  strong  grounds.    There  were  two  powers  in  the 
settlement,  the  power  of  leasing,  and  the  power  of  mortgaging 
or  a  power  of  raising  20,0O0Z.  by  sale  or  mortgage.     The  tenant 
for  life  did  execute  the  latter  power  to  the  extent  of  10,500Z. 
A  bill  was  filed  in  the  Court  of  Exchequer,  and  the  estates  were 
decreed  to  be  sold  in  the  year   1807,   and  there  was  a  sale 
accordingly  by  the  Court,  under  a  decree  regularly  made,  with 
all  the  parties  before  the  Court.     The  mortgages,  which  were 
created  under  the  second  power,  were  made  expressly  subject  to 
the  leases  under  the  first  power,  and  when  the  estates  were  sold 
by  the  Court  of  Exchequer,  they  were   sold  openly  subject  to 
those  leases.    I  must  therefore  consider  that  at  that  period  the 
Court  itself  considered  the  estates  as  properly  bound  by  these 
leases.    Now,  ia  the  first  place,  if  a  man  buy  an  ^estate  subject       [  *2i6  ] 
to  an  incumbrance,  and  it  turns  out  that  it  is  not  a  valid 
incumbrance,  yet  he  may  buy  so  subject  to  it  as  not  to  leave 
him  the  power  to  impeach  it.     The  cases  go  to  that  extent. 
Lord  Muskerry  was  tenant  in  tail  under  the  settlement,  and  I 
must  consider  him  now  to  have  filed  a  bill  against  the  lessees, 
upon  the  ground  that  these  leases  were  not  a  valid  execution  of 
the  power,  and  that  they  ought  to  be  set  aside  for  his  benefit ; 
and  as  the  matter  now  comes  before  me,  I  am  asked  to  give 
that  relief  in  a  cause  where  the  Chinnerys  are  not  substantially 
before  the  Court  for  the  purposes  of  this  question.     The  case  of 
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MuBKSBBT  Maguire  v.  Armstrong  (i)  may  be  considered  as  an  authority  for  this 
Chinnert.  equity.  A.  supposing  an  estate  devised  to  him  in  fee  on  failure 
of  issue  of  B.,  living  at  the  time  of  his  death,  had  been  barred 
by  a  recovery  suflfered  by  B.,  joined  him  in  a  conveyance  to  a 
purchaser  of  the  estate,  subject  to  certain  leases  made  by  B. 
B.  having  died  without  issue  living  at  his  death,  the  plaintiff, 
the  purchaser,  called  for  a  further  assurance.  Whether  he 
wanted  it  may  be  made  a  question,  for  if  a  man  devise  to  one 
in  fee,  with  an  executory  devise  over  to  another,  it  may  be 
thought  that  a  release  and  conveyance  by  both  of  them  would 
carry  the  absolute  fee  simple.  But  I  am  not  called  upon  to 
decide  this  point.  The  defendant  brought  ejectments,  and  offered 
not  to  disturb  the  purchaser  if  he  joined  in  impeaching  the 
leases  granted  by  B.,  but  if  the  legal  fee  in  all  events  passed  to 
[  *2i7  ]  the  purchaser,  A.  had  no  *title  to  maintain  those  ejectments. 
There  was  an  original  and  a  cross  bill  filed,  and  they  came  on 
to  be  heard  before  Lord  Manners,  who  permitted  the  devisee 
over  to  impeach  the  leases,  on  securing  the  rents  to  the  pur- 
chaser, and  said  that  there  was  a  case  where  the  purchaser 
broke  the  leases  subsisting  at  the  time  of  the  sale,  and  he  was 
decreed  to  be  a  trustee  for  the  vendor.  Where  that  case  is 
I  do  not  know ;  I  never  met  with  such  a  case ;  I  should  be  of 
opinion,  but  for  the  authority  of  this  case,  that  there  was  no 
such  equity.  The  devisee  over  having  joined  in  the  conveyance, 
the  fee  passed  against  the  executory  devisee  over,  at  least  in 
equity ;  and  if,  as  it  might  be  held,  at  law  also,  there  was  no 
ground  for  bringing  an  ejectment.  Now  as  to  the  equity ;  if  I 
buy  an  estate  subject  to  an  existing  lease,  and  the  estate  is 
conveyed  to  me  subject  to  that  lease,  suppose  I  see  on  the  face 
of  the  lease  that  the  tenant  has  given  a  considerable  fine,  and 
therefore  I  consider  the  rent  to  be  amply  secured  (for  the  greater 
the  price  given  for  the  lease  the  better  secured  is  the  rent,  and 
the  greater  is  the  inducement  to  the  purchaser,)  and  I  approve 
of  the  man  himself  as  a  solvent  tenant,  am  I  to  be  told  as  a 
purchaser,  that  the  seller  is  to  interfere  with  my  property,  and 
say  to  me,  ''you  may  be  content:  if  I  set  aside  the  lease  it 
cannot  affect  you?  "  but  I  should  answer,  ''I  have  the  benefit 

(1)  2'BaU&B.  538. 
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of  a  solvent  tenant  and  I  desire  the  lease  may  remain  undis-  Mctskerry 
torbed."  How  is  the  sellor  to  set  aside  the  lease?  What  CHiiniERY. 
becomes  of  the  covenants  of  the  original  lease?  Suppose  a 
covenant  against  alienation^  what  is  to  become  of  it?  Is  he 
himself  to  be  the  lessee?  *The  covenants  of  the  sellor  may  [*2i8] 
not  be  worth  any  thing,  and  the  value  of  the  property  may 
depend,  as  in  the  case  of  a  brewery,  put  by  Mr.  O'Loghien,  upon 
the  capital  and  skill  of  the  individual  tenant.  I  cannot  under- 
stand this  equity,  in  the  absence  of  fraud.  The  sellor  should 
impeach  the  leases  if  he  mean  to  do  so,  before  the  sale.  After 
the  conveyance  is  executed,  the  sellor  ought  not  to  be  permitted 
to  a£fect  the  relation  between  the  tenant  and  his  new  landlord. 
Many  cases  may  occur  in  which  a  man  would  not  attempt  to 
unpeach  a  lease  whilst  he  was  owner  of  the  estate,  and  yet  would 
promptly  do  so  if  he  were  allowed,  after  he  had  sold  the  estate 
to  another.  The  very  litigation  might  unsettle  and  ruin  the 
tenant,  and  yet  after  all  prove  unsuccessful.  In  Taylor  v. 
Stibbert{i)  the  Court  did  countenance  this  doctrine.  There  a 
tenant  for  life  had  granted  leases  with  covenants  for  renewal 
not  authorized  by  the  power  in  the  settlement,  and  he  and  his 
son,  tenant  for  life  in  remainder,  afterwards  concurred  with  the 
trustees  in  the  settlement,  for  the  sale  of  the  fee  under  a  power 
in  the  settlement  subject  to  the  leases,  and  Lord  Bosslyn  com- 
pelled the  purchaser  to  grant  renewals,  although  the  leases  were 
void  against  one  of  the  sellers  under  whom  he  claimed,  and  also 
against  the  tenants  in  tail  under  the  settlement.  I  do  not  touch 
a  case  of  this  sort, — a  void  lease  by  a  tenant  for  life  under  a 
power,  at  an  inadequate  rent,  and  then  a  sale  of  the  estate, 
under  a  power  of  sale  in  the  same  settlement,  at  a  price  in 
pn^rtion  to  the  rent  received ;  in  such  a  case  there  is  nothing 
*to  afTect  the  right  of  the  remainder  man  to  set  aside  not  only  [  *2i9  ] 
the  lease  but  the  sale.  The  purchaser  knew  that  there  were 
leases  and  ought  to  have  ascertained  the  terms  of  them,  and  not 
to  have  paid  his  money  for  the  estate  without  doing  so.  I  can 
hardly  conceive  so  strong  a  case  as  the  present.  A  man  with 
his  eyes  open  sells  an  estate  subject  to  a  lease,  and  after  that 
seeks  to  be  allowed  to  disturb  the  lease,  although  the  purchaser 
(1)  2  R  E.  278  (2  Ves.  Jr.  437). 
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MuBKSBBT  himself  desires  that  it  should  not  be  broken.  There  is  in  my 
CHiin^BBT.  opinion  no  equity  in  a  person  so  circumstanced  to  file  a  bill 
against  the  lessees,  unless  he  can  impeach  both  the  sale  and  the 
lease.  If  the  purchaser  has  improperly  got  the  reversion,  and 
having  the  legal  title  can  alone  maintain  an  ejectment,  the  seller 
would  have  a  right  to  mix  both  of  the  cases  together,  and 
impeach  at  the  same  time  both  the  sale  and  the  lease. 

It  would  be  very  difficult  to  persuade  me  that  there  is  an 
equity  as  against  the  lessee  where  a  man  has  been  in  possession 
for  half  a  century,  where  he  has  advanced  considerable  sums  of 
money,  and  been  at  great  expenditure,  and  where  there  has 
been  no  fraud.  It  is  simply  a  question  at  law  whether  the 
lease  is  good  or  not ;  and  you  have  no  right  in  a  court  of  equity 
to  impeach  a  lease  that  is  good  at  law,  unless  you  show  that 
you  have  a  right  to  come  here  for  equitable  relief  upon  other 
grounds.  Now  that  the  Chinnerys  have  withdrawn  from  this 
suit,  I  am  left  without  any  jurisdiction  to  impeach  these  leases 
in  their  absence.  Who  has  a  right  to  complain  if  the  property 
[  ♦220  ]  *was  sold  for  less  than  it  might  have  brought  ?  Why,  the 
creditors  who  were  not  paid.  I  cannot  impeach  these  leases 
unless  the  parties  are  before  the  Court  who  have  a  right  to 
impeach  them ;  I  cannot  allow  a  remainder  man  to  run  away 
with  the  money  of  the  creditors ;  it  is  impossible  in  the  absence 
of  the  landlord  to  impeach  these  leases ;  you  have  not  got  him 
here;  and  you  yourself  have  prevented  him  from  being  here. 
His  rights  must  be  affected  by  a  decree  in  your  favour.  I 
cannot  therefore  in  his  absence  decide  this  question  against 
the  lessees. 

But  as  this  is  a  case  of  considerable  anxiety  to  both  parties,  I 
am  not  indisposed  to  state  what  my  impression  was  upon  the 
arguments  upon  the  main  question,  as  I  take  it  for  granted  that 
both  sides  are  desirous  to  have  my  opinion,  and  the  opinion  of 
the  learned  Judges  who  sat  with  me.  I  very  early  entertained 
an  impression  that  the  case  was  not  satisfactorily  decided  in  the 
Court  of  Common  Pleas.  My  own  impression  was  that  these 
were  valid  leases.  The  settlement  is  rather  a  singular  one. 
Lady  Muskerry  was  seised  in  fee  at  the  time  of  the  settlement. 
There  are  no  recitals^  but  the  parties  proceed  at  once  to  settle 
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the  estates,  (his  Lordship  here  read  the  limitations  of  the  settle-  muskebbt 
ment.)  You  never  can  travel  out  of  such  an  instrument.  It  chinnery. 
vas  not  in  the  usual  course  that  the  reversion  in  fee  of  the 
wife's  estate  should  be  given  to  the  husband  after  the  common 
porposes  of  the  settlement  were  exhausted ;  why  was  it  not  left 
in  her  ?  But  you  must  act  upon  the  settlement  as  the  parties 
thought  fit  to  frame  it.  *I  make  this  observation,  because  it  [  *22i  ] 
was  strongly  pressed  upon  the  Court  that  this  was  not  a  voluntary 
setdement,  but  a  contract  which  the  Court  was  bound  to  execute, 
and  the  case  of  Scot  v.  Bell  (i)  was  cited,  but  that  case  and  the 
present  appear  to  me  to  depend  upon  different  grounds.  There 
a  person  having  a  right  under  an  existing  settlement,  was  called 
upon  to  join  in  a  new  settlement.  The  junction  of  that  person 
was  considered  as  essential.  The  question  there  was  simply 
this,  was  there  value  given  by  the  person  called  upon  to  join  ? 
hot  that  does  not  touch  the  case  before  the  Court.  Is  there  on 
the  face  of  this  settlement,  such  a  contract,  as  ought  to  require 
a  Gonstmction  of  the  power  different  from  what  it  would  receive 
in  any  other  settlement  ?  This  was  a  settlement  of  the  wife's 
estate;  suppose  Lord  Muskerry  a  month  afterwards,  for  a  purely 
vohmtary  consideration,  to  have  made  a  similar  settlement  of 
his  own  estate,  could  I  put  one  construction  upon  that  and 
aootiiex  upon  this  ?  I  am  clearly  of  opinion  that  I  could  not : 
though  I  may  look  at  the  situation  of  the  parties,  and  collect 
from  that  what  their  intention  was,  in  order  to  enable  me  to 
mderstand  the  sense  in  which  they  use  expressions;  yet  I 
cannot  do  so  in  order  to  put  a  construction  upon  words  not 
warranted  by  their  own  force.  Landsdown  v.  Latidsdoivn  contains 
simply  a  dictum  (2)  with  which  I  find  no  fault.  The  question  is  not 
whether  this  was  a  settlement  for  valuable  consideration,  but  I 
have  no  doubt  that  it  was,  though  made  after  the  marriage. 
1  think  there  can  be  *no  such  thing  as  a  voluntary  settlement  of  [  *222  ] 
the  wile's  estate,  the  property  passing  out  of  both  husband  and 
wife,  neither  could  convey  without  the  concurrence  of  the  other ; 
bat  whether  voluntary  or  not,  I  am  to  consider  the  construction 
of  the  power.  It  authorizes  Lord  Muskerry  to  lease  for  any 
time  or  term  of  years  or  lives,  and  with  or  without  covenants  for 
(1)  2  Lev.  70.  (2)  21  R.  B.  44  (2  Bligh,  88). 
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MuBKEBRY  renewal,  and  in  case  of  the  determination  of  all  or  any  of  the  afore- 
chinneuy.  said  lease  or  leases  respectively  from  time  to  time,  to  make  new 
or  other  leases  thereof  in  manner  aforesaid,  and  with  or  without 
fines.  Now  the  first  question  is,  what  is  the  construction  of  the 
words,  simply  understood  ?  Whether  the  Court  is  to  restrain  or 
cut  them  down  is  another  question.  The  counsel  on  both  sides 
elected  to  consider  the  case  as  if  the  clause  had  contained  the 
word  "and;"  but  then  it  was  contended  by  Mr,  Lefroy,  as  I 
understood,  that  the  words  "with  or  without  fines"  did  not 
authorize  the  receiving  of  any  fines,  except  upon  renewals  under 
covenants  in  prior  leases,  granted  under  the  power ;  and  being 
driven  to  it  by  the  Court,  he  stated  very  fully  and  fairly  what 
he  considered  the  power  would  authorize,  namely,  that  Lord 
Muskerry  had  a  right  to  make  leases  for  any  term  of  lives  or 
years,  at  any  rent  he  thought  fit,  and  with  or  without  covenants 
for  perpetual  renewal,  either  at  a  peppercorn  fine  or  for  value, 
and  that  he  might  renew  upon  taking  fines  if  authorized  by  such 
covenants  for  renewal ;  now  that  could  not  be  unless  the  words 
"  with  or  without  fines  "  were  limited  to  the  renewals,  and  it  was 
therefore  proposed  to  carry  the  words  "and  with  or  without 
any  fines,"  back  to  that  clause  which  ends  "  and  with  or  without 
[  '223  ]  covenants  *for  renewal."  Lord  Kenyon,  in  the  case  referred  to, 
lays  down  the  principle,  that  though  instruments  are  not  pointed 
or  stopped,  yet  courts  of  justice  will  stop  and  punctuate  them  in 
order  to  give  to  the  words  their  proper  import.  If  I  adopt  the 
construction  of  Mr.  Lefray  it  will  read  thus :  "To  lease  or 
demise  for  any  term  of  lives  or  years  with  or  without  covenants 
for  renewal,"  "and  with  or  without  fines."  Now,  I  have  no 
doubt  whatever  that  the  tenant  for  life  could  take  a  fine,  either 
upon  an  original  lease  or  upon  the  renewal  of  a  lease ;  for  the 
words  are  emphatic.  It  is  a  power  to  grant  leases  "with  or 
without  fines,"  and  with  or  without  covenants  for  renewal,  and 
the  more  you  try  to  take  from  the  words  their  natural  import, 
the  more  difficult  and  complicated  you  make  the  case.  I  cannot 
think  that  it  is  the  office  of  a  court  of  justice,  by  a  subtle  con- 
struction, to  cut  down  the  general  words  of  such  a  power  as  this, 
in  order  to  impeach  a  transaction  which  has  been  so  long 
acquiesced  in,  and  upon  the  faith  of  which  thousands  have  been 
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expended  by  the  lessees.  I  think  that  those  who  give  such  Muhkebbt 
powers  should  take  care  to  limit  them  distinctly,  and  not  send  ghiknebt. 
them  forth  in  a  shape  which  may  make  them  instruments  of 
evil  against  innocent  persons.  I  am  decidedly  of  opinion  that 
the  general  terms  of  this  power  authorize  the  taking  of  a  fine 
upon  any  lease,  whether  an  original  lease  or  the  renewal  of  a 
lease,  and  whether  granted  under  a  covenant  for  renewal  or  not, 
and  that  I  have  no  authority  to  restrict  them.  I  am  authorized  by 
the  Lord  Chief  Baron  to  state  that  he  entirely  concurs  with  me 
in  that  construction ;  and  I  am  justified  in  stating,  on  the  part 
of  the  Lord  Chief  Justice  of  the  Common  *Pleas,  who  was  [  *22i  ] 
placed  in  rather  an  embarrassing  situation,  that  the  arguments 
in  this  Court  have  made  a  strong  impression  on  his  mind.  Now 
the  next  power  in  the  settlement  bears  most  powerfully  upon 
that  conclusion.  Supposing  the  power  to  be  general,  have  I  a 
right  to  curtail  the  effect  of  it?  Although  there  are  those 
general  words,  may  I  limit  and  restrain  them  by  construction  ? 
The  power  is  to  charge  and  incumber  all  the  said  estates  with 
any  sum  or  sums  for  the  younger  children  of  the  marriage  in 
such  proportions  and  manner,  and  payable  at  such  times,  as 
Sir  Robert  should  by  deed  or  will  appoint.  Then  there  is  a 
power  to  Sir  Robert  to  "  raise  or  levy  by  sale  or  mortgage  any 
sum  or  sums  of  money  not  exceeding  20,0002.,  or  to  charge  the 
premises  therewith  for  such  uses  as  he  should  by  deed  or  will 
appoint."  Here,  after  a  strict  settlement,  is  a  power  to  the 
tenant  for  life  to  grant  any  leases  he  may  think  proper,  not 
limited  as  to  time  nor  as  to  the  rent,  and  he  may  grant  such 
leases  with  or  without  fines.  Next  there  is  a  general  power  to 
provide  for  younger  children,  and  then  there  is  a  power  by  sale 
or  mortgage  to  raise  20,000Z.  Now  before  the  parties  entered 
into  this  transaction,  there  were  two  children  in  existence,  and 
it  occurred  to  the  framers  of  this  deed  that  those  children  should 
have  some  power  to  make  leases,  and  accordingly,  by  an  indorse- 
ment on  the  deed,  a  power  is  limited  to  them  to  make  leases  for 
three  lives  or  thirty-one  years  at  the  best  improved  yearly  rent, 
and  that  no  fine  or  other  consideration  should  be  taken  by  them. 
This  is  a  short  and  simple  form.  When,  therefore,  they  meant 
to  put  a  restraint  and  impose  a  restriction  upon  the  ^exercise  of       [  *225  l 
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MusKEBRT    the  power  no  men  knew  better  how  to  execate  their  parpose. 
Chinneby.    What  then  is  the  construction  of  these  different  powers?    As 
regards  the  power  of  leasing,  the  case  of  Talbot  v.  Tipper  (i) 
bears  very  powerfully  upon  this  case.     There  the  power  was  to 
make  leases  with  fine  or  without  fine,  and  rendering  such  rents 
and  services  as  the  donee  of  the  power  should  think  fit.     The 
settlor  declared  the  uses  of  the  term,  to  secure  the  payment  of 
his  debts ;  and  afterwards  made  a  lease  without  reserving  rent. 
It  was  argued  that,  by  a  rational  construction  of  the  words,  some 
rent  must  be  reserved,  to  which  the  Court  made  this  answer,  ''  It 
being  to  reserve  such  rent  as  he  should  think  fit,  and  he  having 
thought  fit  to  reserve  no  rent,  this  shall  not  avoid  the  execution 
of  the  power,"  for  a  pepper  corn  reserved,  payable  forty  years 
after,  had  been  sufficient.    The  power  was  held  to  be  an  unlimited 
one.     I  must  say  that  I  think  courts  of  law  and  equity  have 
very  often  been  misspending  their  time  in  seeking  to  introduce 
qualifications  where  parties  have  used  general  expressions,  and 
not  taken  the  trouble  to  explain  the  intention  to  use  them  in  a 
restricted  sense.    If  I  am  to  restrain  this  power  at  all,  will  any 
body  point  out  how  far  I  am  to  restrain  it  ?    Where  is  the  limit  to 
be  ?    The  term  may  be  ten  thousand  years  and  the  rent  may  be 
a  peppercorn,  and  where  is  the  line  to  be  drawn  as  to  the  amount 
of  the  fine  ?    I  see  none.     I  think  there  is  no  power  in  this  Court 
to  cut  down  this  power.     There  is  nothing  to  guide  me  except 
[  *226  ]      what  appears  on  the  face  of  the  instrument  *and  therefore  I  am 
of  opinion  that  this  general  leasing  power  must,  both  at  law  and 
in  equity,  have  its  full  force  and  operation.     Now,  as  to  the  next 
power,  to  charge  for  younger  children  any  sum  he  should  think 
fit ;  that  also  is  without  limit :  the  settlement  gives  the  father  a 
power  to  appoint  any  sum.     In  the  case  of  Long  v.  Long  (2)  the 
very  point  was  decided.     There,  under  such  a  power  the  father 
thought  fit  to  direct  the  entire  estate  to  be  sold,  and  he  gave 
nearly  the  whole  of  the  produce  of  it  to  the  younger  children. 
It  was  argued  that  this  never  could  have  been  the  intention  of 
the  parties,  because  if  the  father  was  allowed  to  dispose  of  the 
whole  it  would  defeat  the  settlement,  but  Lord  Bosslyn  stopped 
the  counsel,  and  asked,  what  could  be  said  upon  that  point? 

(1)  Skin.  427.  (2)  5  R.  R.  101  (5  Vea  445). 
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Where  is  the  limit  here?  If  the  parties  themBelves  have  not  Mnt»KifiBKT 
limited  the  amount,  is  this  Court  to  be  called  on  to  do  so  for  chinnbby. 
them  ?  How  am  I,  sitting  as  a  Judge  in  a  court  of  equity,  to 
arrive  at  any  just  conclusion  as  to  what  the  proper  limit  should 
be,  where  the  parties  themselves  have  left  it  at  large  ?  The  effect 
of  the  two  cases  to  which  I  have  referred  is,  that  these  powers 
cannot  be  restrained ;  then  supposing  that  they  cannot  be 
restrained,  the  question  is,  are  there  any  equitable  rights  ?  This 
question  was  raised  in  the  course  of  the  discussion,  whether  or 
not  the  father  had  a  right  to  raise  the  20,000Z.  besides  the  fines, 
or  whether  the  fines  should  be  taken  as  a  portion  of  the  20,000^. ; 
I  am  not  called  upon  to  decide  that  point ;  but  *I  am  hot  at  all  [  *227  ] 
certain  that  the  Court  might  not  consider  that  there  would  be  no 
incongruity  in  holding,  that  the  fines  should  be  taken  to  be  in 
aid  of  the  power  to  charge  the  20,000/.  In  the  case  of  Blake  v. 
MarneUy  which  was  first  in  this  Court  and  afterwards  in  the 
House  of  Lords  (i)  it  was  decided,  that  under  a  power  of  raising 
a  certain  sum  of  money  you  may  limit  an  annuity  or  rent-charge, 
and  the  House  of  Lords  considering  it  an  equitable  execution  of 
the  power  reUeved  against  the  defect.  I  do  not  see  the  difference 
between  raising  the  charge  by  mortgage  and  by  such  an  annuity, 
which  was  really  only  a  postponed  mortgage  securing  the  pay- 
ment by  annual  instalments.  Why  was  it  not  good  at  law? 
No  damage  can  be  done  provided  the  amount  of  the  charge  be 
not  exceeded.  The  case  of  Ward  v.  HartpoU  (2)  which  has  been 
BO  much  discussed  at  the  Bar,  was  a  very  singular  case;  the 
power  there  was  to  grant  leases  for  any  number  of  years,  or  for 
one,  two,  or  three  lives  certain,  or  renewable  for  ever  at  the  best 
improved  rent  without  fine.  There  was  also  another  power 
enabling  the  tenant  for  life,  with  the  consent  of  the  trustees,  to 
raise  any  sum  or  sums  of  money.  He  did  grant  a  lease  upon  a 
fine,  and  therefore  that  could  not  have  been  at  the  best  improved 
rent,  because  a  fine  was  received,  and  it  was  not  considered  good 
under  the  first  power,  but  was  held  to  be  a  good  execution  of  the 
power  to  raise  any  sum  of  money.  This  case  shows  the  extent 
to  which  Courts  have  gone  in  order  *to  sustain  fair  transactions       [  *228  ] 

(1)  Mamdl  v.  Blake,  16  B.  B.  56  (2)  22  B.  B.  61  (3  Bligh,  470). 

(4  Dow,  248). 
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MuBKBBBY  like  these;  and  the  doctrine  of  Lord  Mansfield  in  that  case 
Chinkert.  agrees  with  the  decisions  in  Talbot  v.  Tijyper  and  Long  v.  Long. 
It  appears  to  me  that  it  is  impossible  to  defeat  these  leases  at 
law,  and  if 'they  cannot  be  defeated  at  law,  it  is  quite  clear,  in 
my  apprehension,  that  they  cannot  be  impeached  in  equity. 
They  were  granted  for  valuable  consideration  openly  paid.  They 
have  been  acquiesced  in  for  nearly  half  a  century.  They  have 
heretofore  been  made  the  subject  of  consideration  by  courts  of 
justice.  They  have  been  partially  set  aside  as  against  prior 
incumbrancers.  The  estate  has  been  sold  under  a  decree  subject 
to  these  leases,  and  in  my  judgment  they  cannot  now  be  impeached 
in  a  court  of  equity.  I  think  it  quite  clear  that  lessees  under  a 
power,  if  evicted  at  law,  are  entitled  under  the  usual  qualification 
to  be  relieved  in  equity  against  the  defective  execution  of  the 
power,  where  the  defect  is  not  matter  of  substance-  Campbell  v. 
Leech  (i)  is  the  leading  authority  on  that  head. 

There  were  some  minor  objections  upon  which  I  must  observe. 
It  was  contended  that  these  were,  in  effect,  reversionary  leases, 
but  I  think  that  the  point  does  not  arise  under  the  ample  terms 
of  this  power.  It  was  then  said  that  the  power  to  commit  waste 
invalidated  the  leases.  I  am  clearly  of  opinion,  and  the  Lord 
Chief  Baron,  and  I  believe  the  Lord  Chief  Justice  of  the 
Common  Pleas,  agree  with  me  in  thinking,  that  in  a  power  of 
[  '229  ]  this  nature,  *that  cannot  be  any  objection  to  the  validity  of  the 
leases,  because  the  power  is  unlimited. 

It  is  said  also  that  there  is  a  clause  of  surrender  ;  I  am  aware 
of  what  has  been  decided  in  this  country  upon  that  point,  but  I 
am  bound  to  say  that  my  opinion  does  not  agree  with  those 
decisions  on  the  abstract  question,  that  a  clause  of  surrender 
invalidates  a  lease.  I  think  not,  unless  you  put  in  express 
words  to  exclude  it.  During  the  fluctuations  of  prices  many 
cases  must  occur  in  which  a  solvent  tenant  cannot  be  obtained 
without  a  clause  of  surrender.  Insolvent  tenants  are  not  very- 
particular  as  to  the  continuance  of  the  term.  Where  the  trans- 
action is  bondjide,  and  the  terms  of  the  power  do  not  require  the 
number  of  years  to  be  absolute,  I  see  no  reason  for  holding  that 
a  clause  of  surrender  vitiates  the  lease.    Many  powers  do  require 

(1)  Amb.  740. 
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that  the  term  to  be  granted  shall  be  an  absolute  one,  that  is,  not  Muskbrby 
determinable,  and  this  is  a  powerful  reason  for  not  introducing  chinnebt. 
the  term  into  a  power  where  the  parties  themselves  have  been 
silent.  In  this  case  the  objection  is  entitled  to  very  little  weight, 
as  the  lessees  have  paid  a  large  consideration  ;  and  with 
reference  to  the  terms  of  the  power,  it  is  entitled  to  no  weight 
whatever.  These  I  think  were  all  the  objections  of  importance. 
There  was  another  made  at  the  close  of  the  argument,  which, 
in  an  ordinary  case,  would  have  been  entitled  to  attention  :  that 
the  lands  of  Gortaheedy  were  not  specified  in  the  settlement, 
that  they  were  included  in  one  of  the  leases  of  part  of  the 
settled  estate,  and  that  one  entire  rent  was  reserved,  and  there- 
fore that  lease  was  void  upon  *this  ground.  There  is,  in  my  [  •230  ] 
opinion,  considerable  force  in  that  objection,  and  in  an  ordinary 
ease,  that  is,  if  the  power  of  leasing  were  the  common  one,  it 
would  be  entitled  to  great  weight.  But  the  objection,  here, 
amounts  only  to  an  inconvenience,  and  it  is  not  irremediable; 
and  if  the  lessee  were  evicted  at  law  to-morrow,  we  ail  know  that 
upon  such  an  eviction  there  would  be  an  apportionment  of  the 
rent  at  law,  in  favor  of  the  person  entitled  under  the  settlement. 
This  therefore  is  not  an  objection  impeaching  the  lease.  After 
the  great  assistance  1  have  had,  and  after  the  able  arguments  of 
counsel,  and  after  the  attention  I  have  given  to  this  case  under 
the  peculiar  circumstances,  I  have  hazarded  somewhat  in  going 
out  of  my  way  to  review  the  whole  of  this  case,  but  I  have 
thought  it  my  duty  to  do  so,  in  order,  if  possible,  to  prevent 
further  litigation  between  the  parties.  I  decide  this  case  upon 
the  first  ground ;  but  I  am  bound  to  say,  that  if  that  point  had 
not  existed,  I  should  have  decided  it  upon  the  other  grounds 
which  I  have  mentioned,  and  the  Lord  Chief  Baron  has 
authorized  me  to  say,  that  he  coincides  with  me  in  opinion 
upon  aU  the  points.  I  dismiss  the  bill  as  against  the 
representatives  of  the  lessees,  with  costs. 

[It  is  not  considered  necessary  to  reprint  the  form  of  the 
decree. j 
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1836.  GREGG  V.  ARROTT  (1). 

(L.  &  G.  temp.  Sugden,  246—252.) 

jjQ     *  A  prior  mortgagee  who  has  obtained  leases,  subsequent  to  a  puisne 

r  24 a  1  mortgagee,  and  who  has  entered  into  possession,  will,  as  against  the 

latter,  be  charged  as  mortgagee  in  possession.  A  second  mortgagee 
having  the  security  of  estates  A.  and  B.,  and  offering  to  redeem  a  prior 
mortgagee,  (having  the  security  of  estate  A.  only,  and  also  leases  affecting 
the  equity  of  redemption  of  the  same  estate,  but  subsequent  to  the  second 
mortgage,)  cannot  be  compelled  by  the  prior  mortgagee  to  resort  to  estate 
B.  in  the  first  instance. 

Gorman  Gregg  being  seised  of  an  estate  called  the  Plains,  on 
the  20th  of  August,  1827,  executed  a  mortgage  of  the  same  to 
E.  Mercer,  and  afterwards,  on  the  16th  of  January,  1828,  mort- 
gaged the  equity  of  redemption  thereof,  together  with  two  other 
denominations  called  Ballynascreen  and  Rose  Lodge,  to  J. 
M'Gonnell.  In  July,  1829,  the  plaintiff,  Jane  Gregg,  became 
the  purchaser  of  Ballynascreen  and  Hose  Lodge.  In  October, 
1829,  E.  Mercer  assigned  his  mortgage  of  the  Plains  to  the 
defendants,  Samuel  Arrott  and  Thomas  Garret ;  and  in  the 
[  •247  ]  month  of  December  of  the  same  year  Gorman  *Gregg  became 
a  bankrupt.  John  M'Connell,  in  the  following  year,  assigned 
his  mortgage  of  the  16th  January,  1828,  to  the  plaintiff, 
Jane  Gregg. 

The  bill  which  was  filed  by  Jane  Gregg  charged  that  the 
defendants,  Arrott  and  Garret,  had  entered  into  possession  of 
the  Plains  as  mortgagees,  and  prayed  that  an  account  might  be 
taken  on  foot  of  the  mortgage  of  the  16th  January,  1828,  so 
assigned  to  her  by  J.  M'Gonnell,  and  also  an  account  of  the 
sums  due  to  the  defendants,  Arrott  and  Garret,  on  foot  of  their 
mortgage  of  the  20th  of  August,  1827,  and  of  prior  incum- 
brances, and  also  an  account  of  the  rents  and  profits  of  the 
said  mortgaged  premises  received  by  the  said  defendants, 
Arrott  and  Garret,  or  which  without  wilful  default  they  might 
have  received ;  and  that  upon  payment  by  the  plaintiff  of  the 
sums  which  should  be  found  due  to  the  said  defendants  on  foot 
of  their  mortgage  of  the  20th  of  August,  1827,  which  she  thereby 
undertook  to  pay,  that  the  assignees  of  Gorman  Gregg  might  be 
decreed  to  pay  to  the  plaintiff  all  such  sums  as  should  be  paid 
(1)  See  Powell  v.  Origby,  36  E.  E.  164  (3  01.  &  Fin.  103). 
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by  her  to  the  said  defendants  on  foot  of  their  mortgage,  and  also       Gbeoo 
the  sum  due  to  her  on  foot  of  her  own  mortgage  of  the  16th  of      abh'ott. 
January,  1828,  or  else  be  foreclosed  ;  and  that  in  such  case  said 
mortgaged    premises    might    be    sold   discharged  of   the  said 
mortgage  of   the   20th  of  August,    1827,   so  assigned   to  the 
defendants  as  aforesaid. 

The  defendants,  in  their  ans\vers,  insisted  that  the  lands  of 
Ballynascreen  (not  included  in  their  mortgage)  should  *be  first  [  *248  ] 
sold.  The  defendant,  Arrott,  also  set  out  a  certain  lease  of  the 
30th  of  November,  1829,  made  to  him  by  Gorman  Gregg,  in 
pursuance  of  agreements  to  that  effect  entered  into  in  the 
months  of  March  and  April,  1829,  and  stated  that  under  and 
by  virtue  of  said  lease  he  had  entered  into  possession  of  part  of 
the  Plains  as  lessee. 

The  cause  was  heard  on  the  27th  of  June,  1834,  when  the 
accounts  prayed  by  the  bill  were  directed,  and  it  was  declared 
that  the  defendants,  Arrott  and  Garret,  should  account  as 
mortgagees  in  possession,  under  the  assignment  to  them  from 
E.  Mercer.  The  cause  was  now  re-heard  at  the  instance  of  the 
defendant,  Arrott. 

Greene,  Serjt.,   Mr.    Wai-ren,  and  Mr.  nidtcside,  for   the 
plaintiff. 

Mr.    Lefroy,    Mr.    Holmes y    and    Mr.    Andrews,   for    the 
defendant  Arrott : 

The  plaintiff  became  the  purchaser  of  Ballynascreen  and  Bose 
Lodge,  part  of  the  premises  included  in  the  mortgage  to 
M'Connell ;  it  must  be  presumed,  therefore,  that  that  mort- 
gage was  paid  off  by  the  purchase  money.  At  all  events,  at 
the  time  of  the  sale,  the  defendants  had  a  right,  as  against 
M'Connell,  who  was  mortgagee  both  of  Ballynascreen  and  the 
Plains,  to  compel  him  to  resort  to  Ballynascreen,  in  the  first 
instance,  in  exoneration  of  the  Plains ;  Aldrich  v.  Cooper  (i) ; 
and  the  plaintiff,  who  *was  assignee  of  M*Conneirs  interest,  [  '249  ] 
must  take  subject  to  all  his  equities.  The  defendant,  Arrott, 
has  likewise  a  lien  upon  the  equity  of  redemption  of  the  Plains, 

(1)  7E.  E.  86(8  Ves.  382), 
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Gregg  by  virtue  of  his  equitable  leases,  he  is  therefore  entitled  to  make 
Abbott.  Ballynascreen,  in  the  hands  of  the  plaintiff,  contribute  towards 
the  payment  of  the  prior  incumbrances.  The  bill  is  not  a 
simple  bill  of  redemption,  but  it  prays  for  a  sale ;  the  plaintiff, 
therefore,  if  she  gets  the  relief  she  seeks,  will  come  back  here, 
and  have  the  lands  sold  discharged  of  the  leases.  She  is  not 
entitled  to  disturb  the  defendant's  lien  until  she  first  shows  that 
the  lands  of  Ballynascreen  are  insufficient  to  satisfy  her  demand. 
The  decree  is  also  erroneous  in  charging  Arrott  as  mortgagee  in 
possession,  his  possession  should  be  referred  to  his  character  of 
lessee  and  not  to  that  of  mortgagee. 

The  Lord  Chancellor: 

The  first  point  stated  is,  that  the  purchase  money,  produced 
by  the  sale  of  Ballynascreen  to  the  plaintiff,  was  applied  to  pay 
off  the  second  mortgage,  but  that  is  answered  by  the  fact,  that 
the  assignment  of  the  second  mortgage  did  not  take  place  until 
after  the  sale.  Secondly,  it  is  said,  that  the  defendant,  Arrott, 
did  not  enter  into  possession  as  mortgagee  but  as  lessee,  but  I 
must  hold  that  he  entered  into  possession  as  mortgagee,  for  if 
he  entered  as  lessee  to  whom  would  he  be  accountable  but  to 
himself  ?  If  there  be  two  mortgagees,  and  the  prior  mortgagee 
enters  into  possession,  it  must  be  in  his  character  of  mortgagee  : 
[  *260  ]  and  any  rights  which  he  has  acquired  *subsequently  to  the 
second  mortgage  can  be  set  up  only  against  the  person  from 
whofti  he  derived  them ;  the  decree,  therefore,  is  not  wrong  in 
charging  this  defendant  as  mortgagee  in  possession.  Then  it  is 
said  that  this  is  a  case  for  contribution ;  no  such  question  can 
arise ;  there  can  be  no  complaint  here  of  the  insufficiency  of  the 
security,  for  the  defendants  must  be  paid  every  shilling  that  is 
due  to  them.  The  plaintiff  offers  to  pay  them  the  amount  due 
on  foot  of  their  mortgage,  and  they  cannot  be  redeemed  until 
they  are  paid  off.  The  case  is  not  within  the  principle  of 
Aldrich  V.  Cooper,  which  is  this :  where  one  person  has  a 
charge  on  estates  A.  and  B.,  and  another  a  charge  on  estate 
A.  only,  and  the  estate  doubly  charged  is  insufficient  for  the 
payment  of  both,  the  person  having  the  double  fund  is  thrown 
upon  the  estate  not  common  to  both,  leaving  the  other  estate 
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open  for  the  second  incumbrancer ;  but  in  this  case  the  second       Grego 
mortgagee  who  has  the  security  of  the  two  estates,  offers  to  pay      abrott. 
to  the  prior  mortgagee  every  shilling  due  on  his  security.     This 
ease,  therefore,  has  nothing  to  do  with  the  principle  of  Aldrich 
V.  Cooper. 

After  the  prior  mortgage  of  the  Plains,  and  after  the  second 
mortgage  of  the  equity  of  redemption  of  the  Plains  and  of 
Ballynascreen,  the  defendant,  Arrott,  obtained  equitable  leases 
of  part  of  the  Plains,  and  he  now  alleges  that  the  plaintiff  is 
bound  to  let  in  those  leases  ;  but  I  think  the  second  mortgagee 
should  not  be  damaged,  and  that  he  has  a  right  to  resort  to  both 
estates,  and  that  no  subsequent  dealing  between  the  mortgagor 
and  the  defendant  can  *affect  him.  The  defendant,  Arrott,  also,  [  *25i  ] 
if  he  can  make  out  a  clear  and  distinct  right  as  lessee,  indepen- 
dently of  his  mortgage,  will  be  entitled  to  redeem.  But  then  he 
further  says  he  has  a  right  to  bring  in  Ballynascreen  in  order  to 
exonerate  the  Plains,  so  as  to  give  operation  to  his  leases  over 
that  estate ;  but  as  regards  the  second  mortgagee  he  has  his 
right  of  priority,  and  the  right  of  the  defendant,  as  lessee,  comes 
in  after  his,  and  I  do  not  know  whether  he  will  ever  claim  that 
right.  The  plaintiff  purchased  Ballynascreen,  and  no  notice  was 
taken  in  the  deed  of  conveyance  of  the  existence  of  any  mortgage 
upon  those  lands.  I  must  assume,  therefore,  that  she  was  a 
purchaser  without  notice.  The  following  year,  in  order  to 
protect  herself,  as  I  suppose,  she  took  an  assignment  of  the 
second  mortgage,  as  that  necessarily  clashed  with  her  title  as 
purchaser.  And  it  is  sought  on  the  principle  of  Toulmin  v. 
Sicere  (i)  to  deprive  the  plaintiff  of  her  rights  as  mortgagee,  on 
the  ground  that  she  cannot  hold  as  purchaser  and  defeat  the 
lessee  by  taking  an  assignment  of  a  prior  mortgage.  That  case 
went  further  than  any  previous  authority,  and  Sir  Samubl 
BoviLiiT  and  I  thought  it  at  the  time  wrong,  and  recommended 
an  appeal,  but  a  relative  of  the  party  charged  preferred  paying 
the  money  to  encountering  any  further  litigation.  Now,  if  the 
defendant,  Arrott,  has  any  equity  on  this  head  he  must  assert  it 
by  filing  a  bill  detailing  all  the  circumstances,  and  contesting 
the  right  of  this  lady.  If  indeed  his  *leases  were  of  the  lands  [  •252  ] 
(1)  17  B.  B.  67  (3  Mer.  210). 
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Abbott. 


of  Ballynascreen  he  might  contest  her  right  in  the  present  suit, 
but  his  leases  are  leases  of  the  Plains,  and  his  equity  must  be 
against  her  as  a  purchaser  and  not  as  mortgagee.  In  my 
opinion  he  has  not  taken  the  proper  course  to  work  out  his 
rights ;  the  decree  does  not  damage  the  defendants  if  they  are 
paid  all  that  is  due  upon  their  mortgage.  I  shall  give  no 
directions  as  to  what  is  to  be  done  when  the  defendants  are 
paid  off;  that  involves  a  nice  equity,  and  must  depend  upon 
the  evidence.  I  have  a  shrewd  suspicion,  and  I  think  it  so 
probable  (as  Mr.  Holmes  has  stated)  that  this  lady  will  come 
back  to  sell  the  lands  discharged  of  the  leases,  that  I  would 
advise  the  defendant,  Arrott,  if  he  has  any  equity,  take  steps  to 
establish  it,  before  the  probable  consequences  can  occur.  The 
plaintiff  is  entitled  to  the  costs  of  the  re-hearing. 


1835. 
Feb.  16. 

SUODEN, 

L.C. 

[  252  ] 


[  'PSS  ] 


AVEKALL  V.  WADE  (1). 

(L.  &  G.  temp.  Sugden,  252—264.) 

A  party  seised  of  several  estates,  and  indebted  by  judgment,  settles 
one  of  the  estates  for  valuable  consideration,  with  a  covenant  against 
incumbrances,  and  subsequently  acknowledges  other  judgments  :  Held, 
that  the  prior  judgments  should  be  thrown  altogether  on  the  unsettled 
estates,  and  that  the  subsequent  judgment  creditors  had  no  light  to  make 
the  settled  estate  contribute. 

A  judgment  creditor  has  not  any  specific  lien  on  the  land,  and  in 
general  cannot  have  any  relief  against  a  mortgagee  who  is  a  specific 
incumbrancer. 

Samuel  Wade  being  seised  in  fee  of  several  freehold  estates, 
and  being  indebted  by  judgments  to  different  persons,  on  the  11th 
of  January,  1813,  upon  the  marriage  of  his  son,  Thomas,  con- 
veyed one  of  the  said  estates  to  *the  use  of  the  said  Thomas  for 
life  \vithout  impeachment  of  waste,  ''and  from  and  after  his 
death  to  the  use  of  the  first  and  every  other  son  of  the  marriage 
in  tail  male,  and  their  issue  male  respectively,  according  to 
seniority,  &c.,"  and  in  default  of  such  issue  male,  then  to 
the  use  of  the  issue  female  of  the  marriage,  in  such  shares, 
&c.,  as  the  said  Thomas  should  appoint,  &c.  The  settlement 
contained  a  covenant  on  the  part  of  said  Samuel  Wade,  that  the 

(1)  I  MoUoy,  567. 
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said  lands  were  "  free  and  clear,  and  freely  and  clearly  acquitted  aveuall 
and  discharged  of  and  from  all  former  and  other  gifts,  grants,  wade. 
Belilements,  judgments,  and  other  incumbrances  whatsoever." 
Samuel  Wade  died  in  1826.  The  bill  was  filed  by  a  creditor  who 
had  obtained  a  judgment  against  the  said  Samuel  Wade  in  Hilary, 
1813,  subsequently  to  the  said  settlement.  There  were  two 
questions  raised,  first,  whether  the  judgments,  prior  to  the 
settlement  of  1818,  should  be  thrown  exclusively  on  the  settled 
estate  in  exoneration  of  the  unsettled  estates  ;  and,  secondly,  if  the 
settled  estate  should  not  be  considered  liable  to  exonerate  the 
unsettled  estates,  whether  the  subsequent  judgment  creditors  had 
a  right  to  make  the  settled  estate  contribute  to  the  payment  of 
the  prior  judgments. 

Greene,  Serjt.,  Mr.  Brewster,  and  Mr.  Collins,  for  the  plaintiff, 
and  other  judgment  creditors,  subsequent  to  the  settlement 
of  1818  : 

The  prior  judgments  affect  both  the  settled  and  unsettled 
estates,  the  subsequent  judgments  affect  only  the  unsettled 
estates,  on  the  principle,  therefore,  laAldri/^h  *v.  Cooper  (i),  the  [  •254  ] 
subsequent  judgment  creditor  having  only  one  fund,  has  a  right 
to  compel  the  prior  judgment  creditor,  who  has  two  funds,  to 
resort  to  that  fund  which  is  not  common  to  both.  If  the  Court 
should  not  carry  the  principle  to  that  extent,  the  settled  estate  is 
at  least  bound  to  contribute  to  the  payment  of  the  prior  judg- 
ments :  Hartley  v.  O' Flaherty  (a).  The  prior  judgments,  which 
override  all  the  estates,  are  analogous  to  the  Crown  debt  in 
that  case. 

Mr.  Scott,  Mr.  Moore,  and  Mr.  William  Brooke,  for  the 
parties  deriving  under  the  settlement  of  1818 : 

The  settlement  contains  a  covenant  that  the  settled  lands  are 
free  from  incumbrances.  Thomas  Wade  was,  therefore,  at  the 
date  of  the  settlement,  entitled  to  have  the  prior  judgments 
paid  out  of  the  unsettled  estates,  and  no  subsequent  dealings 
between  the  settlor  and  third  persons  can  divest  that  right.  The 
case  of  Hartley  v.   O'Flaherty  was  overruled  on  re-hearing  by 

(1)  7  B.  B.  86  (8  Vea.  382).  (2)  1  Beatty,  61. 
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AvBRALL     Lord  Plunket,  who  held  that  the  portion  of  the  property  in  the 

Wade.       hands  of  the  last   purchaser  was  first  applicable.     Ex  parte 

Kendall  (1)  and  Kirkham  v.  Smith  (2) ;  SeWy  v.  Selby  (3)  were  cited. 

Feb.  17.  Mr.  Blake,  for  a  subsequent  judgment  creditor : 

[  *255  ]  The  settlement  is  defective,  as  no  words  of  pro-creation  *are 

used,  and  a  court  of  equity  will  not  supply  the  defect  against 
creditors,  particularly  after  the  death  of  the  settlor ;  those  deriving 
under  the  settlement  have,  therefore,  no  higher  equity  than  the 
judgment  creditors.  Secondly,  those  deriving  under  the  settle- 
ment are  mere  covenantees,  and  therefore  only  specialty  creditors, 
having  no  specific  lien  on  the  estate :  Frenwult  v.  Dedire  (4) ;  and 
must  come  in  pari  passu  with  the  other  creditors. 

The  Lord  Chancellor: 

This  is  a  case  of  considerable  importance,  there  is  very  little 
direct  authority  on  the  point.  The  general  doctrine  is  this,  where 
one  creditor  has  a  demand  against  two  estates,  and  another  a 
demand  against  one  only,  the  latter  is  entitled  to  throw  the 
former  on  the  fund  that  is  not  common  to  them  both.  This  is  a 
narrow  doctrine,  and  cannot  generally  be  enforced  against  an 
incumbrancer,  who  is  a  mortgagee.  Whatever  may  be  the  equity 
of  the  creditor  with  only  one  security,  the  mortgagee  of  both 
estates  has  a  right  to  compel  the  debtor  to  redeem,  or  he  may 
foreclose.  In  Ireland,  indeed,  there  would  be  a  decree  for  a  sale, 
and  the  mortgagee  would  be  entitled  to  no  more  than  his  money, 
and  the  Court  would  deal  with  the  surplus  in  such  manner  as  it 
might  think  fit,  so  that  the  equity  might  be  worked  out ;  but  not 
so  in  England. 
[  *256  ]  This  is  a  naked  case,  and  we  are  first  to  examine  the  ^effect  of 

the  covenant,  and  next  to  consider  the  point  now  made  by  Mr, 
Blake.  There  are  two  judgments  entered  up  against  the  owner 
of  estates  A.  and  B.,  and  the  person,  against  whom  the  judgments 
were  obtained,  settles  estate  A.,  previous  to  the  second  judgment, 
for  valuable  consideration.  The  settlement  is  dated  early  in 
January,  1813,   and  in  Hilary,  1813,  a  judgment  was  entered 

(1)  11  B.  B.  122  (17  Ves.  514).  (3)  28  B.  B.  117  (4  Buaa.  336). 

(2)  1  Ves.  Sen.  238.  (4)  1  P.  Wms.  429. 
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against  (he  settlor.  The  first  point  made  on  the  part  of  the  avbrall 
subseqoent  judgment  creditor  was,  as  to  his  right  to  throw  the  wade. 
prior  judgment  altogether  on  the  settled  estate,  and  so  leave  the 
unsettled  estates  as  an  open  fund  for  his  demand.  The  second 
point  he  made  was,  that,  supposing  he  is  not  entitled  to  that  relief, 
he  is  at  least  entitled  to  a  contribution  from  the  settled  estates. 
Now  there  can  be  no  doubt  that  those  claiming  under  the  settle- 
ment cannot  be  forced  to  pay  more  than  their  proportion,  and 
they  would  have  a  right  to  contribution  from  the  unsettled  estates. 
A  subsequent  transaction  cannot  increase  the  charge  on  the 
settled  estate.  Lanoy  v.  Dmhess  ofAthol  (i)  goes  only  to  a  limited 
extent :  ''  suppose  a  person  who  has  two  real  estates,  mortgages 
both  to  one  person,  and  afterwards  only  one  estate  to  a  second 
mortgagee,  who  had  no  notice  of  the  first,  the  Court,  in  order  to 
relieve  the  second  mortgagee,  has  directed  the  first  to  take  a  satis- 
faction out  of  that  estate  only  which  is  not  in  mortgage  to  the 
second  mortgagee,  if  that  is  sufficient  to  satisfy  the  first  mortgage, 
in  order  to  make  room  for  the  second  mortgage,  even  though  the 
estate  descended  *to  two  diflferent  persons.*'  Lord  Hardwickb  [  *257  ] 
does  not  put  it  higher  than  this,  that  where  there  is  a  descent  to 
two  different  persons,  they  do  not  stand  in  a  better  situation  than 
the  original  debtor,  from  whom  they  both  must  claim.  In  Boaz- 
man  v.  Johnson  (2)  the  bond  creditors  were  stated  to  be  in  the 
same  situation  as  pointed  out  in  Aldrich  v.  Cooper,  having  but 
one  fund,  and  the  mortgagees  having  two  funds ;  and  they 
desired  to  throw  the  mortgagees  on  the  freehold  estates,  and  leave 
the  rectory  to  them  for  the  payment  of  their  demand.  The 
answer  was,  "  you  must  take  what  you  have  got  and  just  as  you 
find  it ;  although  the  mortgagees  have  a  right  against  both,  yet 
you  cannot  throw  them  over  on  the  freehold  estate,  as  there  \\e,s 
a  stipulation  to  clear  it,  as  far  as  could  be  done,  for  the  benefit 
of  the  children,  by  means  of  this  very  fund."  In  Aldnch  v. 
Cooper  (3),  (and  the  same  point  has  been  decided  in  Gwynne  v 
Edwards  (4),  and  in  other  cases,)  it  was  held  that  although  there 
was  a  covenant  to  surrender  the  copyhold  estates  to  secure  the 

(1)  2  Atk.  446.  (4)  2  Russ.  289,  n,\  a  case  shortly 

(2)  30  B.  B.  172  (3  Sim.  37*7).  stated  in  a  note  in  which  the  M.  B. 

(3)  7  B.  B.  86  (8  Ves.  382).  followed  Aldrnh  v.  dxqnr.-'O,  A.  S.      . 
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AvERALL     payment  of  the  mortgage,  yet  the  freehold  and  the  copyhold  were 

Wade.  to  be  considered  a  common  fund.  In  page  388  (i),  *Lord  Eldon, 
speaking  of  the  effect  of  marshalling,  says,  '*  suppose  there  was 
no  freehold  estate,  but  there  was  a  copyhold  estate  which  the 
owner  had  subjected  to  a  mortgagp,  and  died,  it  is  clear  the 
mortgagee,  having  two  funds,  might,  if  he  pleased,  resort  to  the 
copyhold  estate,  but  would  this  Court  compel  him  to  resort  to  it? 

[  *25A  ]  if  80  the  Court  marshalls  *by  the  necessary  consequence  of  its 
act."  In  page  389 :  **  How  then  is  he  allowed  in  this  Court 
effectually  to  apply  for  satisfaction  ?  not  upon  the  ground  that  it 
is  assets,  either  by  will  or  by  contract  inter  vivos,  but  upon  the 
ground  that  the  specialty  or  mortgage  creditor,  having  two  funds, 
shall  not  by  his  will  resort  to  that,  by  going  to  which,  he  would 
disappoint  as  just  a  creditor  who  cannot  resort  to  any  other." 
And  at  page  390,  '^  The  estate  is  charged  expressly  with  the  pay- 
ment of  that  debt,  and,  therefore,  if  the  freehold  and  copyhold 
estates  go  to  different  heirs,  that  charge  is  the  foundation  for  this 
Court's  applying  the  principle  of  contribution,  not  because  it  is 
assets,  but  because  it  is  charged,  not  being  assets."  Again,  in 
page  391,  ''It  is  clear,  if  no  third  persons  are  concerned,  the 
Court  would  arrange  between  the  two  estates,  if  they  went  to 
different  persons ;  in  that  case  if  no  third  persons  were  concerned, 
and  the  estates  were  of  equal  value,  that  sum  would  be  divided 
between  them,  and  the  simple  contract  creditors  would  receive 
the  whole  personal  estate."  We  see  here  how  carefully  Lord 
Eldon  puts  it,  **  If  there  are  no  third  persons  concerned."  In 
page  395,  '*  Suppose  another  case,  two  estates  mortgaged  to  A., 
and  one  of  them  mortgaged  to  B.,  he  has  no  claim  under  the  deed 
upon  the  other  estate,  it  may  be  so  constructed  that  he  could  not 
affect  that  estate  after  the  death  of  the  mortgagor,  but  it  is  the 
ordinary  case  to  say,  a  person,  having  two  funds,  shall  not  by  his 
election  disappoint  the  party  having  only  one  fund,  and  equity, 
to  satisfy  both,  will  throw  him  who  has  two  funds,  upon  that 

[  *25u  ]  which  can  be  affected  *by  him  only,  to  the  intent  that  the  only 
fund  to  which  the  other  has  access  may  remain  clear  to  him." 
Upon  the  whole  of  the  case,  therefore,  you  will  find  Lord  Eldon, 
in  the  application  of  the  principle,  carefully  avoids  dealing  with 

(1)  7R.  E.  p.  91. 
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the  rights  of  third  persons  intervening.     I  cannot  say  that  I  feel      aveball 
any  doabt  on  the  first  point,  as  to  the  right  claimed  by  the  sab-       wadr. 
seqiient  creditor  to  throw  the  whole  of  the  prior  incumbrance  on 
the  settled  estate ;  there  is  no  such  equity. 

Whether  he  is  entitled  to  a  contribution  against  it  is  involved 
in  the  consideration  of  the  question  raised  by  the  persons 
claiming  under  the  settlement,  which  is  directly  the  converse  of 
the  former,  and  depends   upon   a  different  principle.      They 
contend  that  the  unsettled  estate  is  to  bear  both  the  judgments, 
and  that  the  second  creditor  is  entitled  to  no  relief  against  the 
settled  estate.     Suppose  there  was  no  covenant  in  the  settle- 
ment: a  man  seised  of  estates  A.  and  B.,  both  subject  to  a 
judgment  debt,  settles  A.  for  valuable  consideration,  without 
Dotieing  the  judgment,  the  judgment  creditor  would  be  compelled 
ia  go  against  estate  B.,  and  the  persons  claiming  under  the 
settlement  would  be  entitled  to  have  the  settled  estate  exonerated, 
at  the  expense  of  the  unsettled  estate ;  the  judgment  binds  both, 
and  where  there  is  a  settlement  of  part  of  an  estate,  as  if  free 
from  incumbrance,  equity  will  throw  the  whole  on  the  unsettled 
part,  which  still  belongs  to  the  original  owner.     Here  there  is  a 
eovenant  that  the  estate  is  free  from  incumbrances:  assuming 
that  *there  was  no  such  covenant,  but  a  mere  declaration  that       L  *^*'^  ] 
the  estate  was  free  from  incumbrances,  there  can  be  no  doubt 
that  that   declaration  would  throw  the  incumbrances  on  the 
Qoaettled  estates.     I  cannot  put  the  point  on  lower  grounds,  but 
I  ean  put  it  on  much  higher.     The  covenant  is  enforced,  not  by 
giving  damages,  because  this  Court  does  not  give  damages,  but 
according  to  the  peculiar  jurisdiction  of  this  Court,  by  specifically 
doing  that  which  ought  to  be  done.     I  thought,  therefore,  that, 
by  reason   of   the  covenant,  the  judgment   should  be  thrown 
aItop:etfier  on  the  unsettled  estate.     Mr.  Blake  has  started  a  fair 
pomt,  but  it  does  not  alter  my  view  of  the  law.     I  am  glad, 
however,  that  he  has  had  an  opportunity  of  arguing  the  question, 
as  I  should  be  sorry  that  any  point  should  not  be  considered 
which  he  thought  would  be  of  benefit  to  his  client.     It  is  first 
aaid,  that  the  settlement  is  informal,  and  did  not  execute  its 
purpose ;  it  is,  however,  a  good  settlement  in  equity,  and  the 
Conrt  will  effectuate  the  intent  of  the  parties.     That  is  a  settled 
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AvBRALL  point.  I  mast,  therefore,  consider  the  settlement  as  if  actually 
Wade.  re-modelled.  The  equity  binds  the  land :  I  am  not  now  speaking' 
of  a  person  who  takes  for  valuable  consideration  without  notice, 
but  as  against  every  person,  unless  a  purchaser  for  valuable 
consideration  without  notice,  it  will  be  deemed  a  good  settlement. 
But  then  it  is  said  that  the  covenant  cannot  be  specifically 
executed  after  the  death  of  parties;  I  never  heard  that  point 
raised  before.  The  only  case  I  recollect  on  the  subject  is 
L  '261  ]  Morse  v.  Faulkner  (i) ;  there  *the  party  was  not  entitled,  at  the 
time  of  the  conveyance,  but  afterwards  acquired  the  title  by 
descent,  and  the  Court  seemed  to  think  that  there  was  a  personal 
equity,  and  not  descending  with  the  land.  I  am  not  of  that 
opinion.  Fremault  v.  Dedire{2)  has  been  cited,  but  that  does 
not  touch  this  point,  for  in  that  case  there  was  a  specific 
covenant  to  settle  a  particular  estate,  and  likewise  a  general 
covenant  to  settle  lands  of  a  certain  value,  and  it  was  held  that 
the  latter  did  not  bind  any  particular  estate,  and  that  as  there 
were  no  words  specifically  binding  the  estate  it  was  to  be 
regarded  as  a  mere  general  covenant  not  binding  any  lands  in 
particular.  But  the  covenant  in  this  case  is  a  continuing 
covenant,  and  of  which  there  ought  to  be  a  specific  execution, 
and  in  effect  it  has  executed  itself,  and  by  force  of  that  covenant 
the  estate  must  be  considered  in  equity,  as  between  the  parties, 
as  discharged  of  the  judgments  which  must  be  thrown  on  the 
unsettled  estates.  In  regard  to  the  claim  by  the  latter  judgment 
creditor  to  a  contribution  against  the  settled  estates,  I  must 
consider  the  character  of  the  party  making  this  claim.  Is  he 
claiming  in  equal  rights?  Does  he  stand  in  a  relation  eiititling 
him  to  have  contribution?  I  think  not.  Sir  Anthony  Hart,  in 
the  case  of  Hartley  v.  0* Flaherty ^  in  which  there  doea  not  appear 
to  have  been  any  difference  of  opinion  between  him  and  Lord 
Plunket,  merely  arranged  the  equities  in  express  words;  that 
every  person,  according  to  his  priority,  had  an  equity  to  throw 
off  the  incumbrance  upon  the  unsold  portion,  and  so  each 
[  '262  ]  purchaser  *to  keep  throwing  it  off  until  it  fell  upon  the  last 
unfortunate  purchaser.  I  am  not  called  upon  to  give  any 
opinion  on  that  case.  It  does  not  decide  the  point  before  us. 
(1)  1  Anat.  11.  (2)  1  P.  Wms.  429. 
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It  was  merely  a  decision  on  the  general  equities,  and  on  the  averall 
particular  provisions  of  the  Acts  of  Parliament,  which  certainly  wIdb. 
presented  considerable  difficulties  in  the  way  of  the  decision.  It 
will  be  found  difficult  to  reconcile  all  the  parts  of  Lord 
Chancellor  Habt's  judgment.  A  judgment  creditor  has  not  any 
specific  lien  on  the  land.  He  has  only  a  general  lien  over  all 
the  estate  of  his  debtor.  A  general  creditor  does  not  stand  in 
the  same  right  as  a  specific  incumbrancer,  and,  therefore,  in 
ninety-nine  cases  out  of  one  hundred,  he  cannot  have  any  relief 
against  a  mortgagee  who  has  a  specific  lien.  In  Finch  v.  Earl  of 
Winchelsea  (i)  many  cases  were  cited,  among  the  rest  Burgh  v. 
Francis  (2)^  where  a  defective  mortgage  in  fee,  the  estate  in 
equity  being  specifically  bound,  was  preferred  to  a  subsequent 
judgment.  That  is  precisely  the  case  before  me,  and,  therefore, 
though  a  defective  conveyance,  yet,  as  the  judgment  creditor  has 
no  specific  lien,  it  must  be  made  good  against  him. 

When  the  passage  from  Kirkliam  v.  Smith  (3)  was  first  read,  it 
struck  me  that  it  was  not  right,  but  I  find  that  Lord  Hardwigke 
avoided  the  difficulty,  for  he  says,  on  a  bill  for  foreclosure  or 
sale,  the  equity  would  be  that  the  ^estate  purchased  should  not  [  *263  ] 
be  liable  unless  the  other  part  was  not  sufficient  for  the  satis- 
faction. That  was  a  strong  case.  Hugh,  the  tenant  in  tail,  paid 
off  a  mortgage  secured  by  a  term  for  years,  the  former  tenant  in 
tail  having  suffered  a  recovery  of  a  part,  had  sold  it,  and  taken 
for  it  in  exchange  another  estate ;  after  the  death  of  Hugh  the 
mortgage  debt  was  held  to  be  kept  alive  for  the  benefit  of  his 
representatives;  and  those  in  remainder  said  that  if  they  were 
liable  to  any  part,  yet  they  were  not  liable  to  the  whole  debt,  and 
that  the  other  estate  was  bound  to  contribute  a  proportion ;  yet 
Lord  Habdwickb  decreed  that  they  were  bound  to  pay  the  whole, 
and  that  they  had  no  right  of  contribution  against  the  exchanged 
estate.  Lord  Habdwickb  did  not  even  go  so  far  as  to  say,  there 
should  be  a  contribution  where  there  has  been  a  dealing  with 
the  property,  which  has  changed  its  character.  In  Ex  parte 
Kendall  (4)  Lord  Eldom  was  guarded   in  his  observations,  and 

(1)  1  P.  WmB.  277.  Johnes,  7  B.  B.  147  (9  Ves.  61). 

(2)  19 B.  B.  275(3Swanst.  636.  w.).  (4)  11  B.  B.  122  (17  Ves.  514). 
(.3)  1  Tee.  Sen.  258.    See  Lloyd  y.    > 
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AVEBALL 

Wade. 


[  •264  ] 


always  kept  in  mind  that  the  rights  of  third  persons  could  not 
be  affected  by  any  arrangement  entered  into  between  the  parties. 
In  Hamilton  v.  Royse  (i)  Lord  Bbdesdale  carries  the  doctrine  as 
to  the  exoneration  of  one  estate  by  another  very  far:  Lord 
Bedesdale  there  says,  "the  rule  is  very  clear;  a  purchaser 
takes  subject  to  all  the  equities  to  which  the  vendor  was  subject, 
and  of  which  the  purchaser  has  notice.  Here  the  purchaser 
takes  under  a  settlement  of  January,  1788,  without  that  settle- 
ment he  has  no  title,  consequently  he  *takes  with  notice  of  that 
settlement,  and  taking  with  notice  of  that  settlement,  he  takes 
with  notice  of  a  clear  equity  against  the  estate  which  he  has 
purchased."  Now  I  do  not  conceive  that  a  purchaser  is  bound 
to  know  all  the  equities  springing  out  of  a  particular  deed.  That 
case,  I  think,  goes  too  far;  but  I  do  not  mean  to  question 
incidentally  what  Lord  Bedesdale  decided  on  full  deliberation, 
and  I  am  sure  on  solid  grounds,  and  which  must  have  satisfied 
him  at  the  moment,  although  at  present  I  do  not  feel  the  full 
weight  of  them.  There  are  many  other  cases,  but  the  result  on 
the  whole  is,  that  there  is  no  right  to  throw  any  part  of  the  first 
judgment  on  the  settled  estate,  but  that,  on  the  contrary,  that 
estate  had  a  right  to  be  indemnified  against  it,  at  the  expense  of 
the  unsettled  estate,  and  no  subsequent  judgment  creditor  can 
disturb  that  right  after  it  has  once  attached. 


18S6. 
Feb.  13, 14. 

SUODBM, 
L.C. 

[270] 


PHILLIPS  V.  EASTWOOD. 

(L.  &  G.  temp.  Sugden,  270—298.) 

A  testator  was  entitled  to  a  rent-charge  or  annuity,  (issuing  out  of  an 
estate  of  a  tenant  for  life,)  equivalent  to  the  amount  of  the  annual 
interest  upon  the  purchase  money  of  the  annuity,  and  the  annual  pre- 
miums payable  upon  policies  of  insurance  effected  upon  the  life  of  the 
tenant  for  life,  to  secure  the  re-payment  of  the  principal ;  and  by  a  sub- 
sequent parol  agreement,  the  annuity  was  made  determinable  by  either 
party :  Held,  upon  the  entire  transaction,  that  this  annuity  and  the 
policies,  being  merely  the  securities  for  a  debt,  passed  under  a  bequest 
of  all  the  *'  outstandhig  debts  owing"  to  the  testator.  Held  also,  that 
the  word  '*  debentures  "  in  a  will  was  sufficient  to  include  general  policies 
of  insurance. 

Testator  having  bequeathed  '*  all  the  outstanding  debts  owing  to  him 

(1)  2  Sch.  &  Lef.  315. 
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for  tithe  or  otherwise,  subject  to  his  debts  and  legacies,"  and  haying      Phillips 
appointed  general  residuary  legatees :  Held,  that  the  outstanding  debts,  «• 

and  not  the  residuary  fund,  should  be  applied  in  the  first  instance  to  the    Ea.8twood. 
payment  of  the  debts  and  legacies. 

A  bequest  to  M.  £.,  testator's  wife,  of  **the  legal  interest  on  bonds, 
debentures,  and  funded  property,  together  with  household  furniture, 
&c.,  to  be  disposed  of  as  she  shall  think  proper:"  and  in  case  F.  E. 
should  surviTe  the  said  M.  E.,  that  he  should  have  '*  the  interest  of 
money,  and  whatever  does  belong  to  her  that  she  does  not  dispose  of : " 
Held,  that  M.  £.  having  survived  F.  E.,  the  absolute  gift  to  her  was  not 
cut  down  by  the  subsequent  bequest  over,  and  that  that  bequest  was  void 
for  uncertainty. 

The  Bet.  William  Eastwood,  rector  of  Eilscoran,  made  his 
vill  in  the  following  terms  : 

''I  leave  and  bequeath  unto  my  dearly  beloved  wife,  Mary 
Eastwood,  the  rents,  issues,  and  profits  of  my  freehold  estate  of 
DrombiQy,  in  the  barony  of  Upper  Dundalk,  in  the  county  of 
Louth,  and  all  the  arrears  of  rent  that  may  be  due  thereon  at 
the  time  of  my  death,  with  power  to  sue  for  and  recover  the 
same,  as  I  myself  possess,  during  her  natural  life.  I  also  leave 
and  *beqaeath  to  her  the  issues  and  profits  of  my  property,  in  [  *27i  ] 
land  and  house,  situate  in  the  county  of  Wexford,  during  her  life, 
if  my  interest  in  them,  or  in  any  of  them,  so  long  continue, 
subject  to  such  rents  as  I  am  and  pay.  I  leave  her  also  the  legal 
interest  on  such  bonds,  debentures,  or  funded  property  as  I  shall 
be  possessed  of  at  my  death.  I  also  leave  her  all  my  house- 
bold  foraiture,  plate,  books,  stock,  cows,  and  horses,  carriage  or 
carriages,  with  whatever  wine  and  spirits  I  shall  be  possessed  of, 
to  be  used  and  disposed  of  as  she  shall  think  proper.  I  leave  her 
also  all  my  outstanding  debts  that  may  be  owing  to  me  for  tithe, 
or  otherwise,  subject,  nevertheless,  to  such  debts  as  I  may  owe 
to  my  funeral  expenses,  and  to  such  legacies  as  I  shall  now 
mention,  or  shall  hereafter  mention,  as  a  codicil  to  this  will.  I 
also  leave  her  all  the  ready  money  I  may  have  in  possession,  or 
in  bank  or  banks.  My  will  further  is,  that  my  brother,  Francis 
Eastwood,  shall,  on  the  death  of  my  said  wife,  if  he  survive  her, 
inherit  and  enjoy  all  the  rents  of  Drombilly,  interest  of  money, 
and  whatever  does  belong  to  her,  that  she  does  not  dispose  of. 
And  my  will  further  is,  that  Bobert  Murphy,  Esq.,  of  the  city  of 
Dublin,  who  is  married  to  my  niece,  Jane,  (late  Atkinson,)  shall 
inherit  and  possess  my  property  in  Newry,  on  the  death  of  the 
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Phillips     Rev.  Gervais  Tinby,  as  also  my  freehold  property  in  Drombilly 
Eastwood,    aforesaid  in  perpetuity.    My  wish  is,  that  the  same  properties  in 

[  ^272  ]  Newry  and  Drombilly  should  be  given  to  my  namesake,  *their  son, 
William,  in  preference  to  any  other  of  their  children,  or  left  to 
him  at  their  decease.  I  leave  to  Miss  Frances  Jane  Tench  the 
sum  of  IfiOOl.  I  loftvo  to  Bonis  and  Eligaboth  Koeman  a-boad 
for  600L,  one  of  those  poaeed  to  mo  by  the  Earl  of  Bathdovn, 
when  ho  waB-Log4  Mw^,  I  hereby  nominate  and  appoint 
Michael  Phillips,  of  the  city  of  Dublin,  my  executor,  and  bequeath 
1002.  to  him,  as  a  remuneration  for  his  trouble.  I  also  nominate 
and  appoint  James  Eastwood,  of  Castletown,  in  the  county  of 
Louth,  and  Robert  Murphy,  of  the  city  of  Dublin  aforesaid. 
Esquires,  my  residuary  legatees." 
The  testator  afterwards  added  the  following  codicil : 
''  Whereas  I  am  possessed  of  a  rent  charge  of  601.  a  year,  of 
the  late  currency,  on  the  lands  or  demesne  of  Solsboro,  in  the 
county  of  Wexford,  for  ever,  liable  to  be  reclaimed  for  the  sum  of 
1,000!. ;  I  hereby  bequeath  the  same  rent  charge,  or  purchase 
money,  to  Miss  Frances  Jane  Tench,  for  her  sole  use,  after  the 
death  of  my  wife,  and  not  before.  I  also  leave  and  bequeath  to 
the  same  Frances  Jane  Tench  the  sum  of  500Z.  sterling,  in  addi- 
tion to  the  sum  of  1,000Z.,  left  her  in  the  first  part  of  this  will, 
which  sum  of  BOOL  is  to  be  paid  to  her  on  the  death  of  my  wife. 
To  Denis  and  Elizabeth  Eeenan,  I  bequeath  4452.  lis.  lOd. 
sterling,  which  sum  is  the  amount  of  a  certificate,  and  coming  to 
me  by  and  from  my  successor  in  the  benefice  of  Kilscoran,  for 

[  *273  ]  buildings  *done  on  the  glebe  by  me ;  this  sum  is  for,  and  in  lieu 
of  the  bond  mentioned  in  the  former  part  of  this  will,  which  is 
scratched  over  and  blotted  by  myself." 

The  personal  property  of  the  testator,  at  the  time  of  his  death, 
consisted  of  bonds  to  secure  sums  of  money  payable  with  interest, 
to  the  amount  of  4,7872. ;  a  bond  passed  by  Lord  Bathdown,  as  a 
collateral  security  for  an  annuity ;  one  Government,  and  two 
Wexford  Bridge  debentures ;  1,1892.  IBs.  Id.  in  bank,  and  a  sum 
of  TIBl.  11«.  9d.  due  for  arrears  of  tithes,  and  also  a  sum  of 
4452.  lis.  lOd.  due  for  buildings  in  the  glebe  house  of  Kilscoran, 
and  a  charge  upon  his  successor  in  the  benefice;  household 
furniture,  &c.,  and  likewise  certain  annuities  or  rent  charges, 


VOL,  xLVi.]     1885.    CH.  (IR.)     L.  &  G.  t.  SUGDEN,  278—274.  229 

and    policies    of    insurance,    as    set    forth    in    the    following      Phillips 
instruments.  Eastwood. 

By  an  indenture  of  the  20th  of  February,  1822,  made 
between  the  Earl  of  Bathdown  of  the  first  part,  the  testator  of 
the  second  part,  and  a  trustee  of  the  third  part,  after  reciting 
that  the  Earl  of  Bathdown  was  seised  for  life  of  certain  lands  in 
the  county  of  Wexford,  and  that  the  testator  had  agreed  with 
him  for  the  purchase  of  an  annuity  of  89^.  18^.  9d.  to  be  charged 
upon  the  said  premises  for  the  life  of  the  said  Earl ;  and  that  the 
said  Earl  had  agreed  to  execute  his  bond  in  the  penal  sum  of 
2,000/.,  not  only  to  secure  the  punctual  payment  of  the  said 
annuity,  but  likewise  to  stand  as  a  security,  lest  the  said  Earl 
should  do  any  act  to  invalidate  a  certain  policy,  effected  by  Bobert 
Allen  with  the  *Boyal  Exchange  Assurance  Company,  on  the  [  *274  ] 
life  of  the  said  Earl,  for  the  principal  sum  of  5002.,  (and  which 
was  recited  to  have  been  assigned  to  the  testator  by  the  said 
Bobert  Allen,  by  a  cotemporaneous  deed,)  and  also  a  certain 
other  policy  effected  by  the  testator  on  the  life  of  the  said  Earl, 
for  the  like  sum  of  600/.,  with  the  said  Company,  the  said  deed 
witnessed  that  in  consideration  of  1,000/.  paid  by  the  testator, 
500/.  thereof  being  paid  to  the  said  Bobert  Allen,  on  the  assign- 
ment of  the  said  policy,  as  and  for  the  proper  debt  of  the  said 
Earl,  and  the  other  500/.  being  paid  to  the  said  Earl  himself,  the 
said  Earl  granted  to  the  testator,  his  executors,  &c.,  an  annuity 
or  rent  charge  of  89/.  18^.  9d.  out  of  all  the  said  lands,  for  and 
during  the  life  of  the  said  Earl.  Then  followed  the  usual  clause 
of  distress  and  entry,  and  a  term  of  ninety -nine  years  was 
created  in  order  that  the  trustee  might,  in  case  default  should 
be  made  in  the  payment  of  the  said  annuity,  raise  and  levy  the 
amount  thereof  by  sale  or  mortgage  of  the  lands  comprised 
therein.  There  was  also  a  further  provision,  that  in  case  the 
said  Earl  should  do  any  act  to  invalidate  either  of  the  said 
policies,  so  that  the  said  two  sums  of  500/.  should  not  be  recover- 
able, that  then  the  said  sums  should  be  a  charge  upon  the  said 
lands,  and  that  the  testator  should  have  power  to  raise  the 
amount  thereof  by  sale  or  mortgage  of  the  lands  and  premises. 
And,  lastly,  after  reciting  that  the  said  two  sums  of  500/.,  secured 
by  the  said  two  policies,  would  not  become  payable  until  the 
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Phillips     expiration  of  three  months  from  the  decease  of  the  said  Earl, 
EASTWOOD,    and  that  the  testator  would  have  to  pay  a  sum  *of  141.  5«.  on 

[  *275  ]  the  20th  of  August  then  next  ensuing,  being  the  amount  of  one 
year's  premium,  payable  on  the  second  policy  of  insurance  so 
effected  by  the  said  Bobert  Allen,  it  was  further  agreed  by  the 
parties,  that  the  deed  of  annuity,  and  the  bond  executed  as  a 
collateral  security  therewith,  should  remain  in  full  force  and 
effect  until  the  testator  should  be  reimbursed  the  amount  of  the 
interest,  at  the  rate  of  62.  per  cent,  which  should  accrue  due  on 
the  said  two  sums  of  500Z.,  so  secured  by  the  said  two  policies, 
until  the  same  should  be  paid  to  him  by  the  said  Company. 

On  the  28th  of  May,  1828,  the  following  memorandum  of 
agreement,  not  under  seal,  was  executed  by  the  testator  and  the 
Earl  of  Rathdown,  '*  In  the  event  of  the  said  Earl  of  Bathdown 
being  disposed  to  pay  in  the  sum  of  1,000{.,  late  currency,  he 
stands  indebted  to  the  said  William  Eastwood,  (the  testator,) 
that  the  said  Earl,  previous  thereto,  shall  and  will  give  unto 
the  said  William  Eastwood,  his  executors,  administrators,  or 
assigns,  eighteen  months'  notice  in  writing,  of  such  his  intention ; 
and  in  like  manner,  the  said  William  Eastwood,  his  executors, 
administrators,  and  assigns,  shall  and  will,  in  the  event  of 
he  or  they  being  disposed  to  call  in  the  said  sum  of  1,000L, 
give  unto  the  said  Earl  eighteen  months'  notice,  in  writing, 
of  such  his  or  her  intention,  previous  to  the  day  payment  will 
be  required." 

[  *276  ]  The  amount  of  the  annuity  was  exactly  equal  to  the  ^interest 

on  the  purchase  money  of  1,000Z.  at  6!.  per  cent.,  and  the  annual 
premiums  payable  on  foot  of  the  two  policies  for  600Z.  each. 

The  testator  was  also  possessed  of  two  other  policies  of 
insurance,  one  effected  by  himself,  on  the  15th  of  May,  1827, 
with  the  National  Assurance  Company  of  Ireland,  for  the  sum 
of  200Z.,  on  the  life  of  one  P.  Beilly,  to  secure  the  purchase 
money  of  a  freehold  rent  charge  of  20L  a  year,  granted  by  the 
said  P.  Beilly  to  the  testator,  and  which,  on  the  death  of  the 
testator,  descended  to  his  heir-at-law :  one  of  the  conditions  in 
this  policy  was,  that  it  should  be  void  in  case  the  interest  of  the 
testator  in  the  life  of  the  said  P.  Beilly  should  cease.  The  other 
policy  was  effected  by  one  B.  Badcliffe  on  his  own  life,  for  3002., 
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and  was  sabsequently  assigned  to  the  testator  in  discharge  of  a      Phillips 
debt  to  that  amount.     All  these  several  policies  contained  the    Eastwood. 
usual  provision,  that  the  property  of  the  respective  Companies 
shonld  be  liable  to  make  good  the  sums  secured  by  the  said 
policies,  provided  the  annual  premiums  should  be  regularly  paid 
and  the  other  conditions  performed. 

The  testator  was  also  seised  of  a  rent  charge  of  601.  a  year, 
charged  on  the  fee  simple  lands  of  Solsboro,  originally  granted 
by  8.  Richards  to  J.  Beavor,  his  heirs  and  assigns,  and  by 
him  assigned  to  the  testator,  his  executors,  administrators  and 
assigns,  with  power  to  the  grantor  to  redeem  on  paying  the  sum 
of  1,0001.  and  giving  six  months'  notice. 

The  bill  was  filed  by  Michael  Phillips,  the  executor,  to  carry  [  277  ] 
the  trnsts  of  the  will  into  effect ;  and  the  usual  decree  to  account 
having  been  pronounced,  and  a  reference  made  to  the  Master  to 
report  the  rights  and  claims  of  the  several  legatees,  the  Master 
reported  that  the  said  annuity  of  891.  IBs.  9d.  granted  to  the 
testator  by  the  Earl  of  Bathdown,  by  the  deed  of  February,  1822, 
together  with  the  purchase  money  thereof,  in  case  it  should  be 
redeemed,  and  the  said  two  policies  of  insurance  to  secure  the 
same,  passed  to  the  testator's  widow  under  the  clause  by  which 
he  bequeathed  to  her  ''  all  his  outstanding  debts  owing  to  him 
for  arrears  of  tithe  or  otherwise." 

He  also  found  that  the  testator's  widow  was  entitled  for  her 
life  to  the  interest  and  dividends  on  the  bonds,  debentures,  and 
funded  property,  and  to  the  absolute  property  therein,  in  case 
she  survived  Francis  Eastwood,  the  testator's  brother ;  and  that 
she  was  also  entitled  for  her  life  to  the  annuity  or  rent  charge 
charged  upon  the  fee  simple  lands  of  Solsboro ;  and  that  after 
her  decease  Frances  Jane  Tench  would  be  entitled  thereto.  He 
further  found,  that  the  residue  of  the  personal  estate,  not  speci- 
fically disposed  of,  was  the  primary  fund  for  the  payment  of  the 
testator's  debts  and  legacies,  and  that  the  debts  due  to  him  for 
arrears  of  tithe,  and  all  his  other  outstanding  debts,  were  in  the 
next  place  applicable. 

Francis  Eastwood,  the  testator's  brother,  died  the  day  before 
the  report  was  signed,  and  left  whatever  he  was  ^entitled  to       [i*278  ] 
under  the  will  to  the  testator's  widow,  and  the  cause  having 
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Phillips  been  revived,  a  consent  was  entered  into  that  the  report  should 
Eastwood,  stand  as  if  signed  after  the  cause  was  revived.  Exceptions  were 
taken  to  this  report  by  the  residuary  legatees,  who  claimed  to  be 
entitled  to  the  annuity  or  r^nt-charge  of  891.  Ws.  9d.,  and  the 
purchase  money  thereof  in  case  the  same  should  be  redeemed, 
and  also  to  the  several  policies  of  insurance,  as  not  having  been 
specifically  disposed  of  by  the  testator's  will.  They  also  claimed 
the  absolute  interest  in  the  bonds,  debentures,  and  funded  pro- 
perty, after  the  death  of  the  testator's  widow.  They  further 
claimed  to  be  entitled  to  the  rent  charge  or  annuity  of  60Z.  out 
of  the  lands  of  Solsboro,  (or  the  interest  on  the  purchase  money 
thereof  in  case  the  same  should  be  redeemed,)  during  the  life  of 
the  testator's  widow,  as  the  same  was  not  disposed  of  by  the 
will  during  that  period,  but  this  claim  was  abandoned  in  the 
course  of  the  argument.  And  they  likewise  insisted  that  the 
fund  made  primarily  liable  for  the  payment  of  the  debts  and 
legacies,  was  the  outstanding  debts  owing  for  arrears  of  tithe 
or  otherwise. 

Mr,  Moore,  Mr.  Bali,  Mr.  Holmes,   Mr.  Stock,  and   Mr. 
B.  C.  Lloyd,  for  the  residuary  legatees : 

[  27U  ]  [When  the  testator]  speaks  of  debts  for  "  tithe  or  otherwise," 

the  latter  words  cannot  be  held  to  apply  to  debts  generally, 
but  must  be  confined  to  debts  ejusdem  generis:  Hotham  v. 
Suttoii{i).     *     ♦     * 

[  280  ]  The  report  is  also  erroneous  in  finding  that  the  four  several 

policies  of  insurance  have  passed  under  the  words  "  outstanding 
debts"  owing  to  the  testator.  ♦  *  The  word  "debentures" 
cannot  comprehend  these  policies.  A  debenture  is  merely  a 
certificate  showing  that  money  is  due,  and  not  a  contract 
creating  a  debt,  by  virtue  of  which  the  debt  can  be  enforced : 
besides,  the  words  under  which  the  testator  bequeaths  his 
debentures  are,  '*  the  legal  interest  on  bonds,  debentures,  &c.," 
expressly  confining  the  bequest  to  a  species  of  property  bearing 
interest. 

The  Master  is  wrong  in  finding  that  the  testator's  widow  is 
entitled  to  the  absolute  interest  in  the  bonds,  debentures,  and 
(1)  10  R.  R.  83  (15  Ves.  319). 


TOL.  XLYi.]     1835.     CH.  (IE.)     L.  &^G.  t.  SUGDEN,  280—288.  2.38 

funded  property,  upon  the  contingency  (which  has  happened)  of      Phillips 

her  surviving  Francis  Eastwood.     It  must  be  admitted,  that    Eastwood. 

where  the  interest  of  a  fund  is  bequeathed,  without  limitation  as 

to  continuance,  the  principal  will  pass  also.     But  here  there  is  a 

bequest  over  to  F.  Eastwood,  of  the  "  interest  of  money,"  which 

can  only  *refer  to  the  bonds,  debentures,  &c.,  which  shows  the       [  •281  ] 

intention  of  the  testator  to  give  his  widow  a  life  estate  only,  and 

as  Francis  Eastwood  has  died  in  her  life  time,  the  legacy  to  him 

has  lapsed. 

The  Master  is  also  wrong  in  not  finding  that  the  outstanding 
debts  due  to  the  testator  are  the  primary  fund  for  the  payment 
of  his  debts  and  legacies;  that  fund  was  bequeathed  to  the 
widow,  expressly  subject  to  the  debts  and  legacies,  and  therefore 
is  applicable,  in  the  first  instance,  in  exoneration  of  the  residue. 
This  is  not  a  conflict  between  the  real  and  personal  estate,  or 
to  attempt  to  make  a  new  fund  answerable,  which  was  not  so 
before,  but  as  between  two  funds,  both  equally  liable,  the  testator 
has  merely  indicated  which  was  to  be  first  resorted  to :  Choat  v. 
Yeutsii).  The  codicil  is  also  confirmatory  of  this  view,  for  by  it 
a  legaey  is  bequeathed  to  Miss  F.  J.  Tench,  to  be  paid  to  her 
after  the  widow's  death ;  why  should  the  testator  postpone  the 
payment  of  that  legacy,  except  to  exempt  the  widow  from  a 
portion  of  the  burthen  he  had  imposed  upon  her,  viz.  the 
payment  of  his  debts  and  legacies. 

The  Attamei/'Generaly  Mr.  Warren,  and  Mr.  Wm.  Brooke, 
for  Mary  Eastwood,  the  testator's  widow : 

[The  annuity  transaction  was  a  mere  loan.]  As  to  the  two  [  282  ] 
policies  by  which  the  loan  was  secured,  they  must  pass  along 
vith  the  annuity ;  for  if  Lord  Bathdown  should  pay  off  the  debt, 
the  policies  will  belong  to  him,  Holland  v.  Smith  (2).  As  to  the 
two  other  policies,  they  will  pass  either  as  debentures  or  debts. 
*  *  As  to  the  bonds,  debentures,  &c.,  the  widow  is  absolutely  [  283  ] 
entitled  to  them  ;  as  it  is  now  quite  settled  that  a  bequest  of  the 
interest  will  carry  the  principal  also ;  besides  the  bequest  over 
to  Francis  Eastwood,  of  what  she  does  not  dispose  of,  is  void  for 

(1)  20  B.  B.  229  (1  Jac.  &  W.  102).      E.  R.  326  (4  Madd.  495). 
See  liso  Broirne  v.  Groamhridffe,  20  (2)  9  B.  B.  801  (6  Esp.  11). 
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Phillips  uncertainty :  Malim  v.  Keighley  (i).  The  residue  is  the  primary 
Eastwood.  '^^^  ^^^  ^^^  payment  of  the  debts  and  legacies;  the  words 
''subject  to,"  in  the  bequest  to  the  widow,  will  not  have  the 
effect  of  making  that  fund  primarily  liable.  The  testator  could 
not  have  intended  that  his  debts  and  legacies  should  be  paid, 
in  the  first  instance,  out  of  a  fund  composed  of  choses  in  action, 
and  which  might  not  have  been  available  for  a  number  of 
years.     ♦     ♦     ♦ 

Mr.  Ball,  in  reply : 

The  testator  was  possessed  of  Government  and  Wexford  Bridge 
debentures  ;  there  is,  therefore,  no  necessity  to  strain  the  mean- 
ing of  the  word  ''  debenture  "  in  order  to  make  it  include  the 
[  284  ]  policies.  ♦  ♦  The  words,  "  whatever  she  does  not  dispose  of," 
in  the  bequest  over  to  Francis  Eastwood,  do  not  make  it  uncer- 
tain, as  they  do  not  apply  to  the  whole  of  the  gift  to  him,  but 
must  be  confined  merely  to  the  household  furniture,  &c.,  which 
were  left  to  the  widow,  by  a  former  clause,  to  be  used  and 
disposed  of  as  she  thought  proper. 

/>*.  16.       Thb  Lord  Ghamgbllor: 

This  will  lies  in  a  small  compass,  although  there  is  considerable 
difficulty  in  giving  a  rational  construction  to  all  its  parts.  The 
testator  begins  by  devising  the  rents  of  his  freehold  estates  of 
Drombilly,  and  all  arrears  of  rent,  to  his  wife  during  her  life ; 
he  then  proceeds  to  devise  to  her  his  Wexford  estate,  for  her  life, 
and  I  do  not  find  that  he  makes  any  disposition  of  it  after  her 
life  estate ;  he  bequeaths  to  her  the  legal  interest  on  his  bonds, 
debentures,  and  funded  property ;  he  then  gives  her  an  absolute 
interest  in  his  household  furniture,  &c.,  and  his  outstanding 
debts ;  subject,  however,  to  his  debts  and  legacies ;  and  he  also 
gives  her  his  ready  money  in  bank.  There  is,  then,  a  distinct 
clause,  that  if  his  brother  Francis  should  survive  her,  he  should 
inherit  and  enjoy  the  rents  of  Drombilly,  interest  of  money,  and 
[  •285  ]  whatever  ♦belongs  to  her,  that  she  does  not  dispose  of.  He  then 
directs  that  Bobert  Murphy,  who  was  married  to  his  niece,  should 
inherit  his  property  in  Drombilly,  which  he  wishes  should  go  to 

(1)  2  E.  E.  229  (2  Ves.  Jr.  629). 
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one  of  their  children  in  preference  to  the  others.  He  appoints  Phillips 
Michael  Phillips  his  executor,  and  gives  him  a  pecuniary  legacy  Eastwood. 
for  his  trouble;  and  nominates  James  Eastwood  and  Bobert 
Murphy  '*  his  residuary  legatees."  By  a  codicil,  he  gave  a  rent 
charge  of  60L  a  year  to  Miss  F.  J.  Tench,  after  the  death  of 
his  wife :  a  question  arose  upon  this  gift,  but  as  the  residuary 
legatees  have  abandoned  their  claims  to  this  annuity,  I  have 
nothing  to  do  with  it.  The  only  other  point  in  the  codicil  arises 
from  his  having  given  to  Miss  F.  J.  Tench  500^.,  to  be  paid  to 
her  after  the  death  of  his  wife ;  from  which  a  fair  inference  was 
drawn »  that  it  was  the  intention  of  the  testator  that  the  debts 
and  legacies  should  be  paid  out  of  the  fund  given  to  his  wife. 

The  first  point  for  me  to  decide  is,  whether  certain  policies,  and 
a  certain  annuity,  granted  by  Lord  Bathdown  to  the  testator,  did 
or  did  not  pass,  under  the  will,  to  the  wife.  Two  of  the  policies 
were  for  securing  1,0002.  on  Lord  Bathdown's  life ;  another  for 
securing  an  annuity,  which  does  not  pass  to  the  wife,  therefore 
it  is  a  distinct,  independent  security ;  the  remaining  policy  was 
accepted  for  the  extinction  of  a  debt,  and  it  may  be  fairly  argued 
that  it  stands  in  the  place  of  the  debt. 

I  have  read  the  papers  with  great  care,  and  particularly  *those  [  *286  ] 
relating  to  the  annuity  granted  by  Lord  Bathdown ;  and  I  am 
clearly  of  opinion,  upon  the  whole  of  that  transaction,  that  the 
deed  and  memorandum,  taken  together,  amount  to  a  security 
only  for  the  sum  of  1,000L  on  the  estate  of  the  grantor,  paying 
interest  at  the  rate  of  61.  per  cent,  together  with  the  annual 
premiums  for  keeping  up  the  policies. 

The  deed,  after  reciting  the  agreement  for  the  purchase  of  an 
annuity  by  the  testator,  proceeded  in  the  usual  form,  in  con- 
sideration of  1,000/.,  to  grant  a  regular  annuity  of  89/.  18«.  9d. 
with  the  usual  clause  of  distress  and  entry,  and  a  term  of  ninety- 
nine  years  is  created  to  secure  it.  This  was  a  contract  for  the 
payment  of  an  annuity,  and  did  not  create  a  debt.  If  the  deed 
had  stopped  here,  I  should  have  had  no  doubt  that  it  was  a  regular 
annuity  deed.  Now  the  precise  annuity  granted  is  the  aggregate 
of  the  legal  interest  on  the  1,000/.,  and  the  amount  of  the  pre- 
miums. An  ordinary  way  to  secure  a  sum  of  money  on  the  estate 
of  a  tenant  for  life  would  be,  by  making  it  binding  on  a  tenant 
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Phillips     for  life  to  pay,  out  of  his  life  estate,  the  legal  interest  on  the  sum 
Eastwood,    advanced,  and  the  premiums  of  a  policy,  so  as  to  insure  the 
repayment  of  the  principal  by  supplies  from  the  life  estate. 
[  287  ]  The  deed  recites  two  policies,  and  then  there  is  this  provision. 

In  case  the  Earl  should  do  any  thing  to  make  void  either  of  the 
said  policies,  then  it  should  be  lawful  for  the  said  W.  E.,  his 
executors,  administrators,  and  assigns,  to  levy  the  said  sum  of 
1,0002.,  with  the  said  annuity  of  89Z.  18^.  9d.  until  the  said  sum 
of  1,000Z.  should  be  paid  off  by  sale  or  mortgage  of  the  said  lands 
and  premises ;  and  then  comes  this  stipulation, — ^that  as  the 
amount  secured  by  the  two  policies  would  not  be  payable  for  three 
months  after  the  decease  of  the  Earl  of  Bathdown,  the  interest 
on  the  1,000!.  should  be  paid  up  for  that  period :  and  there  is  also 
a  provision  for  the  payment  of  a  fractional  part  of  the  premium. 
The  grant  of  the  annuity  as  such,  and  the  loan  of  the  1,0002.,  are 
confounded  by  the  want  of  skill  in  the  draftsman.  The  true 
construction,  however,  is  this,  I  will  lend  you  a  1,0002.,  but  you 
are  to  provide  funds  to  secure  both  the  principal  and  interest, 
and  if  you  comply  with  the  conditions,  I  will  not  call  it  in  during 
your  life  time. 

Formerly  it  was  thought,  that  if  there  were  a  power  on  the 
part  of  the  grantor  to  redeem,  and  more  than  the  legal  interest 
were  reserved  by  the  deed,  it  would  make  it  usurious,  and 
[  ♦^88  ]  consequently  the  power  of  repurchasing  was  ♦left  out  of  annuity 
deeds :  when  it  was  discovered  that  the  transaction  with  such  a 
power  was  legal,  in  some  cases  where  there  was  an  agreement  to 
insert  such  a  power,  but  the  parties  had  omitted  to  do  so  from 
an  apprehension  that  it  would  vitiate  the  transaction,  bills  were 
filed  for  the  purpose  of  having  the  power  inserted,  but  the  Court 
said,  No — we  caWot  supply  what  was  purposely  omitted  (i). 
Here,  however,  the  transaction  is  of  a  different  nature.  The 
memorandum  clearly  shows  the  intention  of  the  parties.  (His 
Lordship  here  read  the  memorandum.)  That  shows  more  strongly 
even  than  the  deed  the  intention  of  the  parties ;  both  assume  it 
to  be  a  debt,  and  the  memorandum  provides  that  either  may  be 
at  liberty  to  put  an  end  to  the  annuity,  the  one  by  redeeming, 

(1)  Irnham  v.  Child,  I  Br.  C.  C.  412;  Pin-tmore  v.  Morris,  2  Br.  C.  C. 
219. 
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the  other  by  calling  in  his  money  upon  giving  eighteen  months'      Phillips 
notice.  Eastwood. 

There  is  a  passage  in  the  will  which  has  been  struck  out,  but 
as  it  has  been  referred  to  by  the  codicil,  I  think  I  am  at  liberty 
to  refer  to  it  now.  The  testator  bequeaths  to  D.  and  E.  Keenan 
a  sum  of  445/.  lis.  lOd.,  due  to  him  for  dilapidations,  instead  of 
a  bond  for  500/.  passed  by  the  Earl  of  Bathdown,  and  given  to 
them  in  the  former  part  of  the  will,  as  being  part  of  the  debt  due 
by  him.  That  bears  upon  this  question.  I  decide  this  point  upon 
the  simple  ground  of  the  intention  of  the  parties,  to  be  ^collected  [  *289  ] 
bom  the  whole  of  the  instruments ;  and  I  am  of  opinion  that  the 
annuity  deed  and  memorandum,  and  the  whole  transaction, 
amount  to  a  security  only  for  a  debt  which  passes  with  the 
securities  under  the  terms  of  the  will. 

A  question  has  been  raised,  whether  Lord  Bathdown  would  be 
entitled  to  the  policies  if  he  paid  off  the  1,000/.  I  think  he  would. 
In  the  case  of  Holland  v.  Smith  (i),  cited  at  the  Bar,  the  debtor 
being  charged  in  account  with  the  premiums,  it  was  held  that  he 
was  entitled  to  the  policy  when  the  debt  was  paid  off.  That  could 
admit  of  no  doubt.  Ex  parte  Andrews  (2)  goes  further  ;  a  sum  of 
money  payable  on  the  contingency  of  A.  surviving  B.  was  assigned 
by  a  debtor  to  his  creditor  to  secure  the  debt  due.  The  assignee, 
without  any  authority,  and  out  of  his  own  funds,  insured  the  life 
of  A.,  who  died,  and  the  sums  assured  were  received,  and  the 
Vice-Chancbllob  held,  that  they  must  be  brought  into  the  account. 
That  goes  infinitely  beyond  this  case  :  for  here  the  creditor  was 
authorized  to  insure,  and  the  debtor  furnished  funds  to  pay  the 
premiums,  and  therefore  I  think  that  if  the  debt  is  satisfied  in 
his  life-time  he  will  be  entitled  to  the  policies,  and  that  strengthens 
my  view  of  the  case.  I  think  then  that  both  this  annuity  and 
the  policies  pass  under  the  will. 

That,  however,  does  not  relieve  me  from  deciding  the  ^general  [  *290  ] 
question,  as  there  are  two  other  policies,  one  to  secure  the  price  of 
an  annuity  which  goes  to  the  heir-at-law,  and  the  other  a  general 
policy ;  and  the  question  is,  whether  these  pass  under  the  will  ? 
One  of  these  policies  is  with  the  National  Assurance  Company 
of  Ireland,  and  I  find  in  it  a  clause,  that  if  the  interest  of 

(1)  9  B.  B.  SOl  (6  Esp.  11).  (2)  16  B.  B.  263  (1  Madd.  573). 
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Phillips  Mr.  Eastwood  in  the  life  of  P.  Beilly  should  cease,  the  policy  shoald 
Eastwood.  ^  ^^id  (i).  The  person  who  has  now  the  interest  in  the  life  has 
not  the  policy,  and  he  who  has  the  policy  has  no  interest  in  the 
life.  It,  therefore,  may  be  a  question  whether  the  policy  has  not 
ceased ;  and  probably  my  decision  upon  this  point  may  not  be 
important  to  the  parties. 

Now,  what  was  the  intention  of  the  parties  as  to  the  policies  ? 
as  between  the  insurance  office  and  the  insured,  the  policy  of 
insurance  is  only  a  contract  of  indemnity  ;  but  as  between  man 
and  man  it  is  generally  treated  as  an  additional  permanent 
security.  There  may  be  various  sorts  of  policies ;  a  man  has  an 
interest  in  his  own  life  and  may  insure  it,  that  is  in  effect  a  con- 
tract with  the  office  to  have  a  sum  of  money  paid  at  his  death. 
The  character  of  an  insurance  by  way  of  indemnity  is  to  provide 
for  the  case  where  the  party  may  sustain  a  loss.  But  where  the 
object  is  to  secure  a  debt  or  a  sum  of  money  in  the  nature  of  a 
loan,  there  it  is,  in  the  hands  of  the  creditor,  and  as  between 
[  *29i  ]  him  and  the  debtor,  in  the  nature  of  an  additional  ^security  for 
the  debt.  GodscM  v.  Boldero  (2)  decided  that  the  money  could 
not  be  recovered  from  the  office,  if  the  debt  were  paid  aliunde,  but 
the  offices  have  not  found  it  to  be  for  their  benefit  to  act  on  the 
rigid  rule,  and  I  believe  they  generally  pay  without  inquiry.  In 
effect,  therefore,  a  policy  on  the  life  of  a  debtor  is  a  security  for  a 
sum  to  be  paid,  and  the  creditor  knows  no  distinction,  but  looks  to 
all  his  securities  taken  together  as  the  means  of  repayment.  The 
former  of  these  policies  was  to  secure  a  sum  advanced  for  the  pur- 
chase of  an  annuity;  the  object  was  to  bring  back  that  sum  to  his 
assets.    The  other  was  in  lieu  of  a  debt  that  was  owing  to  him. 

Are  there  words  in  the  will  sufficient  to  pass  these  policies? 
I  must  look  to  the  whole  context  of  the  will  and  the  intent  of 
the  testator ;  he  gives  to  his  wife  the  legal  interest  on  his  bonds, 
debentures,  and  funded  property,  and  all  his  outstanding  debts 
for  arrears  of  tithes  or  otherwise,  subject,  nevertheless,  to  his 
debts,  funeral  expenses,  and  legacies:  the  insertion  of  these 
words,  ''  subject  to,  &c.,"  in  this  part  of  his  will,  shows  that  the 

(1)  There  was  ^o  Act  in  Ireland  (2)  9  East,  72.  [Oyer.  Dalhy  v. 
against  wagering  policies  similar  to  India^  isc,^  Life  Am,  Co,  (1854)  15 
the  14  Geo.  III.  c.  48,  Eng.  C.  B.  365,  24  L.  J.  C.  P.  2,] 
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testator  was  dealing  with  the  mass  of  his  property ;  and  it  is      Phillips 
impossible  to  doubt  his  intention  to  pass  these  secarities.     Are     Eastwood. 
the  words  sufficient  ?    I  think  they  will  pass  in  this  particular 
case  either  as  debentures  or  debts.     It  is  argued  they  do  not 
pass  as  debentures,  as  they  do  not  bear  legal  interest.     Suppose 
a  bond  not  payable  for  a  year,  and  not  ^carrying  interest,  can       [  *292  ] 
any  body  say  that  that  would  not  pass  ?    The  question  is,  what 
is  the  meaning  of  the  term  ''debenture?"    Counsel  in  reply 
stated  a  fact  with  which  I  was  not  previously  acquainted,  namely, 
that  there  are  debentures  to  which  the  testator  was  entitled, 
viz.  a  Government  debenture,  and  two  Wexford  Bridge  debentures, 
which  increases  the  difficulty  in  extending  the  word  to  policies  ; 
but  I  am  of  opinion  that  the  policies  are  debentures,  and  there 
is  no  reason  why  they  should  not  pass  as  well  as  the  others ; 
there  is  no  magic  in  words.     A  debenture  is  an  acknowledgment 
or  declaration  of  a  present  or  future  right  to  receive  payment  of 
a  certain  sum  out  of  a  given  property,  so  as  not  to  make  the 
person    issuing    it    personally    responsible.      The    form  of    a 
Government  debenture  is  this.     '*  This  is  to  certify  that  A.  B. 
is  entitled  to  a  certain  sum,  (&c."     What  is  a  policy?     Nothing 
but  an  engagement  by   the  directors  that  the  funds  of  the 
Company  are  liable  to  pay  a  certain  sum  of  money  on  a  given 
event;   it    is,    therefore,    within    the    meaning    of    the    word 
*' debenture;  "  it  is  not  to  be  paid  unless  a  certain  person  die 
and  except  certain  annual  payments  are  made,  and  other  con- 
ditions are  complied  with.    Now  there  is  no  uncertainty  about 
the  event  of  death,  except  as  to  the  time  when  it  is  to  happen, 
and  it  can  make  no  difference  with  regard  to  the  instrument, 
whether  it  is  an  agreement  that  the  funds  shall  pay  a  certain 
sum  on  a  given  event,  or  a  sum  in  all  events. 

I  bring  them,  therefore,  within  the  meaning  of  these  words, 
"  bonds,  debentures,  and  funded  property."  I  *think  the  words  [  •293  ] 
admit  of  that  construction,  looking  at  the  meaning  of  the  testator 
in  this  case ;  but  supposing  I  am  wrong  in  that  view,  will  they 
pass  under  the  words  '*  outstanding  debts  ?  "  There  is  a  difficulty 
in  saying  there  was  a  debt  '*  owing  "  to  the  testator ;  it  was  no 
debt  properly  speaking,  but  merely  a  liability  as  regards  the 
property,  not  the  person,  unless  the  property  should  be  withdrawn 
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Phillips     from  the  liability.    I  must  not,  however,  take  the  sentence  by 
Eastwood,  itself,  but  the  whole  clause  together. 

Mr.  Warren  supposes  the  case  of  a  policy  broker  who  had 
effected  an  insurance  on  a  life  with  another,  and  had  insured 
the  same  life  himself  on  behalf  of  another,  and  then  died,  so 
that  his  assets  would  have  both  to  pay  and  receive  when  the 
same  event  happened,  and  he  asks,  would  not  these  words  in  his 
will  compel  the  wife  to  pay  the  sum  assured  by  the  testator, 
(which  they  clearly  would,)  and  if  so,  must  not  the  right  to 
receive  the  sum  assured  to  him  pass  by  the  same  words  ?  I  was 
very  much  struck  with  this  argument ;  however,  there  is  some 
difficulty  in  saying  that  the  policies  are  debts  "  owing ;  '*  yet 
still  they  are  such  in  a  certain  sense,  they  are  an  obligation  that 
the  sum  shall  be  paid  upon  the  event  happening.  The  testator 
meant  to  enumerate  debts  of  every  nature ;  and,  therefore,  taking 
the  whole  of  the  will  together,  I  am  of  opinion  that  the  two 
policies  do  pass  to  the  wife ;  but  I  do  not  decide  the  abstract 
point  that  a  simple  gift  of  debts  will  pass  a  policy  of  assurance. 
[  •294  ]  Essington  v.  Vashon  (i)  *was  merely  a  conflict  between  two  gifts, 
and  the  question  there  was,  whether  the  bond  was  to  be  taken 
as  stock  or  to  pass  as  a  debt :  it  does  not  bear  on  this  case. 

I  have  great  difficulty  in  deciding  which  is  the  fund  primarily 
liable  to  the  payment  of  the  debts  and  legacies.  I  have  no 
doubt  that  in  appointing  residuary  legatees,  the  testator  merely 
meant  to  dispose  of  any  little  surplus  that  should  remain.  It 
appears  to  me,  however,  on  the  best  consideration  I  can  give  to 
the  point,  and  considering  the  part  of  the  will  in  which  I  find 
the  payment  of  the  debts  charged,  that  the  outstanding  debts 
are  the  primary  fund.  In  Holfordv.  PFood  (2),  which  at  first 
might  seem  an  authority  the  other  way,  there  was  no  gift  of  the 
residue.  In  Choat  v.  Yeats  (8),  although  it  differs  in  some 
respects  from  the  present  case,  yet  as  the  appointment  of  a 
residuary  legatee  is  just  as  efficacious  as  a  general  residuary 
bequest,  I  consider  it  an  authority  for  the  decision  I  have  come 
to ;  and  I  find  no  reason  to  quarrel  with  that  case.  But  that 
very  circumstance  entitles  me  to  give  the  largest  construction 

(1)  3  Mer.  434.  (3)  20  R.  R.  239  (1  Jac.  &  W.  102). 

(2)  4  Ves.  76. 
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I  can  to  the  terms  "  oatstanding  debts,"  and  to  hold  that  the      Phillips 

testator  meant  to  include  debts  of  every  nature.     He  gives  her    Eastwood. 

his  household  furniture,  &c.,  and  there  being  large  debts  due  to 

him,  he  says,  I  give  her  my  outstanding  debls,  subject  to  my 

debts ;  and  then  he  gives  her  the  ready  money  which  is  not 

subjected  to  the  payment  of  his  debts:  he  intended  that  she 

should  have  it  as  a  clear  fund,  and  consequently  between  those 

two  ^funds  he  meant  that  the  debts  should  be  the  primary  fund.       [  *29b  ] 

Take  the  case  of  a  real  estate,  the  descended  estate  must  be  first 

applied,  then  the  devised  one.    But  even  as  to  real  estate,  if  the 

devised  estate  is  selected  and  appropriated  to  the  payment  of 

the  debts,  it  will  be  applied  before  the  residue  of  the  real  estate 

which  descends  to  the  heir  on  intestacy.    I  have  not  come  to 

this  conclusion  without  *much  difficulty,  and  with  a    great       [  *296  ] 

inclination  to  throw  the  debts  on  the  residuary  fund. 

The  last  question  is,  not  whether  the  gift  of  the  legal  interest 
on  the  bonds,  debentures,  and  funded  property  carries  the 
principal,  which  admits  of  no  doubt,  but  whether  the  absolute 
interest  is  cut  down  by  the  gift  over?  It  is  said  that  the 
bequest  of  the  interest  over  to  Francis  Eastwood,  in  case  he 
survived  the  wife,  reduced  her  to  a  life  interest,  and  as  the 
event  did  not  happen,  the  residuary  legatees  contend  that  it  is  a 
lapsed  legacy.  Now,  as  the  words  in  the  first  part  of  the  will 
are  sufficient  to  pass  the  principal,  this  case  is  stronger  than 
most  of  the  decided  cases,  for  here  the  testator  has  expressly 
confined  the  wife  to  a  life  estate  in  other  property,  where  he 
intended  to  *give  a  life  estate  only.  The  gift  over  does  not  [  *297  ] 
aflbct  the  previous  gift ;  it  was  not  to  take  effect  except  in  a 
contingent  event,  and  an  intention  to  cut  down  a  bequest  cannot 
be  collected  from  a  devise  over  beyond  what  is  necessary  to  give 
efEect  to  that  devise  over.  And  I  do  not  find  that  in  any  part  of 
the  will  he  disposes  of  the  money  in  the  event  of  Francis  not 
surviving.  I  am  of  opinion  that  there  is  no  gift  over  in  the 
event  which  has  happened,  and  therefore  that  the  general  bequest 
to  the  wife  never  was  divested.  There  are  several  cases  that 
decide  the  point :  Harrison  v.  Foreman  (l) ;  Smitherv.  Willock  (2). 

(1)  o  R.  B.  28  (o  Ves.  207).  (2)  22  R.  R.  127,  n.  (9  Ves.  233). 

B.II. — VOL.  XLYI.  16 


242  1885.    CH.  (IR.)    L.  &  G.  t.  SUGDEN,  297—298.     [b.r. 

Phillipb     I  think  that  the  gift  to  the  wife  is  absolute  and  not  cat  down  by 
Eastwood.    ^^^  subsequent  bequest. 

But  supposing  even  that  the  contingency  had  happened,  yet 
the  bequest  over  would  have  been  uncertain,  and  therefore  void. 
I  am  asked  to  refer  these  words,  "  that  she  does  not  dispose  of," 
to  the  household  furniture,  &c.,  in  the  former  part  of  the  will, 
but  the  testator  speaks  here  generally,  and  he  must  mean  what- 
ever belongs  to  her  under  his  will,  and  nothing  is  given  over, 
but  what  she  does  not  dispose  of.  In  Malim  v.  Keighley  (i), 
Lord  BoRSLYN  lays  down  what  is  necessary  to  constitute  a  valid 
bequest.  There  must  be  a  certain  subject,  and  if  not,  the  gift 
[  *298  ]  over  cannot  take  effect ;  here  if  the  legatee  filed  a  bill  *to  have 
the  fund  secured,  what  fund  must  I  secure  ?  As  much  as  she 
should  not  dispose  of ;  she  has  a  right  to  dispose  of  the  whole, 
and  if  she  should  say  it  is  my  will  to  dispose  of  all,  there  would 
be  nothing  to  secure,  therefore,  the  gift  over  is  void.  In  the 
case  referred  to,  Lord  Bossltn  observed,  that  perhaps  the 
determination  of  UpiceU  v.  Halsey  (2)  might  be  very  much 
doubted  ;  that  case  is,  I  think,  overruled  by  Wynne  v.  Hawking  (3) ; 
Strange  v.  Barnard  (4) ;  and  Pushnan  v.  FiUiter  (6).  The  rule 
is  clearly  settled  by  those  authorities. 

(1)  2  R.  R.  229  (2  Ves.  Jr.  532).  (4)  2  Br,  G.  C.  585. 

(2)  I  P.  Wm8.  651.  (5)  3  Ves.  7,  foUowing  Cuidiffe  v. 

(3)  1  Br.  0.  C.  179.  Cualifft,  Amb.  686. 
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IN   THE   COURT  OF  EXCHEQUER. 


JAMES  AND  Others,  Assignees  of  Akthtjr  Emerson,  a        ^^ 
Bankrupt,  v.  GRIFFIN  and  Another  (1).  Exeh.of 

Pleas. 
(1  Meeeon  &  Welsby,  20—30 ;  S.  C.  Tyr.  &  Gr.  449 ;  6  L.  J.  (N.  S.)  Ex.  241.)  |^  go  ] 

Whei-e  goods,  consigned  to  A.  in  London,  and  deliverable  in  the  river, 
were  by  his  direction,  he  being  then  insolvent,  landed  on  a  wharf  at  which 
he  had  been  in  the  habit  of  landing  goods,  A.  having  no  premises  adjoining 
the  river,  but  having  a  warehouse  in  the  city ;  and  the  goods  were  stopped 
in  trufisitu  in  the  hands  of  the  wharfinger :  Held,  in  an  action  of  trover 
for  ihe  goods  by  the  assignees  of  A.  (who  became  bankrupt  a  few  days 
afterwards,)  against  the  wharfingers,  that  the  proper  question  to  be  left 
to  the  jury  was,  whether  the  wharfingers  received  the  goods  as  A.'8 
agents  to  take  possession  of  them  for  his  own  benefit  as  owner,  or  as 
agents  only  to  forward  them  to  him,  or  to  keep  them  for  the  seller. 

It  being  proved  that  when  giving  the  directions  for  landing  the  goods 
A.  told  his  sou  (to  whom  the  directions  were  given)  that  he  would  not 
meddle  with  the  goods,  that  he  did  not  intend  to  take  them,  and  that  the 
vendor  ought  to  have  them :  Held,  that  these  declarations  were  admis- 
sible in  evidence,  although  they  were  not  communicated  to  the  vendoi 
or  to  the  wharfinger;  and  that  they  showed  that  A.  had  not  taken 
possession  of  the  goods  as  owner,  and  therefore  that  the  tratmtfts  had 
not  terminated.     [Lord  Abdcosr,  C.  B.,  di9sentiente,'] 

Tboveb  for  lead,  the  conversion  being  laid  since  the  bankruptcy. 
First  plea,  [to  the  effect  that  a  certain  trader  had  agreed  to  sell 
the  goods  to  Emerson,  a  trader,  who  became  insolvent,  and  that 
upon  his  insolvency  the  vendor  had  stopped  the  goods  in  the 
hands  of  the  defendants,  who  were  wharfingers,  in  the  course  of 
carriage  and  before  the  delivery  to  Emerson. 

BepUcation  to  the  effect  that,  at  the  time  of  the  alleged 
stoppage,  the  goods  had  come  into  the  possession  of  and  had 
been  received  by  the  said  defendants  as  agents  and  wharfingers  of 
and  for  Emerson,  and  the  defendants  then  held  the  same  as  such 
agents  and  wharfingers  of  and  for  Emerson,  and  for  his  use  and 
benefit,  and  the  delivery  thereof  to  the  said  A.  Emerson  then  was 
complete.  The  facts  proved  at  the  trial  before  Lord  Abinger,  G.  B., 
were  similar  to  those  proved  at  the  second  trial  after- mentioned, 

(1)  See  Sale  of  Gk)ods  Act,   1893  BdhtU  v.  Chrk  (1888)  20  Q.  B.  Div. 

(56  &  57  Vict.  c.  71),  s.  45.    And  615,  57  L.  J.  Q.  B.  302 ;  and  Ex  parte 

as  further  illustrations,  see  Bolton  v.  Rowvear  China  Clay  Co,,  In  re  Cock 

Uue.  ifc  Ywks.  liy.  Co.  (1866)  L.  E.  (1879)  11  CL  D.  560.— E,  C. 
1  C.  P.  431,  35  L.  J.  C.  P.   137  ; 

16—2 
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James        except  that  the  facts  bearing  upon  the  intention  with   which 
Gbiffik.      Emerson's  directions  were  given  were  less  fully  brought  out.] 
[  24  ]  The  Lord  Chief  Babon  directed  the  jury,  that  the  question 

for  them  was,  whether  the  defendants,  as  wharfingers,  received 
the  goods  in  question  as  the  agents  of  Emerson  or  not :  if  they 
did,  it  followed  in  law  that  they  were  in  Emerson's  possession, 
and  the  verdict  ought  to  be  for  the  plaintiffs ;  if  the  defendants 
did  not  receive  them  as  Emerson's  agents,  or  received  them  in 
an  ambiguous  and  doubtful  character,  then  the  ownership  of  the 
goods  was  not  in  the  plaintiffs.  He  stated  also,  that,  in  his 
opinion,  Emerson's  intention  in  leaving  the  goods  at  the  wharf 
was  not  of  any  consequence,  not  having  been  communicated  to 
the  defendants.  The  jury  found  a  verdict  for  the  plaintiffs, 
damages  850Z.  ISa.  8d. 

In  the  following  Term,  Sir  W,  Follett  obtained  a  rule  nisi  for 
a  new  trial,  on  the  grounds — first,  that  the  transitus  was  not 
determined  by  the  delivery  to  the  defendants ;  secondly,  that  the 
contract  of  sale  was  rescinded  before  the  bankruptcy,  the  bank- 
rupt having  declared  that  he  never  intended  to  take  the  goods  as 
a  vendee. 

[After  argument  upon  the  rule :] 

[  28  J        Lord  Abinobb,  C.  B.  : 

I  think  the  rule  must  be  made  absolute  for  a  new  trial.  The 
[  *29  ]  question  is,  whether  what  *was  done  by  the  bankrupt  [Emerson] 
was  a  taking  possession  of  the  goods  by  himself  or  his  agent. 
The  rest  of  the  Court  incline  to  think  that  the  directions  given 
by  him  were  admissible  to  show  the  nature  of  his  acts.  How- 
ever, they  were  in  fact  received,  and  went  to  the  jury,  and  the 
defendants  had  the  benefit  of  them ;  so  that  on  that  point  only 
there  would  be  no  giound  for  a  new  trial.  But  the  question 
remains,  whether  the  receiving  of  the  goods,  with  the  intention 
which  the  bankrupt  expressed  at  that  time,  was  a  taking 
possession  of  them  as  his  own.  I  can  conceive  a  case  in  which 
the  receiving  them  into  his  own  warehouse  would  not  be  a 
receiving  into  his  own  possession :  as  where,  knowing  his  bank- 
ruptcy to  be  inevitable,  he  puts  them  apart  from  his  other  goods 


?0L.  xLvi.]        1886.     EX.     1  MEE.  &  W.  29—80.  245 

for  the  purpose  of  restoring  them  to  the  vendor.  Here  the  Jamks 
bankrupt  had  great  reluctance  to  receive  the  goods  at  all,  and  g biffin. 
received  them  at  last  only  under  the  pressure  of  the  incon- 
venience complained  of  by  the  captains.  They  are  then  received, 
under  his  directions,  by  the  wharJBingers :  at  the  same  time  he 
tells  his  son  he  will  not  have  theni  himself.  He  takes  possession 
only  for  the  benefit  of  the  vendor.  The  question,  therefore, 
which  ought  to  have  been  left  to  the  jury,  is,  whether  the 
possession  taken  of  the  goods  by  the  defendants,  was  for  the 
benefit  of  the  bankrupt  as  owner :  whereas  the  only  question  I 
left  was,  whether  the  defendants  took  possession  of  them  as  his 
agents.  I  ought  to  have  qualified  it  further — whether,  supposing 
them  his  agents,  they  received  the  goods  as  his  agents  to  take 
possession  for  his  own  benefit,  or  only  to  keep  them  for  the  seller. 

Paske,  B.  : 

The  question  for  the  jury  was,  whether  the  act  of  the  son  was 
a  taking  possession  by  the  bankrupt  eo  animo  as  owner.  If  it 
was,  the  transitu^  was  at  an  end ;  if  not,  and  he  merely  meant 
to  take  possession  for  a  limited  purpose,  for  the  benefit  of  the 
seller,  the  tran^itus  *was  not  at  an  end.  There  is  certainly  [  •so  ] 
every  reason  here  to  believe  that  the  latter  was  the  case,  because 
bis  instructions  to  the  son  appear  to  give  an  authority  to  take 
possession  for  the  latter  limited  purpose  only. 

Aldibson,  B.  : 

To  defeat  the  right  of  stoppage  in  transitu^  one  of  two  things 
most  appear :  either  the  goods  must  arrive  at  the  natural  end  of 
their  journey,  in  which  case  I  should  rather  think  the  intention 
of  the  vendee  had  nothing  to  do  with  the  question ;  or,  if  the 
transitus  is  to  be  put  an  end  to  by  something  intermediate,  then 
it  is  material  to  consider  what  that  was,  and  with  what  intention 
it  was  done.  Here  it  is  the  latter  of  these  cases :  it  is  the  inter- 
mediate act  of  the  bankrupt's  agent,  his  son,  which  is  to  be 
mquired  into.  It  seems  to  me  that  the  instructions  of  the  bank- 
mpt  to  his  son  were  material  to  be  given  in  evidence,  to  show 
what  was  the  authority  to  take  possession  of  the  goods — whether 
it  was  given  with  the  intention  of  taking  possession  as  owner 
or  aot  li^e  absoluU. 


246  1887.     EX.     2  MEE.  &  W.  628—625.  .r.^. 

jambb  The  case  was  again  tried  at  the  London  Sittings  after  Hilary 

GniFFiK.  Term,  1836,  when  the  following  facts  were  proved  in  evidence: 

1837.  In  November,  1884,  Mr.  Stagg,  a  wholesale  lead  merchant  *at 

E^^ttf  Stockton,  shipped  on  board  of  two  vessels  called  the  Fanny  and 

Ple4u,  the  Cumberland,  a  quantity  of  sheet  lead,  consigned  to  Emerson, 

r2M&W  '^./  'o 

623  ]  '  the  bankrupt,  who  carried  on  business  as  a  lead  and  tin  merchant 
[  *624  ]  in  Lawrence  Pountney  Lane,  and  had  there  a  counting-house 
and  warehouse.  The  lead  was  deliverable  to  Emerson  at  London, 
in  the  river.  The  vessels  arrived  in  the  port  of  London  on  the 
7th  of  December ;  on  the  8th  the  captains  called  at  Emerson*s 
counting-house,  and  there  saw  his  son,  who  transacted  business 
for  his  father,  and  were  very  urgent  to  get  the  lead  discharged. 
The  son  communicated  the  captains'  wish  to  his  father,  but  he 
gave  him  no  directions.  They  came  again  on  the  9th  and  10th, 
and  on  the  latter  day  Emerson,  the  bankrupt,  told  his  son  to  tell 
the  captains  to  take  the  lead  out  and  land  it  at  Beal's  wharf, 
which  was  a  wharf  belonging  to  the  defendants,  Messrs.  Griffin  and 
Hillhouse,  and  nearly  opposite  to  which  the  vessels  were  lying. 
The  son  in  consequence  went  to  BeaPs  wharf,  and  saw  Hillhouse, 
and  told  him  that  they  (the  wharfingers)  were  to  land  the  lead, 
on  which  Hillhouse  asked  if  it  was  to  be  carted  away.  The  son 
said  he  did  not  know.  Hillhouse  then  said  it  had  better  be  piled 
away;  to  which  the  son  answered  ''Yes."  It  had  been  agreed 
between  the  captain  of  the  Fanny  and  the  son  that  he  was  to  pay 
the  lighterage  himself,  and  not  to  charge  it  to  his  father.  The 
Fanny  was  accustomed  to  land  her  goods  at  Beal's  wharf.  The 
Cumberland  was  accustomed  to  trade  to  an  adjacent  wharf  called 
Heyes's  wharf.  The  son  stated  that  lead  had  been  landed  before 
on  BeaPs  wharf  for  his  father :  that  he  was  accustomed  to  land 
his  sheet  lead  there,  and  to  have  it  piled  up  and  kept  there  till 
he  carted  it  away  to  his  customers  in  his  own  carts ;  and  that  he 
never  brought  sheet  lead  to  his  own  premises,  but  sold  it  from 
the  wharf  :  he  seldom  kept  it  so  long  as  a  month  there,  and  did 
not  pay  wharfage :  that  his  father's  lead  did  not  usually  go  from 
the  vessel  to  the  customers,  but  that  he  usually  landed  it  at  the 
[  •626  ]  wharf.  It  was  his  father's  *practice  to  send  written  orders  for 
landing  the  lead  at  the  wharf,  and  also  written  orders  when  it 
was  to  be  carted  away.     He  had  bought  goods  of  Stagg  before, 
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and  oi;red  him  800/.  or  400Z.  independently  of  this  contract,  and  Jamks 
continaed  to  do  so  until  his  bankruptcy.  The  son  proved  also  grip'fin. 
that  at  the  time  his  father  spoke  to  him  about  landing  the  lead 
on  the  10th  of  December,  he  told  him  that  under  the  cu*cum- 
stances  he  would  not  meddle  with  it,  that  he  did  not  intend  to 
take  it,  and  that  Mr.  Stagg  ought  to  have  it ;  but  that  he,  the 
son,  did  not  communicate  that  to  the  wharfingers ;  that  he  knew 
his  father  was  then  in  insolvent  circumstances ;  that  the  direc- 
tions his  father  gave  him  were  to  tell  the  captains  to  land  it,  and 
to  tell  the  wharfingers  to  receive  it,  but  not  to  give  a  written 
order.  The  wharfingers,  however,  did  not  ask  for  any  written 
order,  nor  why  he  did  not  give  them  one.  On  the  same  day,  the 
10th  of  December,  the  lead  was  lightered  from  the  two  vessels 
into  a  barge  of  the  defendants,  landed  at  Seal's  wharf,  and  piled 
np  there.  On  the  18th  of  December  the  defendants  received  a 
letter  from  Stagg,  desiring  them,  if  possible,  to  stop  the  lead, 
Emerson  having  refused  to  accept  a  bill  for  the  price.  On  the 
22Dd  of  December,  a  fiat  in  bankruptcy  was  issued  against 
Emerson,  nnder  which  the  plaintiffs  were  duly  appointed  assignees. 
The  freight  and  wharfage  of  the  goods  still  remained  unpaid. 

The  LoBD  Chief  Babon,  in  summing  up,  said  that  he  had 
received  the  evidence  of  the  intention  of  the  bankrupt  not  to 
meddle  with  the  goods,  not  communicated  to  the  defendant, 
or  to  any  agent  who  could  act  for  Stagg,  with  considerable 
doubt ;  but  that,  as  it  was  admitted,  he  would  leave  it  to  them 
(&e  jury)  for  their  opinion  whether  it  made  any  difference  in 
the  conclusion  to  be  drawn  from  the  other  evidence :  and 
desired  them  to  say,  if  they  thought  themselves  bound  to  find, 
npon  the  other  facts  of  the  case,  that  the  tra7i8itvs  was  at  an  end, 
and  that  the  defendants  *held  as  agents  of  Emerson,  whether  [  *G:i6  ] 
they  thought  the  declared  intention  to  the  son,  not  communicated 
to  the  defendants,  made  any  difference  in  their  conclusion.  The 
jury  found  for  the  plaintiffs,  and  stated  that  the  intention  of  the 
bankrupt,  expressed  only  to  the  son,  and  not  followed  up  by  any 
act,  did  not,  and  in  their  opinion  ought  not,  to  influence  their 
verdict.  The  learned  Judge,  however,  gave  the  defendant  leave  to 
move  to  enter  a  nonsuit,  if  the  Court  should  think  the  intentipu 
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JAMES       80  declared  was  evidence,  and  if,  as  matter  of  law,  it  was  of 
Gbif'fik.      sufficient  weight  to  entitle  the  defendant  to  a  verdict.    Alexander 
having,  in  Easter  Term,  1836,  obtained  a  rule  accordingly, 

F.  PoUocky  Kelly ^  and  Hoggins  showed  cause ;  and  Sir  W. 
W.  FoUett  and  Mai-tin  (and  Alexander  was  with  them)  were 
heard  in  support  of  the  rule;  but  as  the  arguments  were  in 
substance  the  same  as  those  urged  on  the  former  rule,  it  is 
deemed  unnecessary  to  re-state  them. 

The  Court  took  time  to  consider ;  and  now,  there  being  a 
difference  of  opinion  amongst  the  Judges,  they  delivered  their 
judgments  seriatim. 

Alderson,  B.  : 

In  this  case,  which  has  stood  over  for  some  time,  in  the 
expectation  that  the  parties  would  have  come  to  some  agree- 
ment between  themselves,  it  is  now  become  necessary  that  the 
Court  should  deliver  their  opinion ;  and  as  we  are  not  agreed 
in  that  opinion,  it  falls  to  me  to  begin. 

This  was  an  action  of  trover  by  the  assignees  of  a  bankrupt,  for 
some  lead  which  had  been  shipped  by  a  person  of  the  name  of  Stagg, 
from  Stockton  in  Yorkshire,  and  consigned  to  Emerson,  the  bank- 
rupt. The  defendants  were  wharfingers  in  London;  and  the  only 
question  for  the  Court  is,  whether  Stagg's  right  to  stop  the  goods 
in  transitu  was  at  an  end  or  not.  The  facts  in  evidence  were  these : 
[  *627  ]  the  lead  in  question  was  shipped  on  board  *two  vessels,  the  Fanny 
and  the  Cumberland ;  and  these  ships  arrived  in  the  river  on  or 
before  the  8th  of  December,  1834.  On  the  8th,  9th,  and  10th  of 
that  month,  the  captains  called  at  the  warehouse  of  the  bankrupt  for 
orders,  being  urgent  to  get  rid  of  the  lead,  in  order  to  avoid  demur- 
rage. They  could,  however,  obtain  no  directions  from  him ;  and 
threatened  to  land  the  lead  unless  he  gave  some  directions  about  it. 

On  the  10th  of  December,  the  bankrupt,  who  was  then  in 
insolvent  circumstances,  and  indebted  to  Stagg  to  a  large  amount, 
told  his  son,  who  usually  transacted  business  for  him,  to  tell  the 
captains  to  take  the  lead  out  of  their  vessels,  and  to  land  it  at 
Bears  (the  defendants*)  wharf,  where  his  lead  had  been  before 
deposited  on  various  occasions.    But  the  bankrupt  told  his  son  at 
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the  same  time,  that,  under  the  circumstances  in  which  he  was,  he       Jambs 
would  not  meddle  with  it;  that  he  did  not  intend  to  take  the  lead ;      qbiffin. 
that  Stagg  ought  to  have  it.     He  was  also  forbidden  by  the  bank- 
rupt to  give  any  written  order  for  the  landing  of  the  lead  to  the 
captains,  as  had  been  the  usual  custom  of  the  bankrupt  before. 

With  these  instructions,  the  son  proceeded  to  act,  and  verbally 
directed  the  goods  to  be  landed  ;  and  when  they  were  landed,  he 
saw  Hillhouse,  one  of  the  defendants,  and  told  him  that  they 
were  to  land  the  lead ;  and  on  his  asking  whether  it  was  to  be 
carted  away,  replied  he  did  not  know  ;  that  Hillhouse  then  said 
it  had  better  be  piled  away.  The  son  replied,  Yes;  and  it 
was  accordingly  done.  No  communication  of  what  had  passed 
between  the  bankrupt  and  his  son,  as  to  the  bankrupt's  inten- 
tion not  to  meddle  with  the  lead,  was  made  to  the  defendants. 

These  being  the  facts  proved,  and  there  being  no  doubt  as 
to  them,  the  Lord  Chief  Babon  reserved  the  question,  whether, 
under  the  circumstances,  the  transitus  was  at  an  end,  for  the 
Court,  giving  leave  to  the  defendants  to  enter  a  nonsuit  if  the 
Court  thought  it  was  not  at  an  end. 

And,  after  considering  the  case,  I  think  a  nonsuit  ought  to  be  [  628  j 
entered.  I  cannot  see  why  this  case  is  not  to  be  governed  by 
the  decision  of  the  Court  on  the  former  occasion.  In  that  case 
I  conceived  that  the  Court  were  unanimous  in  thinking  that  the 
question  for  the  jury  was,  whether  the  acts  done  amounted  to 
a  taking  possession  of  the  lead  by  the  bankrupt  as  the  owner. 
I  find  that  so  stated  in  the  very  first  sentence  of  my  Lord 
Chief  Baron's  judgment,  and  in  the  observations  which  after- 
wards fell  from  my  brother  Parke  and  myself.  I  am  still  of 
opinion  that  that  is  the  true  question — and  if  it  be  so,  then 
the  intention  of  the  bankrupt  is,  as  it  seems  to  me,  most 
material,  and  it  is  not  material  whether  it  was  or  was  not 
communicated  to  the  defendants,  except  as  a  test  for  the  jury 
to  judge  whether  such  intention  was  real  or  not.  Here  the 
intention  is  to  be  taken  as  real,  and  indeed  the  facts  are 
abundantly  clear  on  that  point.  Now,  the  taking  possession 
here  is  by  the  bankrupt's  agent,  and  the  declared  intention 
of  the  bankrupt  to  him,  where  he  directs  him  to  do  the  act, 
appears  to  me  to  be  precisely  the  same  as  if  the  bankrupt  had 
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Jambs  himself  done  the  act,  making  the  same  declaration  of  his  inten- 
Griffin,  tion  at  the  time.  The  agent  has  only  a  qualified  authority, 
and  I  cannot  see  how,  under  such  circumstances,  his  ordering 
the  goods  to  be  landed  can  be  held  to  be  a  taking  possession 
of  them  by  the  bankrupt  as  owner,  when  the  bankrupt  at  the 
time  declares  that  the  agent  is  not  to  do  so — that  he  does  not 
mean  thereby  to  take  to  the  goods,  but  to  relieve  the  captains 
from  the  inconvenience  of  the  delay,  leaving  however  the  goods 
for  Stagg,  who  afterwards  stopped  them  in  transitu.  I  place  no 
reliance  on  the  circumstance  that,  contrary  to  the  usual  course, 
the  goods  were  landed  without  a  written  order — the  broad  ground 
on  which  I  conceive  the  Court  should  decide  the  question  is,  that 
here  the  bankrupt  did  not  take  possession  of  the  goods  as  owner 
at  the  wharf  of  the  defendants,  and  that  therefore  the  goods  still 
remained  at  the  defendants'  wharf  in  transitu — not  having  arrived 

[  *629  J  at  *their  ultimate  place  of  destination,  and  not  having  been  taken 
possession  of  by  the  bankrupt  as  owner  at  any  intermediate  place. 
For  these  reasons  I  think  a  nonsuit  should  be  entered. 

BOLLAND,  B. : 

This  rule  calls  upon  the  plaintiffs,  the  assignees  of  Arthur 
Emerson,  to  show  cause  why  the  verdict  obtained  by  them 
should  not  be  set  aside,  and  a  nonsuit  entered,  or  why  there 
should  not  be  a  new  trial.  The  only  question  in  the  cause 
was,  whether  the  lead  had  arrived  at  its  ultimate  destination, 
and  the  transitus  was  determined.  This  cause  was  before  the 
Court  upon  a  former  rule  in  Hilary  Term  in  last  year,  and  a 
new  trial  was  granted  upon  the  ground,  that  the  only  question 
that  the  learned  Lord  Chief  Baron  had  left  to  the  jury  was, 
whether  the  defendants  took  possession  of  the  goods  as  the 
agents  of  the  bankrupt,  whereas  he  ought  to  have  qualified 
it  further  by  calling  upon  them  to  say,  whether,  supposing  the 
defendants  to  be  the  agents  of  the  bankrupt,  they  received  the 
lead  to  take  possession  of  it  for  his  benefit,  or  only  to  keep  it 
for  the  seller.  Upon  the  discussion  of  that  rule  a  question 
was  made,  whether  the  directions  given  by  the  bankrupt  to 
his  son,  whom  he  sent  to  order  the  landing  of  the  lead,  in 
which  he  expressed  his  intention  not  to  receive  it  as  owner, 
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were  admissible  in  evidence,  although  such  directions  were  not  Jamks 
communicated  to  the  defendants,  the  wharfingers,  nor  to  the  gbiffin. 
seller.  It  appears  from  the  judgments  of  the  majority  of  the 
Court,  that  they  were  of  opinion  the  directions  were  admissible. 
The  learned  Lord  Chief  Babon  gave  no  decided  opinion  upon 
the  point,  although  it  may  be  collected  from  what  he  said 
respecting  it,  that  he  had  doubts  respecting  its  admissibility. 
Upon  the  second  trial  that  evidence  was  again  given,  and  it 
appears  clear  from  the  report  of  the  testimony  of  the  bankrupt 
and  his  son,  that  it  was  not  the  intention  of  the  bankrupt, 
when  the  goods  were  landed  at  the  wharf,  ^to  receive  them  as  [  *630  ] 
his  own.  In  his  summing  up  to  the  jury  upon  this  point  of 
the  intention  of  the  bankrupt,  declared  to  his  son,  that  he 
would  not  meddle  with  the  goods,  the  learned  Lord  Chief 
Baron  said  that  this  intention,  not  declared  to  the  defendants, 
nor  to  any  person  who  was  agent  or  could  act  for  Stagg,  was 
received  in  evidence  by  him  with  considerable  doubt  in  his 
own  mind  whether  it  was  admissible,  but  that,  as  it  was 
admitted,  he  should  submit  it  to  them  for  their  opinion, 
whether  it  made  any  difference  in  the  conclusion  to  be  drawn 
from  the  other  evidence  in  the  cause;  that  if  in  point  of  law 
the  evidence  was  not  admissible,  and  the  conclusion  the  jury 
drew  from  it  was  against  the  plaintiffs,  the  plaintiffs  would 
have  an  opportunity  of  setting  it  right  on  a  motion  for  a  new 
trial:  if,  on  the  contrary,  they  thought  it  made  no  difference 
in  the  conclusion  they  drew  from  the  other  facts,  it  would  be 
of  no  prejudice  even  if  it  was  not  admissible ;  and  he  therefore 
desired  them  to  consider  what  conclusion  they  would  draw 
from  the  other  evidence,  and  then  to  say  whether  that  conclu- 
sion would  be  at  all  varied  by  the  fact  of  the  intention  declared 
to  the  son ;  and  he  desired  the  jury  to  say,  if  they  thought 
themselves  bound  by  the  other  proof  in  the  case  that  the 
irausitus  was  at  an  end,  and  that  the  defendants  held  the  goods 
as  agents  of  Emerson  the  bankrupt,  whether  the  declared  inten- 
tion to  the  son,  not  communicated  to  the  defendants,  made 
any  difference  in  their  conclusion ;  that  he  would  not  give  any 
opinion  upon  it  as  a  point  of  law,  as  the  evidence,  being 
admitted,  was  for  their  consideration :  he  wished  only,  in  case 
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Jambs  they  thought,  as  mercantile  men,  that  such  an  intention  com- 
Griffin,  municated  to  the  son  alone  ought  to  qualify  the  rights  or  alter 
the  relations  of  the  parties,  they  would  say  so,  and  the  Court  after- 
wards would  give  effect  to  it.  The  jury  found  for  the  plaintiffs, 
and  stated  that  the  intention  of  the  bankrupt,  expressed  only 
[  *68i  ]  to  the  son  and  not  followed  up  by  any  act,  *did  not,  and  in  their 
opinion  ought  not,  to  influence  their  verdict. 

Mr.  Alexmider  had  leave  given  to  him  to  move,  if,  in  the 
opinion  of  the  Court,  the  intention  so  declared  was  evidence, 
and  if,  as  a  matter  of  law,  it  was  of  sufficient  weight  to  entitle 
the  defendants  to  a  verdict. 

It  is  with  this  verdict  found  upon  the  above  summing  up  that 
the  Court  is  now  to  deal. 

As  I  do  not  entertain  any  doubt  that  the  intention  of  the 
bankrupt,  in  ordering  the  lead  to  be  landed  at  the  wharf  of 
the  defendants,  was  to  place  it  under  such  circumstances  as 
would  enable  the  vendor  to  stop  it,  and  that  such  intention, 
though  not  communicated  to  the  wharfingers,  was  admissible 
in  evidence,  and  as  I  consider  that  it  was,  as  matter  of  law, 
of  suf&cient  weight  to  entitle  the  defendants  to  a  verdict,  not- 
withstanding the  other  evidence  in  the  cause,  I  am  of  opinion 
the  rule  must  be  made  absolute  for  entering  a  nonsuit. 

Pabkb,  B.  : 

I  am  of  opinion  that  the  rule  in  this  case  should  be  made 
absolute  to  enter  a  nonsuit  oq  the  point  reserved  by  my  Lord 
Chief  Baron;  which  point  I  understand  to  be  this,  whether, 
assuming  that  the  bankrupt's  intention  in  ordering  the  goods  to 
be  landed,  was  not  to  take  possession  of  them  on  his  own  account 
as  owner,  does  the  non- disclosure  of  that  intention  to  the 
wharfinger  make  any  difference?    I  think  it  does  not. 

When  this  case  was  before  the  Court  in  Hilary  Term,  1886, 
on  the  first  application  for  a  new  trial,  this  point  was  discussed, 
and  I  considered  it  to  have  been  the  opinion  of  the  Court  that  the 
non-disclosure  of  that  intention  made  no  difference,  when  they 
decided  that  the  proper  question  to  be  left  to  the  jury  was  quo 
anijno  the  act  of  landing  by  the  bankrupt's  order  was  done:  was  it 
[  *tfS2  J      done  with  intent  *to  take  possession  by  the  bankrupt  as  owner  for 
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his  own  benefit,  or  not  ?    But  as  my  Lord  Chief  Baron  appears  to       Jambs 
have  thoaght  the  question  still  open,  and  to  have  acted  under  that      qriffin. 
impression  on  the  trial,  I  will  state  the  reasons  for  the  opinion  I 
then  formed  and  still  retain  a  little  more  at  length  than  I  then  did. 

The  question  raised  upon  these  pleadings  is,  whether  the 
stoppage  by  Stagg,  the  unpaid  vendor,  took  place  before  the  tran- 
situ9  was  at  an  end,  and  the  delivery  to  the  bankrupt  complete. 
The  defendant  had  tbe  burthen  of  that  issue  cast  upon  him,  and 
I  think  upon  the  evidence  he  did  prove  it. 

Of  the  law  on  this  subject,  to  a  certain  extent,  and  sufficient 
for  the  decision  of  this  case,  there  is  no  doubt.  The  delivery  by 
the  vendor  of  goods  sold  to  a  carrier  of  any  description,  either 
expressly  or  by  implication  named  by  the  vendee,  and  who  is  to 
carry  on  his  account,  is  a  constructive  delivery  to  the  vendee : 
but  the  vendor  has  a  right  if  unpaid,  and  if  the  vendee  be 
insolvent,  to  retake  the  goods  before  they  are  actually  delivered 
to  the  vendee,  or  some  one  whom  he  means  to  be  his  agent,  to 
take  possession  of  and  keep  the  goods  for  him,  and  thereby  to 
replace  the  vendor  in  the  same  situation  as  if  he  had  not  parted 
with  the  actual  possession.  Up  to  this  point  the  law  is  clear. 
Whether  this  act  of  retaking  rescinds  the  contract,  or  merely 
restores  the  right  of  possession,  can  hardly  as  yet  be  considered 
as  finally  determined ;  for  even  in  the  case  of  Clai/  v.  Harrison  (i), 
where  it  was  thought  it  would  necessarily  be  decided,  it  became 
ultimately  immaterial  to  settle  it,  as  appears  by  the  note  of  the 
reporter,  which  I  know  to  be  correct,  and  to  contain  the  true 
ground  of  the  judgment.  It  is  equally  unimportant  in  this  case 
to  give  any  decision  upon  it,  though  I  must  own  I  feel  very  little 
doubt  upon  the  question. 

The  actual  delivery  to  the  vendee  or  his  agent,  which  puts  an  [  633  ] 
end  to  the  transitus,  or  state  of  passage,  may  be  at  the  vendee's 
own  warehouse,  or  at  a  place  which  he  uses  as  his  own,  though 
belonging  to  another,  for  the  deposit  of  goods  :  Scott  v.  Pettit  (2), 
Rowe  V.  Pickford  (8) ;  or  at  a  place  where  he  means  the  goods  to 
remain,  nntil  a  fresh  destination  is  communicated  to  them  by 
orders  from  himself :  Dixon  v.  Baldwin  (4) ;  or  it  may  be  by  the 

(1)  aiR  E.  334  (10  B.  &  C.  99).  (3)  19  B.  B.  466  (8  Taunt.  83). 

(2)  7  B.  B.  804  (3  Bos.  &  P.  469).  (4)  7  B.  R.  681  (5  East,  lid). 
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James       vendee's  taking  possession  by  himself  or  agent  at  some  point  short 
Griffin,      of  the  original  intended  place  of  destination. 

It  is  not  necessary  to  consider,  in  this  case,  whether  a  vendee 
may  take  such  possession  before  arrival  at  the  port  or  place  of 
delivery.  In  Wtiffht  v.  Lanen  (i),  Lord  Kbnyon  held  he  could ; 
in  Hoist  V.  Pownal  (2),  that  where  there  was  a  bill  of  lading,  he 
could  not.  It  is  somewhat  difficult  to  understand  how  a  bill  of 
lading,  which  is  only  a  contract  between  the  vendee  and  shipper 
for  the  carriage,  can  make  any  difference.  Here,  if  there  was  a 
taking  possession  by  the  vendee,  it  was  in  the  place  of  destination, 
in  the  sense  in  which  that  term  is  used  in  the  latter  case.  In 
applying  the  law  to  the  facts  as  proved,  it  is  clear  that  the  goods, 
which  were  put  on  board  under  a  bill  of  lading,  making  them 
deliverable  in  the  river  Thames,  were  not  actually  delivered  to  the 
vendee  or  his  agent  whilst  they  remained  on  board  the  ship,  though 
it  had  arrived  at  the  end  of  the  voyage,  and  at  the  spot  where  the 
ship-owner  was,  by  his  contract,  to  deliver  them.  The  putting  on 
board  the  lighters  (which  were  hired)  was  not  an  actual  delivery  to 
the  vendee,  for  it  was  only  another  mode  of  forwarding  the  goods  a 
stage  further.  Was  the  landing  and  warehousing  the  goods  at  the 
wharf,  by  the  vendee's  order,  a  delivery  of  them  at  a  warehouse 
or  place  of  deposit  for  the  vendee,  or  a  taking  possession  of  the 

[  *634  ]      goods  as  owner  ?   *The  answer  to  both  these  questions  depends 
upon  that  to  a  prior  question, — qtw  animo  was  that  act  done  ? 

If  the  order  was  given  to  land  at  the  wharf,  with  intent  to  make 
it  the  place  of  deposit  for  the  goods  as  the  bankrupt's  own  pro- 
perty, at  which  place  he  meant  to  deal  with  them  as  his  own,  to 
sell  to  his  customers,  or  to  give  them  from  thence  a  fresh  destina- 
tion, doubtless  the  transitu^  was  at  an  end.  The  wharf  became 
the  warehouse  of  the  vendee,  and  the  landing  there  was  a  taking 
possession.  Independently  of  the  true  nature  and  character  of 
that  order  to  land,  the  wharf  was  not  the  warehouse  of  the  vendee, 
for  though  he  was  in  the  habit  of  using  that  wharf  as  his  own  ware- 
house, it  was  only  when  he  gave  written  orders  to  land  there,  that  is, 
he  was  in  the  habit,  by  an  act  subsequent  to  the  shipping  and 
arrival  in  the  river,  to  select  that  wharf  as  the  place  of  final  deposit. 

(1)  4  E»p.  82.  London  dt  N,  W.  Ry.  (!o.  v.  Bartl*M, 

(2)  I  Rsp.  240.     [Overruled:  see      (1861)7H.&N.400,31L.  J.  Ex.92.] 
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If  he  did  not  do  so,  on  this  occasion,  it  was  not  the  place  of  final       Jambs 
deposit — the  journey's  end  of  the  goods.     On  the  other  hand,  if      griffik. 
his  intention  in  landing  the  goods  had  been  to  make  the  wharfinger 
an  instrament  of  further  conveyance  to  his  own  warehouse,  then 
the  transitus  still  continued ;  or  if  the  goods  were  placed  there 
with  the  intention  of  preventing  any  liability  on  his  part  to  the 
captain  for  demurrage,  and  that  they  might  remain  in  medio,  or 
that  they  might  remain  for  the  benefit  of  the  owners,  the  transitm 
had  not  ended;  they  had  not  arrived  at  the  end  of  their  journey; 
they  were  not  actually  delivered  to  the  vendee  or  one  who  was  an 
agent  of  his,  for  the  purpose  of  keeping  possession  on  his  account. 
The  whole  question  then  is,  with  what  intent  was  the  order  to 
land  given  ?    Of  that  there  is  on  the  evidence  no  doubt, — the 
bankrupt  did  not  mean  to  take  possession  as  owner.     The  son, 
who  landed  the  goods,  was  not  authorized  to  take  such  possession. 
The  inquiry  with  what  intent  an  act  is  done,  is  a  very  common 
circomstance  in  the  administration  of  the  criminal  law,  and  by  no 
means  rare  *in  that  of  our  civil  law.     Whether  a  man  left  his       [  *^'^^  J 
house,  or  kept  it,  or  assigned  his  goods  with  intent  to  delay  his 
creditors,  or  intended  to  commit  a  fraud,  are  matters  of  ordinary 
occurrence ;  and  in  such  inquiries,  if  you  can  be  satisfied  by  the 
concomitant  facts  that  such  an  intention  existed,  the  want  of  a 
disclosure  of  that  intention  to  any  other  person  is  wholly  imma- 
terial.    So  in  this  case,  if  the  intention  existed,  I  think  the  non- 
disclosure is  wholly  immaterial.    The  intention  not  to  take  the 
goods  as  owner  was  proved  clearly  by  the  bankrupt's  son,  and,  I 
cannot  help  thinking,  might  have  been  proved  by  the  bankrupt 
himself,  whose  evidence  I  think  was  admissible ;  and  the  only 
e£fect,  as  I  think,  of  the  want  of  disclosure  of  that  intention  to  the 
wharfingers,  was  to  give  them  rights  as  between  themselves  and 
the  vendee,  for  whom  they  may  have  supposed  that  they  were 
acting  as  warehouse-keepers,  which,  but  for  the  want  of  that  dis- 
closure, they  might  not  have  possessed.     It  does  not  vary  the 
rights  of  the  unpaid  vendor,  which  continues  or  not,  according  to 
the  real  nature  of  the  character  which  the  person  bears,  who  has 
actual  custody  of  the  goods.     The  case  resembles  another  which 
might  occur  under  the  same  head.  For  example,  suppose  the  vendee 
to  order  goods  which  he  purchased  to  be  left  at  an  inn,  which  was 
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Jambs  also  the  receiving  house  of  a  carrier,  for  the  purpose  of  being  for- 
Gbiffin.  warded  to  his  own  residence,  their  intended  place  of  destination ; 
but  from  the  non-disclosure  by  the  vendor  of  that  purpose,  the 
innkeeper  supposed  that  he  was  to  keep  the  goods  till  the  vendee 
came  himself  for  them  or  ordered  them  to  be  sent  elsewhere. 
There  is  no  doubt,  I  apprehend,  that  notwithstanding  such  igno- 
rance of  the  innkeeper  of  his  real  character,  the  transitu^  would  not 
be  at  an  end  whilst  the  goods  were  in  the  innkeeper's  possession. 
I  am  of  opinion,  for  these  reasons,  that  the  rule  must  be  made 
absolute  for  a  nonsuit. 

[  636  ]       Lord  Abinobr,  G.  B.  : 

I  am  very  sorry  to  be  obliged  to  differ  from  the  rest  of  the  Court 
in  opinion  upon  this  case.  The  question  is  of  very  great  import- 
ance ;  and  as  this  may  form  a  leading  case  on  the  subject  of 
commercial  law,  the  Court  have  given  it  serious  attention.  When 
the  case  was  tried  the  first  time,  I  received  the  declarations  of  the 
bankrupt,  made  to  his  son,  with  considerable  doubt ;  I  thought 
they  were  not  evidence,  and  I  omitted,  in  summing  up  to  the  jury, 
to  leave  any  question  of  intention  to  them.  When  the  case  was 
moved  for  a  new  trial,  that  omission  of  mine  to  leave  the  effect  of 
intention  to  the  jury,  was  considered  objectionable ;  and  doubtless 
it  was  so,  if  such  intention  was  admissible  evidence.  I  concurred 
in  opinion  with  the  rest  of  the  Court,  supposing  the  intention  to 
be  admissible  evidence,  under  the  circumstances  of  the  case,  as 
they  were  then  presented,  that  it  was  fit  that  a  new  inquiry  should 
take  place.  It  did  not  then  appear  in  evidence  in  the  cause,  that 
the  wharf  on  which  the  goods  were  landed  was  the  usual  and 
ultimate  place  in  which  the  bankrupt  received  goods  of  that 
description :  it  was  left  in  doubt  whether  that  wharf,  or  any  other 
wharf,  might  not  have  been  selected  for  the  purpose  of  landing 
these  goods,  merely  to  discharge  the  vessels  of  them,  and  with  a 
view  to  remove  them  to  the  bankrupt's  warehouse ;  and  I  admitted 
the  argument,  that,  as  long  as  the  goods  had  not  come  into  the 
actual  possession  of  the  bankrupt,  or  to  the  possession  of  som^e 
immediate  agent,  who  was  finally  to  receive  them  on  his  account, 
the  transitiis  still  continued,  and  therefore  it  was  competent  to 
the  vendor  to  stop  in  transitu :  and  the  question  of  whether  a  party 
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who  had  intercepted  the  goods  in  their  progress,  thereby  accepted       James 

them,  and  put  an  end  to  the  transitus,  necessarily  involved  the     griffin. 

intention  with  which  he  took  that  step ;  and  it  might,  therefore, 

be  important  to  ascertain  the  reason  of  his  interference  before 

they  came  into  his  final  possession.    In  other  words,  as  there  is 

a  class  of  ^cases  where  the  transitus  has  been  held  to  be  deter-       [  *637  ] 

mined  by  the  reception  of  the  goods  at  another  person's  warehouse 

on  behalf  of  the  consignee,  this  case  might  be  distinguished  from 

that  class,  if  it  appeared  upon  the  evidence  that  the  so  receiving 

them  was  only  a  step  in  their  progress  to  their  destination,  and 

that  they  were  still  to  come  to  him  at  another  place.    The 

intention,  therefore,  with  which  he  caused  the  goods  to  be  landed, 

was  important :  and  in  that  view  I  concurred  with  the  rest  of  the 

Court,  and  a  new  trial  was  directed. 

Now,  the  reason  for  my  opinion  in  the  present  case  is  founded 
upon  a  fact  proved  at  the  last,  which  did  not  appear  on  the  first 
trial ;  and  that  fact  is  this,  as  appears  by  the  evidence  of  his 
son, — ^that  the  bankrupt,  whenever  he  had  any  sheet  lead  con- 
signed to  him  which  he  did  not  sell  in  the  river,  caused  it  to 
be  landed  at  Beale's  wharf,  which  was  the  last  and  the  only 
place  where  he  ever  received  sheet  lead,  where  it  was  piled  up 
for  his  use,  though  he  had  a  warehouse  of  his  own  for  other 
commodities.  On  the  first  trial,  a  doubt  existed  in  my  mind 
whether  the  landing  of  the  sheet  lead  at  Beale's  wharf  was  not 
•  merely  a  step  to  its  being  carried  to  his  own  warehouse ;  but 
upon  the  last  trial,  it  being  proved  that,  whenever  sheet  lead 
was  consigned  to  him,  Beale's  wharf  was  the  place  where  it  was 
deposited,  in  his  own  name,  and  for  his  own  use,  there  to  remain 
unto  it  was  disposed  of  or  sold  to  his  customers,  I  consider 
that  fact  to  make  a  very  important  difference,  and  I  now  proceed 
to  mention  my  reasons  for  thinking  so.  I  consider  the  law  to 
be  well  settled,  that  in  all  cases  of  the  sale  and  transmission  of 
goods,  the  traniitiu  is  at  an  end  when  the  property  comes  either 
into  the  actual  possession  of  the  vendee,  or  to  that  place  where, 
by  his  aathority,  they  are  destined  to  come  for  his  use  and 
to  await  his  orders ;  where  there  is  nothing  further  to  be  done 
with  the  goods  but  to  sell  them  to  a  customer,  or  to  apply  them 
to  his  *own  use ;  where,  in  effect,  there  is  to  be  no  further       [  *638  ] 
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Jambs  change  of  possession  till  a  change  of  property  takes  place,  the 
Griffin,  transit  is  at  an  end.  Now,  supposing  the  actual  transiUis  in 
this  case,  according  to  the  received  authorities,  to  be  at  an  end ; 
independent  of  the  question  of  intention,  an  important  question 
arises — which  is  this — whether  the  intention  which  existed  in 
the  mind  of  the  bankrupt,  at  the  time  when  the  tramitua  was 
so  at  an  end,  shall  alter  or  qualify  the  right  of  the  assignees  to 
possess  these  goods,  or  can  give  the  right  to  the  vendor  still  to 
obtain  the  possession  of  them.  It  should  be  observed,  that  in 
this  case  the  books  of  the  wharfingers,  the  defendants,  were  not 
produced.  Notice  was  given  to  produce  them ;  and  on  the 
argument  addressed  to  the  jury,  in  which,  I  own,  I  entirely 
concurred,  the  non-production  of  these  books,  which,  it  was 
clear,  had  been  kept  by  the  wharfinger,  afforded  a  strong  pre- 
sumption that  the  goods,  if  entered  in  the  wharfinger's  books, 
were  entered  in  the  name  of  the  bankrupt  as  his  property. 
Now  then  I  assume,  for  the  purposes  of  this  question,  that  the 
goods  had  arrived  at  the  only  place  where  the  bankrupt  ever 
intended  them  to  arrive,  and  that  they  could  not  be  removed 
from  that  place  without  some  change  of  property,  by  a  sale  to 
a  customer,  or  by  his  order  in  whose  name  they  were  entered  in 
the  books  of  the  wharfinger,  and  that  he  alone  was  the  person 
to  whom  the  defendant  was  accountable  by  his  contract,  not  for 
the  further  carriage,  but  for  the  safe  custody  of  the  goods. 

Now,  the  question  is,  whether  the  mere  intention  existing  in 
his  mind  at  the  time  of  the  deposit,  is  competent  to  alter  the 
relation  of  the  parties.  At  the  last  trial,  I  left  that  question  to 
the  jury  distinctly,  giving  no  opinion  upon  it  myself,  as  I  did 
not  wish  to  prejudice  any  opinion  of  theirs  by  any  direction  of 
mine  on  the  subject ;  and  they  delivered  their  opinion  strongly. 
They  thought  the  intention,  not  declared  to  the  wharfinger,  so 
[  *639  ]  as  to  qualify  *the  contract  by  which  he  became  the  agent  of  the 
vendee,  made  no  difference  at  all  in  the  rights  of  the  parties ; 
and,  I  own,  I  concurred  with  them  in  that  opinion. 

The  question  is  original.  The  only  case  that  I  know  of 
on  which  the  defendants  can  rest  as  an  authority  is  Atkin  v. 
Barivick  (i),  which  is  of  this  description :  A  person  residing  in 
(1)  1  Stra.  165;  10  Mod.  432;  Forteec.  353. 
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the  west  of  England  had  purchased  goods  of  a  person  living  in  James 
London;  before  the  goods  arrived  at  his  warehouse  he  found  griffik. 
himself  in  failing  circumstances,  and,  being  an  honest  person, 
when  they  arrived  he  declined  to  receive  them  into  his 
warehouse,  and  dispatched  them  to  another  man's  warehouse, 
accompanied  by  a  letter  to  that  person,  stating  that  he  did 
not  choose  to  receive  these  goods,  and  desiring  him  to  hold 
them  for  the  benefit  of  the  vendor.  This  was  before  his  bank- 
ruptcy. The  day  after  the  act  of  bankruptcy  he  addressed  a 
letter  to  the  vendors,  telling  them  what  he  had  done.  Upon 
this  a  question  arose  between  the  assignees  and  the  vendors. 
Though  the  report  is  short,  it  is  correct  as  far  as  it  goes,  but  I 
have  reason  to  know,  from  some  private  sources,  that  it  was 
argued  more  than  once,  and  at  great  length.  The  only  argu- 
ment adduced  for  the  assignees  was  this — the  goods  were  the 
property  of  the  vendee  by  the  act  of  sale,  they  had  been  sent  to 
him,  and  the  contract  which  vested  the  property  in  him  could  . 
not  be  rescinded  except  by  the  consent  of  both  parties ;  and  as 
he  had  become  a  bankrupt  before  he  gave  notice  to  the  vendor, 
and  before  the  vendor  consented  to  receive  the  goods  back,  it 
became  impossible  for  him  then  to  rescind  the  contract  himself, 
or  to  give  the  vendors  a  right  to  receive  the  goods,  without  the 
assent  of  the  assignees.  It  was  argued  on  the  other  side,  that 
a  man  was  to  be  presumed  to  do  every  thing  which  it  is  his 
interest  to  do,  till  the  contrary  appears ;  and  therefore,  as 
the  person  to  whom  the  goods  were  sent  by  *the  vendor  had  [  *640  j 
received  them  as  the  assets  and  for  the  benefit  of  the  vendor, 
his  consent  to  that  matter  must  be  presumed ;  and  upon  that 
latter  ground  the  Court  decided  in  favour  of  the  defendant,  and 
held  that  the  goods  were  the  property  of  the  vendor.  After- 
wards, in  the  case  of  Harman  v.  Fisher  (i),  Lord  Mansfield  first 
introduced  that  principle  into  the  law  of  bankruptcy,  that  a 
person  on  the  eve  of  and  contemplating  bankruptcy  should  not 
give  a  preference  to  a  particular  creditor  by  sending  him  back 
goods  or  paying  his  debt.  It  was  obvious  that  the  case  of 
Atkin  V.  Bancick  stood  in  the  way  of  that  decision;  and 
Lford  Manbtield,  in  order  to  reconcile  the  cases,  stated,  that  in 
(1)  Cowp.  117;  Lofft,  472. 
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Jamba  Atkin  v.  Banvick  the  judgment  was  right  though  the  reasons 
orifVin.  ^6re  wrong,  and  stated  what  he  conceived  to  be  the  true  ground 
of  the  decision,  which  was  this — that  the  bankrupt,  being  an 
honest  man,  when  the  goods  arrived,  refused  to  take  them  into 
his  warehouse,  or  to  accept  them  at  all,  or  to  make  them  a  part 
of  his  effects,  but  sent  them  to  another  person,  signifying  his 
intention  that  they  were  to  be  deposited  with  him  as  the  goods 
of  the  vendor,  and  as  his  agent,  he,  the  vendee,  having  refused 
to  receive  them.  That  authority  does  not  apply  to  the  present 
case.  The  important  fact  is  wanting  of  some  declaration  of  the 
vendee  to  the  person  who  received  the  goods,  of  an  intention  to 
rescind  the  contract,  and  still  more  of  some  notice  to  the  person 
in  whose  hands  he  placed  the  goods,  that  he  placed  them  there 
at  the  disposition  of  the  vendor.  In  the  case  of  Atkin  v.  Banvick^ 
it  is  plain,  that  if  the  person  who  received  the  goods  for  the  use 
of  the  vendor,  had  refused  to  deliver  them  to  the  vendor,  he 
would  have  been  liable  to  an  action  at  the  suit  of  the  vendor, 
because  by  contract  he  had  received  them  as  his  agent,  inde- 
pendently of  all  question  of  stopping  in  transitu.    In  this  case 

[  ^641  ]  there  is  nothing  which  passed  between  the  wharfinger  and  *the 
bankrupt,  to  qualify  the  obligation  of  the  wharfinger  to  hold 
the  goods  for  the  bankrupt.  If  he  had  communicated  to  the 
wharfinger  that  he  did  not  wish  to  take  the  goods,  but  desired 
him  to  receive  them  till  the  suspense  he  was  under  was  removed, 
and  hold  them  in  the  mean  time  for  the  benefit  of  the  vendor, 
the  case  would  be  very  different,  and  would  range  under  the 
authority  of  Atkin  v.  Banvick;  but  this  is  a  case  where  he 
makes  an  unqualified  contract  with  the  wharfinger  to  receive 
the  goods  as  his,  and  to  account  to  him  alone  for  them  as  upon 
former  occasions,  and  therefore  the  question  is  whether  his 
secret  intention  at  the  time  he  made  that  contract  with  the 
wharfinger  is  to  make  any  difference?  I  consider  it  is  of  no 
importance  his  declaring  that  intention  to  the  son :  it  was  not 
declared  to  the  wharfinger.  The  son  stated  that  the  father  did 
not  tell  him  to  communicate  it  to  the  wharfinger :  the  fact  would 
be  the  same  as  if  the  intention  had  merely  existed  in  his  own 
mind,  undeclared  to  any  body.  So,  the  consequence  would  be, 
that  in  all  cases  where  the  goods  of  a  bankrupt  are  not  received 
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actoally  into  his  own  warehonse,  and  into  his  own  manual  Jambs 
possession,  but  where  the  transit  is  at  an  end,  in  the  usual  mode  griffik. 
in  which  his  business  is  conducted,  by  being  received  at  the 
warehouse  of  another  person,  who  by  his  own  authority,  and  in 
his  name,  and  for  his  use,  received  the  goods,  and  described 
them  as  belonging  to  the  vendee,  and  deposited  for  his  use,  he 
might  afterwards  come  and  declare  that  he  had  formed  an 
intention  at  the  time  not  to  take  them,  and  thereby  devest  the 
right  of  his  assignees.  Now,  it  appears  to  me,  that  whatever 
wish  we  may  feel  to  do  justice  in  particular  cases,  we  ought  to 
be  especially  cautious  of  laying  down  any  principle  in  com- 
mercial law  that  may  lead  to  uncertainty  and  litigation.  One 
of  the  main  advantages  of  jurisprudence  is,  that  the  rules  of 
property  should  be  certain,  and  litigation  made  as  little  likely 
to  arise  as  possible.  In  this  *case  it  is  obvious  that  a  new  [  *^^'^  J 
element  of  uncertainty  is  introduced ;  and  that,  in  every  possible 
case  where  a  bankruptcy  intervenes,  and  goods  are  not  received 
iDto  the  actual  custody  of  the  bankrupt,  it  will  be  in  his  power 
to  make  a  subsequent  declaration  of  his  intention,  to  favour  a 
particular  creditor.  I  have  no  doubt  that  this  will  give  rise 
to  considerable  litigation.  The  rule  of  law  is  now  pretty  well 
settled  as  to  what  shall  be  deemed  the  possession  of  goods  by  a 
bankrupt ;  it  will,  I  apprehend,  henceforward  be  open  to  doubt 
in  many  cases:  and  on  that  account,  and  not  because  I  am 
insensible  to  the  justice  of  the  particular  case,  or  that  I  am  not 
most  desirous,  if  possible,  of  concurring  with  my  brothers  in 
opinion,  it  is  that  I  find  myself  obliged  to  differ.  I  fear  the 
result  of  this  case  will  be,  to  protect  an  underhand  intention  of 
the  bankrupt  to  qualify  the  acts  done  by  him  in  making  a  contract 
with  any  person  who  may  receive  the  goods  in  his  name,  and 
to  account  to  him  only. 

On  these  grounds,  although  with  much  concern,  I  differ  from 
my  learned  brothers :  but  as  the  majority  of  the  Court  are 
of  opinion  that  a  nonsuit  ought  to  be  entered,  of  course  that 
consequence  must  follow. 

Rule  absolute  for  entering  a  nonsuit. 
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1836.       WAINWEIGHT,  Executor  of  Abbrcromby,  Deceased. 
E(teh.of  V.  BLAND  AND  Others. 

Plea$. 

r  32  1         (1  Meeson  &  Welsby,  32—36 ;  S.  C.  Tyr.  &  Gb.  417 ;  1  Gale.  406 ;  5  L.  J. 

(N.  S.)  Ex.  147 ;  S.  C.  at  Nisi  Prius,  1  Moo.  &  Bob.  481.) 

A  suppression  or  false  representation  of  facts,  material  to  be  known  by 
the  insurers,  vitiates  a  policy  of  insurance,  although  it  was  in  answer  to 
a  parol  inquiry,  and  the  policy  is,  by  the  articles  of  the  insurance  office, 
to  be  void  on  false  answers  being  given  to  certain  written  inquiries. 

Therefore,  where  a  party,  going  to  insure  her  life  for  two  years,  gave 
false  answers  to  verbal  inquiries  whether  she  had  effected  similar 
insurances  at  other  offices :  Held,  that  the  policy  was  thereby  avoided. 

Qucere,  whether  a  party  may  insure  his  life  for  the  benefit  of  another, 
who  provides  the  funds  to  pay  the  premiums,  and  intends  to  take  the 
benefit  of  the  policy  (1). 

AssuMPBiT  against  the  defendants,  three  of  the  Directors  of  the 
[  •as  ]  Imperial  Life  Insurance  Company,  on  a  ♦policy  of  insurance 
for  d,OOOL,  dated  22nd  October,  1830,  for  insuring  the  life  of  the 
deceased,  Miss  Helen  Frances  Phoebe  Abercromby,  for  the  period 
of  two  years  from  that  date.  The  declaration  averred  the  death 
of  Miss  Abercromby  on  the  21st  of  December,  1880,  and  the 
plaintiff's  appointment  as  her  sole  executor,  by  her  will  dated 
the  18th  of  the  same  month.     Plea,  the  general  issue. 

At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  Middlesex 
sittings  after  Michaelmas  Term,  it  clearly  appeared  that  the 
policy  was  effected  by  the  deceased,  by  the  persuasion  and  for 
the  benefit  of  Mr.  Wainwright,  the  plaintiff,  and  his  wife,  who 
was  the  deceased's  half-sister ;  that  the  premiums  were  paid  by 
the  plaintiff ;  that  on  the  deceased's  first  attendance  at  the 
Company's  office,  on  the  14th  October,  1880,  in  company  with 
Mrs.  Wainwright,  she  represented  that  the  insurance  was 
intended  to  secure  a  sum  of  money  to  her  sister,  which  she 
should  be  able  to  do  if  she  outlived  the  term  of  two  years ; 
and  that,  on  being  asked  by  the  actuary  whether  she  had 
effected  insurances  with  any  other  office,  she  answered,  "  I 
wish  to  insure  5,000Z.,  but  as  your  office  only  takes  8,000Z., 
I  shall  propose  2,000i.  to  some  other  office."  The  defendants 
having  subsequently  ascertained  that  she  had  effected  a  policy 

(1)  On  this  point  see  Shilling  v.  the  general  question,  Londrni  Amu- 
Accidental  Death  Ins.  Co,  (1857)  2  ranee  v.  Mansel  (1879)  11  Oh.  D. 
H.  &  N.  42,  26  L.  J.  Ex.  266 ;  on      363,  48  L.  J.  Ch.  331.— E.  C. 


VOL.  xLvi.]       1886.    EX.     1  MEE.  &  W.  38—84. 


263 


for  5,0002.  with  another  office,  and  had  made  a  proposal  to 
a  third  which  had  been  declined,  on  her  attending  again  at 
the  Imperial  Office,  on  the  22nd  October,  the  actuary  informed 
her  that  the  Directors  were  mnch  displeased  at  her  not 
answering  his  former  qaestion  in  a  straightforward  way.  She 
said,  "  I  know  very  little  of  the  business  myself ;  I  do  as  my 
friends  direct  me."  It  was  proved  that  she  had,  previously 
to  this  time,  effected  insurances  with  various  offices,  all  of 
them  for  a  period  of  two  years  only,  to  the  amount,  in  the 
whole,  of  11,0002.  Miss  Abercromby  died  suddenly  on  the 
21st  December,  1880,  having  by  her  will,  dated  the  13th, 
beqaeathed  the  *  benefit  of  her  policies  to  her  sister,  and 
appointed  the  plaintiff  her  sole  executor.  It  appeared  that 
she  had  executed  two  wills,  both  of  which  were  in  the  possession 
of  the  plaintiff,  who  was  proved  to  have  stated,  (showing  them 
to  the  witness,)  a  short  time  after  Miss  Abercromby's  death, 
that  they  were  made  "  in  order  that  if  the  one  failed,  the  other 
might  do  for  him."  The  plaintiff,  as  her  executor,  swore  her 
personal  property  not  to  exceed  1002. ;  and  it  was  proved  that 
she  was  in  fact  in  indigent  circumstances,  and  without  the 
means  of  paying  the  premiums.  In  the  printed  list  of  questions 
required  by  the  articles  of  the  Imperial  Office  to  be  answered  by 
the  assured,  no  question  was  stated  as  to  insurances  effected  by 
the  party  with  other  offices.  The  Lord  Chief  Baron  left  it  to 
the  jury  to  say,  first,  whether  the  insurance  was  effected  by 
the  deceased  bond  fide  for  her  own  benefit,  or  as  the  agent  of 
Wainwright ;  secondly,  whether  the  false  representations  made  by 
Miss  Abercromby  to  the  defendants  related  to  a  matter  material 
to  be  known  by  them  as  insurers.  The  jury  found  that  she 
effected  the  insurance  as  the  plaintiff's  agent,  and  for  his  benefit, 
and  that  the  false  representations  were  on  material  points  ;  and 
a  verdict  was  thereupon  entered  for  the  defendants. 


wain- 

WBIOHT 
r. 

Bland. 


[•34] 


Erie  now  moved  for  a  rule  nm  for  a  new  trial : 

Assuming  that  the  policy  was  effected  for  the  benefit  of  the 
plaintiff,  still,  as  Miss  Abercromby  was  of  full  age,  and  could  be 
no  party  to  a  scheme  of  securing  the  payment  of  the  money 
within  the  two  years,  the  plaintiff's  intention  to  obtain   tho 
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[b.b. 


Wain- 

WRIGHT 

Bland. 


[•36] 


benefit  of  the  policy  conld  not  operate  to  relieve  the  defendants 
from  their  contract  with  the  deceased,  in  whose  right  the 
plaintiff  now  sues  as  her  executor.  Even  his  expectation  of  her 
speedy  death,  supposing  it  to  have  existed,  was  no  answer  to 
an  action  on  the  policy  by  the  party  lawfully  entitled  to  the 
benefit  of  it.  The  question,  whether  she  knew  that  the  plaintiff 
intended  *all  this,  was  not  left  to  the  jury. 

(Pabke,  B;  :  She  might  not  know  the  whole ;  but  she  must 
have  known  she  had  not  funds  to  pay  the  premiums,  and  that 
she  intended  Wainwright  to  have  the  benefit  of  the  insurances, 
if  they  became  payable.) 

But  where  she  herself,  by  her  representative,  claims  the  benefit 
of  the  policy,  the  defendants  cannot  set  up  that  there  was  an 
intention  that  a  third  party  should  have  the  benefit  of  it. 

(Pabke,  B.  :  Your  argument  is,  that  any  person  may  lawfully 
insure  his  life  for  the  benefit  of  another,  whatever  be  the 
intention  of  that  other  party,  and  from  whomsoever  the  funds 
are  to  come.) 

That  is  the  argument :  if  she  has  the  legal  interest,  that  satisfies 
the  statute. 

(LoBD  Abingeb,  G.  B.  :  Independently  of  this  point,  the  jury 
found  that  she  made  a  false  representation  that  it  was  for  her 
sister,  and  also  as  to  her  applications  to  other  offices.) 

It  is  questionable  whether  the  defendants  are  at  liberty  to  rely 
on  representations  made  in  answer  to  parol  inquiries,  when 
their  articles  contain  stipulations  only  as  to  written  inquiries 
and  the  answers  to  them.  The  policy  is  framed  so  as  to  be  void 
only  on  a  false  representation  in  writing. 

(GuBNBY,  B. :  There  may  be  many  questions  material  to  be 
asked,  preparatory  to  the  written  contract.) 

The  questions  did  not  bear  on  the  probability  of  the  life  enduring 
for  two  years. 
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Bland. 


Lord  Abinoer,  C.  B.  :  wain- 

WRIOHT 

There  may  perhaps  be  some  doubt  on  the  first  point ;  but  c 

it  is  clear  the  policy  was  avoided  by  the  false  representations. 
There  can  therefore  be  no  rule. 

Parks,  B.  : 

From   the  nature  of    the  contract,   a   suppression    of    any 
material  fact,  or  a  false  answer  to  any  material  question,  must 
avoid  the  policy:    Lindenau  v.  De8borough(i).     On  the  other 
point  there  may  be  *some  doubt,  but  it  is  unnecessary  to  give       [  *'^  ] 
any  opinion  upon  it. 

Gurnet,  B.,  concurred.  ^^  ,       ^      , 

litue  refiLsed. 


EjDOh.  of 

PUas. 

[77] 


WRIGHT  AND  Another  v.  WILLIAMS  and  Others  (2).        is^e. 

(1  Meeeon  &  Welsby,  77—100;  S.  C.  Tyr.  &  Gr.  375 ;  1  Gale,  410;  5  L.  J. 

(N.  S.)  Ex.  107.) 

A  daim  by  an  owner  of  a  copper  mine  to  sink  pita  on  his  own  land, 
to  fill  sucli  pits  with  iron,  and  to  cover  the  same  with  water  pumped 
from  the  mine,  for  the  purpose  of  precipitating  the  copper  contained 
in  such  water,  and  afterwards  to  let  off  the  water  impregnated  with 
metallic  substances  into  a  watercourse  upon  the  land  of  another,  is  a 
daim.  to  a  watercourse,  within  the  2nd  section  of  2  &  3  Will.  IV.  c.  71. 

In  a  plea  under  the  statute  2  &  3  Will.  IV.  c.  71,  it  is  sufficient  to 
allege  that  the  user  had  existed  for  forty  years  before  the  commence- 
ment of  the  suit,  and  it  need  not  be  alleged  to  have  been  for  forty  years 
before  the  act  complained  of  in  the  declaration. 

A  replication  of  a  life  estate  to  a  plea  of  enjoyment  for  forty  years, 
imder  the  statute  2  &  3  Will.  IV.  c.  71,  must  show  that  the  plaintiff  is 
the  person  entitled  to  the  reversion  expectant  on  the  determination  of 
tlie  life  estate. 

Cask  for  an  injury  to  the  plaintiff's  reversionary  interest. 

[The  questions  in  the  action  were  raised  by  demurrer  to  the 
declaration ;  and  are  sufficiently  stated  in  the  judgment  of  the 
CoiTBT^  delivered,  after  argument  and  consideration,  by] 

Lord  Abinoeb,  C.  B.  :  [  %  ] 

This  is  an  action  on  the  case  for  an  injury  alleged  to  be  done 
to  the  interest  of  the  plaintiff's  reversion  in  certain  closes  of 

(1)  3  Car.  &  P.  350;  8  B.  &  C.  HoUimy.  Fem^y  (1884)13Q.  B.  Div. 
586;  3  Man.  &  By.  45.  304,  306,  53  L.  J.  Q.  B.  430,  432. 

(2)  Cited  by  Lnn)LKY,  L.  J.,  in      —U.  C. 
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Wbiqht  land ;  the  declaration  alleges,  that  the  defendants  made  divers 
Williams.  P^^s  and  holes  upon  a  close  adjacent  to  those  of  which  the 
plaintiff  is  possessed  of  the  reversion,  over  which  last-mentioned 
closes  there  is  a  certain  watercourse,  in  which  the  water  has 
been  accustomed  to  flow  for  the  use  of  the  tenants  aqd 
occupiers ;  that  th^se  pits  and  holes  were  filled  with  water 
impregnated  with  iron  and  other  metallic  substances,  which 
rendered  the  water  impure,  in  which  state  the  defendant  caused 
it  to  be  turned  into  the  watercourse,  and  to  be  mixed  with  and 
[•97]  to  §dulterate  the  pure  water  which  would  *otherwise  have  flowed 
over  the  plaintiff's  land.  To  this  the  defendant  pleads  two  pleas, 
which  are  substantially  the  same,  viz. :  that  the  Marquis  of 
Anglesea  was  the  occupier  of  a  copper  mine,  and  of  the  closes  upon 
which  the  pits  and  holes  were  sunk,  and  that  he  and  all  the 
occupiers  of  that  mine  for  the  space  of  forty  years  before  the  com- 
mencement of  this  suit  have  been  accustomed  and  were  and  are 
entitled  as  of  right  to  sink  the  pits  and  holes  in  these  closes 
for  the  purpose  of  placing  therein  the  water  pumped  out  of  the 
mine,  and  of  precipitating  the  copper,  and  had  for  the  same 
space  of  time  before  the  commencement  of  this  suit  been 
accustomed  of  right,  and  without  interruption,  to  cause  the 
water  after  it  was  so  used  to  flow  down  the  watercourse  in 
the  declaration  mentioned,  over  the  closes  therein  mentioned; 
and,  in  effect,  to  do  that  of  which  the  plaintiff  complains ;  and 
then  justifies  the  acts  done  by  them  as  the  servants  of  the 
Marquis  of  Anglesea,  under  the  right  so  set  up  and  exercised 
for  above  forty  years  before  the  commencement  of  this  suit. 

The  replication  sets  forth,  that  Bice  Thomas  was  seised  in  his 
demesne  as  of  fee  of  the  several  closes  over  which  the  water- 
course passes,  and  that  by  certain  indentures  of  lease  and 
release  therein  stated,  his  interest  was  conveyed  to  trustees 
for  the  uses  therein  mentioned,  and  one  of  which  was  to  the 
use  of  Rice  Thomas  for  life,  with  a  power  to  Rice  Thomas 
whilst  so  seised  of  the  freehold  for  his  life  to  grant  leases, 
upon  certain  conditions  therein  named,  by  indenture  ;  that 
Rice  Thomas,  by  virtue  of  this  settlement,  did  become  seised 
of  the  freehold  for  his  life ;  and  that,  whilst  he  was  so  seised,  by 
virtue  of  the  power  therein  contained,  he  did  by  indenture  duly 
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made  between  himself  of  the  one  part,  and  Edward  Hughes  and      wbiort 
Thomas  Williams  of  the  other  part,  enfeoff  the  said  Hughes  and     Williams. 
Williams  of  the  said  closes  for  and  during  the  term  of  the  lives 
of  William  Lewis  Hughes,  now  Lord  Dinorben,  *Owen  Williams,        [  *»«  ] 
and  John  Davies,  and  the  longest  liver  of  them ;  and  the  replica- 
tion concludes  by  stating,  that  Lord  Dinorben,  one  of  the  lives, 
is  still  in  being. 

To  this  replication  there  is  a  demurrer. 

The  first  point  to  be  considered  in  this  case  is,  whether  the 
pleas  are  bad  in  substance.  Two  objections  were  made  to  them : 
first,  that  the  right  claimed  of  pouring  dirty  water  into  the 
watercourse  in  the  plaintiff's  land  is  not  within  the  2nd  section 
of  the  statute  2  &  3  Will.  lY.  c.  71 ;  secondly,  that  the  pleas 
are  bad,  because  the  forty  years'  enjoyment  is  not  stated  to 
have  been  before  the  act  complained  of  in  the  declaration,  and 
jnstified  by  each  of  the  pleas. 

Upon  the  first  of  these  objections  the  Court  intimated  a  clear 
opinion  in  the  course  of  the  argument.  We  thought  that  the 
right  in  question  was  within  the  2nd  section,  as  being  a  claim 
to  a  watercourse  over  the  land  of  another,  and  we  have  seen  no 
reason  to  change  that  opinion. 

The  other  objection  requires  more  consideration. 

It  is  said  for  the  plaintiff,  that,  although  the  Act  in  the  4th 
section  expressly  states  that  the  periods  of  twenty  and  forty 
years  shall  be  deemed  and  taken  to  be  next  before  the 
commencement  of  some  suit  wherein  the  claim  shall  have 
been  brought  into  question,  yet  that  this  enactment  must  be 
construed  to  mean,  that  the  periods  shall  be  those  next  before 
the  act  complained  of,  on  account  of  the  absurdities  and  incon- 
veniences to  which  a  literal  construction  of  this  provision  would 
give  rise. 

One  of  these  alleged  absurdities  and  inconveniences  was,  that 
no  good  title  could  arise  to  any  incorporeal  hereditament  men- 
tioned in  the  statute  by  virtue  thereof,  unless  some  action  should 
have  been  brought  by  or  against  the  party  claiming  it ;  to  which 
may  be  added  that  one  action  could  not  perfect  the  title  to  the 
right,  as  the  Act  requires  an  enjoyment  for  the  full  period 
immediately  before  any  action.     Another  was,  that,  if  the  Act 
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Wbiobt  be  so  construed,  the  *plea  justifying  under  such  a  right  must 
Williams,  be  on  the  face  of  it  absurd,  as  each  of  the  pleas  in  question  is 
[  *99  ]  suggested  to  be,  for  each  justifies  an  act  done  at  a  particular 
time  by  the  defendant  as  being  then  lawful,  and  then  done, 
because  the  defendant  actually  enjoyed  the  right  of  doing  the 
same  thing  for  a  period  of  time  afterwards :  so  that,  it  is  said, 
the  character  of  the  act,  whether  it  be  wrongful  or  rightful, 
cannot  be  known  at  the  time  by  the  party  doing  it,  but  depends 
upon  a  subsequent  event. 

We  are  of  opinion,  however,  that  it  is  impossible  to  construe 
the  Act  of  Parliament  as  intending  that  the  periods  of  years 
therein  mentioned  should  terminate  at  a  different  time  from 
that  fixed  in  express  and  positive  terms.  If  the  words  of  the 
statute  were  capable  of  being  modified,  so  as  to  avoid  an  incon- 
venience plainly  and  manifestly  arising  from  a  strict  construction 
of  them,  we  ought  to  do  so  ;  but  here  the  word§  are  precise  and 
unambiguous,  and  the  mischief  suggested  is  perhaps  rather 
apparent  than  real ;  and  most  cases  of  grants  by  prescription, 
before  the  Act  passed,  were  of  the  same  nature^  and  the  validity 
of  rights  gained  by  them  depended  much  upon  the  mode  of 
enjoyment  until  that  action  was  brought  in  which  they  came 
in  question :  and  with  respect  to  the  form  of  the  plea,  which  is 
at  first  sight  somewhat  incongruous,  it  is  to  be  observed  that 
there  is  something  of  the  same  kind  of  incongruity,  though  by 
no  means  to  the  same  extent,  in  the  usual  mode  of  pleading  a 
prescription,  which  states  that  some  person  seised  in  fee,  from 
time  whereof  the  memory  of  man  is  not  to  the  contrary,  until 
and  at  the  time  when  &c.,  and  from  thence  hitherto,  hath  had 
and  enjoyed,  and  hath  been  used  and  accustomed  to  have  and 
enjoy,  and  still  of  right  ought  to  have  and  enjoy,  a  particular 
easement ;  and  then  justifies  the  act  done  by  reason  of  that 
enjoyment ;  which  enjoyment  is  both  before  and  after  the  time 
of  such  act.  It  appears  to  us  that  the  statute  in  question 
[  •100  ]  intended  to  confer,  after  the  periods  of  enjoyment  *therein 
mentioned,  a  right  from  their  first  commencement,  and  to 
legalize  every  act  done  in  the  exercise  of  the  right  during 
their  continuance  ;  and  we  think  the  pleas  are,  for  these 
reasons,  sufficient  in  point  of  law. 
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The  next  qnestion  is,  whether  the  replications  are  good ;  and      Wright 
we  are  clearly  of  opinion  that  they  are  not.  Williams. 

The  enjoyment  of  the  right  daring  forty  years  alleged  in  the 
pleas  being  admitted,  the  replications,  which  state  only  an 
existing  tenancy  for  life,  are  no  answer;  for  the  time  of  a 
tenancy  for  life  in  a  person  who  might  otherwise  be  capable 
of  resisting  the  claim,  though  excluded  by  the  7th  section  from 
the  computation  of  the  shorter  period  of  twenty  years  absolutely, 
is,  by  the  8th  section,  excluded  from  the  computation  of  the 
longer  period  of  forty  years  conditionally  only;  that  is,  pro- 
vided the  reversioner  expectant  on  the  determination  of  the 
term  for  life  shall,  within  three  years  (that  is,  probably,  before 
the  end  of  three  years)  after  such  determination,  resist  the 
right ;  and  it  does  not  appear  that  the  plaintiff  is  entitled  to 
the  reversion  expectant  on  that  lease,  though  it  is  averred  that 
he  has  a  reversion  expectant  on  the  determination  of  the  interest 
of  the  tenant  in  possession.  The  tenancy  for  the  life  of  Lord 
Dinorben,  the  cestui  que  vie,  is  therefore  not  to  be  excluded,  on 
these  pleadings,  from  the  period  of  forty  years ;  and,  such  period 
being  complete,  the  defendant  is  entitled  to  an  indefeasible  right 
to  the  easement  claimed. 

Another  objection  was  urged  to  the  mode  of  stating  the 
feofflnent  in  the  repUcation,  upon  which  it  is  not  necessary 
to  enter. 

We  therefore  think  that  the  defendant  is  entitled  to  judgment ; 
but,  on  account  of  the  difficulty  in  construing  the  new  Act,  and 
the  importance  of  the  case,  the  plaintiff  may  amend  on  payment 
of  costs.  Judgment  accordingly. 


LYDE  V.  BAENARD  (1).  isse. 

Exeh,  € 
Pleai. 

[101] 


(1  Meeeon  &  Welaby,  101—124  ;  S.  C.  T}'r.  &  Gr.  250;  1  Gale,  388 ;  6  L.  J.        Exeh.  of 

(N.  S.)  Ex.  117.)  Pl^*' 


Action  againflt  the  defendant  for  falsely  reproBenting  that  the  life 
interest  of  A.  B.  in  oertain  trust  funds,  of  which  the  defendant  was 
tnutee,  was  charged  with  only  three  annuities,  whereby  the  plaintiff 
waa  induced  to  advance  a  sum  of  money  for  the  purchase  of  an  annuity 

a)  See  Sipann  v.  Phillips  (1838)      Con^o/idaferf  Co.,  Lm.  (1890)  25  Q.  B. 
8  Ad.  &  El.  457 ;  Bishop  v.  Balkis      Div.  512,  59  L.  J.  Q.  B.  565.— E.  C. 
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Ltdb  ^ni  A.  B.,  secured  by  his  bond,  &c.,  and  also  by  an  assignment  of  such 

V.  trust  funds ;  whereas  the  defendant,  at  the  time  he  made  such  repre- 

Babhard.  sentation,  well  knew  that  the  same  funds  were  also  charged  with  a 

mortgage  for  20,0002.  It  appeared  on  the  trial  that  the  representation 
in  question  was  made,  if  at  all,  by  parol :  Lord  Abikobr,  C.  B.,  and 
GUBirST,  B.,  were  of  opinion  that  this  was  a  representation  oonoemxng 
or  relating  to  the  credit  and  ability  of  A.  B.,  so  as  to  come  within  the 
9  Oeo.  lY.  c.  14,  s.  6 ;  Pabkb,  B.,  and  Aij>br80N,  B.,  were  of  opinion 
that  it  was  not. 

Action  on  the  case  for  falsely  representing,  in  answer  to 
inquiries  on  the  subject,  that  the  life  interest  of  Lord  Edward 
Thynne  in.  the  dividends,  interest,  and  annual  income  of  certain 
trust  funds,  of  which  the  defendant  was  one  of  the  trustees  under 
his  Lordship's  marriage  settlement,  was  charged  only  with  three 
annuities ;  whereby  the  plaintiff  was  induced  to  advance  to  the 
said  Lord  Edward  Thynne  the  sum  of  999/.  for  the  purchase  of 
an  annuity  from  the  said  Lord  Edward  Thynne,  secured  by  his 
covenant,  bond,  and  warrant  of  attorney,  and  also  by  an  assign- 
ment of  his  interest  in  the  dividends  of  the  stock ;  whereas  the 
defendant,  at  the  time  he  so  represented,  well  knew  that  the 
same  funds  were  also  charged  with  a  mortgage  for  the  sum  of 
20,000L,  &c. 

Pleas.  First,  not  guilty ;  secondly,  that  the  plaintiff  was  not, 
by  the  said  supposed  representations  and  assertions  of  the  defen- 
dant in  the  declaration  mentioned,  induced  to  advance,  nor  did 
he  in  consequence  thereof  advance,  the  said  sum  of  999Z.  in  the 
declaration  mentioned,  or  any  part  thereof,  or  purchase  of  the 
said  Lord  Edward  Thynne  the  said  annuity  therein  mentioned, 
in  manner  and  form  &c. 

The  cause  was  tried  before  the  Lord  Chief  Baron  at  the 
Middlesex  sittings  after  last  Trinity  Term,  when  it  appearing 
that  the  representation  in  question  was  made  by  parol,  his 
Lordship  nonsuited  the  plaintiff,  being  of  opinion  that  such  a 
representation  was  within  the  9  Geo.  lY.  c.  14,  s.  6.  Bompas, 
Serjt.,  in  Michaelmas  Term  last,  having  obtained  a  rule  to 
show  cause  why  this  nonsuit  should  not  be  set  aside  and  a  new 
trial  had. 

Sir  W.  W.  Follett  and  ChanneU  showed  cause,  and 
[  102  ]    •  Bompas,  Serjt,,  and  Erie  were  heard  in  support  of  the  rule. 
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The  Court  took  time  to  consider ;  and,  there  being  a  difference        Ltde 
of  opinion  amongst  the  Judges^  they  now  delivered  their  opinions     babnard. 
seriatim, 

GuBNETy  B, : 

This  action  was  brought  upon  an  alleged  false  representation 
of  the  defendant,  that  the  marriage  settlement  of  Lord  Edward 
Thynne  was  charged  with  only  three  annuities ;  whereas  it  was 
charged,  in  addition,  with  a  mortgage  of  20,000Z.  to  the  Marquis 
of  Bath,  which  the  defendant  knew.  By  this  representation  it  is 
alleged  the  plaintiff  was  induced  to  advance  a  sum  of  money  for 
the  purchase  of  an  annuity  from  Lord  Edward  Thynne,  secured 
by  his  covenant,  bond,  and  warrant  of  attorney,  and  also  by  an 
assignment  of  his  interest  in  the  dividends  of  the  stock  in  which 
the  portions  forming  the  subject  of  the  marriage  settlement  were 
invested,  amounting  altogether  to  4,333Z.  6«.  8d. 

It  appeared  at  the  trial  that  the  representation  (if  ever  made 
at  all)  was,  at  all  events,  made  by  parol ;  whereupon  the  Lord 
Chief  Baron  on  that  ground  directed  a  nonsuit. 

The  question  in  this  cause  arises  upon  the  9th  Geo.  lY.  c.  14,  s.  6, 
which  appears  to  have  been  enacted  for  the  purpose  of  extending 
the  operation  of  the  Statute  of  Frauds,  29  Gar.  II.  c.  3.  By 
section  4  of  that  statute  it  is  enacted,  **  that  no  action  shall  be 
brought  to  charge  the  defendant  upon  any  special  promise  to 
answer  for  the  debt,  default,  or  miscarriage  of  another  person,  &c., 
imless  the  agreement  upon  which  such  action  shall  be  brought, 
or  some  memorandum  or  note  thereof,  shall  be  in  writing, 
and  signed  by  the  party  to  be  charged  therewith,  or  some  other 
person  thereunto  by  him  lawfully  authorized."  This  protected  a 
person  who  was  called  upon  to  answer  for  the  debt  or  miscarriage 
of  another,  unless  he  had  made  himself  responsible  in  writing. 

But  a  series  of  cases,  commencing  with  the  case  of  Pasley  v.        [  lo.)  j 
Freeman  (i),  had  occurred,  in  which  defendants  were  charged,  not 
strictly  and  specifically  as  guarantees  for  the  solvency  of  others, 
but  on  alleged  representations  and  assurances  respecting  them 
and  their  credit  or  ability,  averred  to  be  false  and  fraudulent. 

There  is  no  doubt  that  there  have  been  many  cases  in  which 

(1)  1  E.  E.  634  (3  T.  E.  51). 
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Lydr  false  and  fraudulent  representations  of  the  ability  of  others  have 
Barnard,  been  made,  in  order  to  obtain  credit  for  them,  by  which  honest 
men  have  suffered.  On  the  other  hand,  there  has  been  but  too 
much  reason  to  fear  that  innocent  persons  have  been  the 
victims,  not  merely  of  intentionally  false,  but  of  unintentionally 
exaggerated  statements  of  conversations. 

If  inquiry  were  made  and  information  given  respecting  the 
credit  or  ability  of  the  person  whom  the  inquirer  was  called  upon 
to  trust  either  with  money  or  with  goods,  the  inquiry  would  be 
private,  the  communication  would  be  private,  and,  if  the  inquirer 
was  a  competent  witness,  on  his  evidence  alone,  without  the 
possibility  of  contradiction  or  explanation,  the  case  must  rest. 

It  had  been  a  subject  of  complaint  that  these  cases  had  trenched 
upon  the  security  intended  to  be  afforded  by  the  Statute  of  Frauds, 
and  it  was  considered  by  the  Legislature  that  a  person  so  circum- 
stanced was  entitled  to  the  same  protection  as  the  Statute  of 
Frauds  had  given  to  the  person  whom  a  plaintiff  sought  to 
charge  for  the  debt  or  miscarriage  of  another.  To  afford  this 
protection,  among  other  purposes,  the  statute  of  9  Geo.  lY.  c.  14, 
was  passed. 

That  Act  is  intituled  '^  An  Act  for  rendering  a  written  Instru- 
ment necessary  to  the  Validity  of  certain  Promises  and 
Engagements." 

The  6th  section  enacts,  *'  That  no  action  shall  be  brought  to 
[  •104  ]  charge  any  person  upon  or  by  reason  of  any  ♦representation  or 
assurance  made  or  given  concerning  or  relating  to  the  conduct, 
credit,  ability,  trade,  or  dealings  of  any  other  person,  to  the 
intent  or  purpose  that  such  other  person  may  obtain  credit, 
money,  or  goods  upon,  (which  I  have  no  doubt  ought  to  be  read, 
''may  obtain  money  or  goods  upon  credit ")f  unless  such  repre- 
sentation or  assurance  be  made  in  writing,  signed  by  the  party  to 
be  charged  therewith." 

By  this  clause  the  protection  is  carried  even  farther  than  by 
the  Statute  of  Frauds.  There,  the  party  might  be  charged  on  a 
writing  signed  by  a  person  thereunto  by  the  defendant  lawfully 
authorized,  which  left  him  exposed  to  be  charged  by  the  verbal 
representation  of  another  that  he  had  authority  to  sign. 

It  is  contended,  on  the  part  of  the  plaintiff,  that  this  is  not  an 
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inquiry  concerning  or  relating  to  the  ability  of  Lord  Edward        Lyde 
Thynne,  but  an  inquiry  into  a  particular  fact  respecting  part  of     barn'abd. 
his  property,  and  therefore  not  within  the  statute. 

It  is  to  be  observed,  that  this  is  not  an  inquiry  into  the  value 
of  a  thing  which  is  to  be  purchased,  but  an  inquiry  into  a  portion 
of  the  ability  of  the  borrower  of  money,  who  is  to  give  both  his 
personal  security  and  the  pledge  of  a  particular  fund.  If  it 
concerns  or  relates  to  his  ability  in  any  respect  whatever,  it  seems 
to  me  to  come  within  the  Act. 

I  consider  it  to  be  an  inquiry  into  the  ability  of  Lord  Edward 
Thynne  in  respect  of  this  property,  the  security  of  which,  in 
addition  to  his  personal  liability,  it  was  intended  to  take.  Was 
Lord  Edward  Thynne  able  to  give  this  security  for  the  payment 
of  the  annuity?  Had  he  the  ability  to  charge  this  particular 
fund ;  that  is,  had  he  or  not  exhausted  the  fund  ?  His  ability  is 
greater  or  smaller  according  to  the  extent  of  the  property  that  he 
possesses,  and  the  amount  of  the  charges  to  which  that  property 
has  been  subjected. 

Lord  Edward  Thynne  wished  to  obtain  money  from  Lyde ;  he  [  106  ] 
must  have  represented,  I  presume,  that  he  had  the  ability  to 
charge  this  particular  fund  with  the  payment  of  the  annuity. 
The  inquiry  made  of  the  defendant  is  as  to  Lord  Edward's 
ability  in  that  respect.  The  omission  of  the  name  of  Lord 
Edward  Thynne  and  his  ability  to  charge,  in  the  form  of  the 
question,  and  the  putting  forward  the  fund  itself  as  the  thing 
respecting  which  the  inquiry  was  made,  does  not  alter  the  case. 
The  fund  could  not  be  charged  but  by  the  act  of  Lord  Edward 
Thynne ;  his  ability  to  charge  it  is  the  thing  substantially 
inquired  into. 

It  is  contended  by  the  counsel  for  the  plaintiff,  that  this  applies 
to  cases  where  the  personal  security  only  of  the  borrower  or 
customer  is  the  subject  of  the  inquiry,  and  is  that  that  appears 
from  the  words  of  the  statute.  There  no  doubt  that  is  the 
principal  object,  because  the  cases  which  occur  are  mostly  cases 
of  that  description ;  but  I  find  nothing  in  the  Act  to  limit  it  to 
eases  of  personal  responsibiUty. 

The  words  are  general. 

I  think  that  the  conclusion  at  which  I  have  arrived  is  supported 
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Ltde  by  the  express  words  of  the  statute,  and  is  conformable  to  its 
Barnard,     intention. 

The  construction  which  I  have  put  upon  the  statute  imposes 
no  hardship  on  the  party  lending  or  trusting.  He  who  has 
money  to  lend  or  goods  to  sell  on  credit,  and  doubts  the  ability 
of  the  borrower  or  the  buyer,  may  exact  his  own  terms :  he  may 
insist  on  having  a  representation  or  assurance  in  writing  of  the 
ability  from  a  third  person,  and  if  that  be  refused,  he  may  keep 
his  money  or  his  goods.  If  he  thinks  proper  to  trust  without 
that,  I  think  he  has  no  right  to  resort  to  the  responsibility  of 
the  person  of  whom  he  inquires. 

A  diflferent  construction  would  abridge  the  security  which  it 
[  •106  ]  was  the  object  of  this  Act  to  confer  upon  the  persons  *of  whom 
inquiries  are  made,  and  would,  I  fear,  lead  to  the  same  conse- 
quences as  the  cases  that  I  have  mentioned  produced  with 
respect  to  the  Statute  of  Frauds,  until  the  Legislature  found  it 
necessary  to  interpose. 

I  think,  therefore,  that  this  rule  for  setting  aside  the  nonsuit 
should  be  discharged. 

Alderson,  B.  : 

I  regret  that  the  difference  of  opinion  existing  in  this  case 
makes  it  necessary  for  me  also  to  deliver  the  reasons  for  the 
judgment  I  have  formed  upon  it.  The  question  raised  in  this 
case  depends  on  the  construction  to  be  put  by  the  Court  on  the 
6th  section  of  Lord  Tenterden's  Act,  9  Geo.  IV.  c.  14. 

That  section  provides,  that  no  action  shall  be  brought  whereby 
to  charge  any  person  upon  or  by  reason  of  any  representation  or 
assurance  made  or  given  concerning  or  relating  to  the  character, 
conduct,  credit,  ability,  trade  or  dealings  of  any  other  person, 
to  the  intent  or  purpose  that  such  other  person  may  obtain  credit, 
monies,  or  goods  upon,  unless  such  representation  or  assurance 
be  made  in  writing,  signed  by  the  party  to  be  charged  therewith. 

Now,  the  facts  of  the  case  seem  to  me  to  be  in  substance 
these :  the  plaintiff  Lyde  was  about  to  advance  a  sum  of  money 
to  Lord  Edward  Thynne  on  the  purchase  of  an  annuity.  The 
annuity  was  to  be  secured  (in  addition  to  his  personal  responsi- 
bility) by  the  assignment  of  Lord  Edward  Thynne's  interest  in  a 
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certain  fund,  settled  at  the  time  of  his  marriage,  and  of  which  the        Ltde 
defendant,  with  some  other  persons,  was  a  trustee.  Babxard. 

This  fund  was  charged  at  the  time  with  three  annuities,  payable 
0  Mr.  MelUsh,  and  was  also  liable  to  a  mortgage  of  20,000/.,  then 
vested  in  the  Marquis  of  Bath. 

The  defendant  was  applied  to  on  the  part  of  Lyde  to  inform 
him  as  to  the  existing  state  of,  and  charges  upon,  this  fund  ;  and 
the  plaintiff  contends  that  on  that  occasion  *he  wilfully  and  [  *i07  ] 
fraudulently  made  a  false  representation  to  him  of  the  amount  of 
the  charges  upon  it.  For  this  false  representation  the  action 
was  brought. 

It  appeared  at  the  trial  that  the  representation  (if  ever  made 
at  all)  was  at  all  events  made  by  parol :  whereupon  the  Lord 
Chibf  Babon  on  that  ground  directed  a  nonsuit. 

According  to  the  view  I  take  of  this  case,  I  think  the  nonsuit 
was  wrong,  and  that  the  facts  ought  to  go  to  the  jury. 

The  question  is  whether  this  was  a  representation  concerning 
or  relating  to  the  ability  of  Lord  Edward  Thynne,  so  as  to  fall 
within  Lord  Tenterden's  Aet. 

If  we  refer  to  the  cases  which  had  occurred  before  the  legislative 
provision,  I  think  it  will  be  found  that  the  decisions  in  that  class 
of  cases  commencing  with  PasUy  v.  Freeman^  had  raised  a  well- 
founded  complaint  in  the  profession,  as  having  in  fact  virtually 
repealed  the  Statute  of  Frauds,  by  which  a  guarantee  was 
required  to  be  in  writing,  and  that  the  object  Lord  Tenterdbn 
had  in  view  was  to  place  both  on  the  same  footing,  and  to  provide 
that  a  written  document  should  be  equally  required  in  both. 
The  two  cases  are,  I  think,  identical  in  principle ;  for,  a  guarantee 
increases  the  ability  of  the  third  person  who  is  about  to  be  trusted, 
by  adding  to  the  value  of  his  personal  responsibility  that  of  the 
person  making  the  guarantee.  And,  in  like  manner,  as  the  false 
and  fraudulent  representation  as  to  the  third  person's  ability 
equally  adds,  in  the  opinion  of  the  person  trusting  to  it,  to  the 
value  of  the  third  person's  responsibility  ;  it  ought  justly  to  have, 
and  it  has  in  law,  the  effect  of  pledging  also  the  personal  responsi- 
bility of  the  fraudulent  representor  of  the  facts.  The  fraud  in 
substance  amounts  to  an  implied  guarantee  of  the  third  person's 
solvency. 

18—2 
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Lyde  I  think,  therefore,  that  we  should  take  this  as  the  key  to  the 

Barnaed.  true  construction  of  Lord  Tenterden's  Act,  and  if  we  do  so,  it 
[  •los  ]  seems  to  me  to  follow  from  it  that  a  representation,  *to  be  within 
the  Act,  must  be  one  by  which  the  value  of  the  personal  responsi- 
bility of  the  third  person  is  increased  in  the  judgment  of  the 
individual  from  whom  he  is  about  to  obtain  credit,  money,  or 
goods  ;  and  this  receive  s  confirmation,  I  think,  from  the  other 
words  of  the  Act. 

The  other  representations  are  as  to  character,  conduct,  credit, 
trade,  and  dealings.  All  these  look  as  if  directed  to  general 
character  for  solvency,  general  conduct  in  pecuniary  affairs, 
general  credit  on  the  Exchange,  general  mode  of  conducting  trade 
or  business. 

The  representation  may  no  doubt,  and  most  commonly  will,  be 
made  as  to  particular  incidents  in  character,  conduct,  and  the 
like,  but  all  these  representations  necessarily  afifect  the  general 
character,  conduct,  credit,  trade  and  dealings,  and  consequently 
there  can  be  no  ambiguity  or  difficulty  in  construing  the  Act  in 
cases  of  this  description.  For,  the  third  person's  personal  respon- 
sibility is  necessarily  involved  in  the  result  of  such  an  inquiry  and 
the  answer  to  it — if  money,  goods,  or  credit  be  obtained  in  conse- 
quence thereof.  But  when  we  take  the  word  "  ability  "  (by  which 
is  of  course  meant  pecuniary  ability),  the  case  becomes  somewhat 
ambiguous.  For,  though  a  man's  pecuniary  ability  depends  on 
the  value  of  the  whole  and  of  every  part  of  his  property ;  yet  a 
representation  confined  wholly  to  the  value  of  a  particular  portion 
of  his  property  in  possession,  remainder,  or  expectation,  may  or 
may  not  relate  to  his  pecuniary  ability,  and  increase  the  value  of 
his  personal  responsibility  to  the  person  making  the  inquiry, 
according  to  the  circumstances  under  which  it  is  made. 

If  the  querist  is  about  to  trust  to  his  intended  debtor's  personal 
responsibility,  and  the  object  of  the  question  is  to  ascertain  how 
far  he  will  be  safe  in  so  doing,  there  can  be  no  doubt  that  such  a 
representation  does  relate  to  the  third  person's  ability,  and  is 
within  the  Act ;  but,  if  he  be  only  about  to  take  an  assignment  of 
[  '109  ]  the  property  itself,  and  *the  object  is  to  ascertain  the  value  of 
that  property,  then  it  is,  I  think,  as  manifest  that  the  pecuniary 
ability  of  the  person  about  to  assign  has  nothing  to  do  with  it. 
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The  party  taking  the  assignment  only  looks  to  the  property  itself,  Lvdb 
and  does  not  in  that  case  trust  the  intended  contractor  at  all.  If  baunard. 
we  were  to  hold  such  a  representation  to  be  within  the  Act,  I  do 
not  see  how  we  are  to  stop  short  of  saying  that  all  representations 
relating  to  contracts  between  third  persons  must  be  in  writing,  if 
such  contracts  relate  to  credit,  or  to  the  obtaining  of  money,  or 
even  to  the  sale  or  pledge  of  the  goods.  The  assignment  of  a 
mortgage,  or  the  sale  of  an  estate,  or  the  sale  or  pledge  of  any 
goods,  would  be  within  it,  and  a  fraudulent  and  false  representa- 
tion of  the  value  of  or  charges  upon  the  estate  mortgaged  or  sold, 
or  the  goods  to  be  delivered  or  pledged,  would  be  without  danger 
if  by  parol.  Indeed,  the  case  of  a  party  lending  money  on  mort- 
gage, who  always  has  a  double  claim,  first  on  the  property 
mor^ged,  secondly,  on  the  personal  responsibility  of  the 
mortgagor  by  express  covenant,  seems  to  me  not  easily  dis- 
tinguishable from  the  present.  And  consequently,  a  representation 
as  to  the  value  of  the  estate  would  be  within  the  Act,  if  this  case 
be  so.  I  do  not  say  that  it  would  not  be  a  very  good  law  if  it 
were  so,  but  I  am  not  prepared  to  go  so  far  in  the  construction 
of  this  Act. 

The  concluding  words  of  the  section  plainly,  as  it  seems  to 
me,  point  to  the  same  construction.  The  representation  must 
be,  "to  the  intent  that  the  third  person  may  obtain  credit, 
money,  or  goods  upon; "  which  appear  to  me  to  show  that  the 
object  of  the  Act  was  confined  to  cases  in  which  the  third  person's 
responsibility  is  trusted. 

According  to  the  view  which  I  take  of  the  Act,  the  representa- 
tion, in  order  to  be  within  it,  must,  therefore,  be  of  the  third 
person's  trustworthiness,  as  evidenced  by  his  character,  conduct, 
ability,  credit,  trade,  or  dealings,  and  must  be  one  whereby,  if 
true,  that  trustworthiness  is  increased.  ^'If  indeed  the  real  clause  [  *iio  j 
as  drawn  by  Lord  Tbntbrden  stood  thus,  ''  To  the  intent  that 
such  third  person  might  obtain  money  or  goods  upon  credit," 
which  ifi  highly  probable,  this  conclusion  would  be  strengthened. 
But  I  do  not  rely  on  that  which  is,  after  all,  only  matter  of 
probable  conjecture  from  the  ungrammatical  state  of  the  sentence 
as  it  now  stands. 

I  proceed,  then,  to  apply  the  above  principles  to  the  present 
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Lyde        case.     Here  the  representation  to  the  plaintifiF  is  one  which  it  is 

Babnard.     admitted  relates  solely  to  that  portion  of  Lord  Edward  Thynne's 

property  of  which  the  plaintiff  was  about  to  take  an  absolute 

assignment.     And  I  think  the  question  put  had  reference  only  to 

that  assignment. 

The  plaintiff  did  not,  as  it  appears  to  me,  apply  to  the 
defendant  for  any  assurance  as  to  Lord  Edward  Thynne's  trust- 
worthiness; all  that  he  wished  to  know  was  the  value  of  a 
particular  fund  about  to  be  absolutely  assigned  to  him;  and, 
although  the  personal  responsibility  of  Lord  Edward  Thynne  was 
also  to  be  taken,  and  therefore  a  representation  as  to  the  value 
of  a  portion  of  his  property  might,  if  unexplained,  have  reference 
to  that  also,  yet  I  think  the  peculiar  circumstances  of  this  case, 
so  far  as  it  had  gone  when  the  nonsuit  took  place,  negative  that 
supposition  here ;  and  then,  that  this  representation  (if  made  at 
all  by  the  defendant)  was  one  relating  solely  to  the  value  of  the 
property  to  be  assigned,  and  having  no  reference  at  all  to  the 
trustworthiness  of  Lord  Edward  Thynne,  whose  ability,  according 
to  the  view  I  take  of  this  Act  of  Parliament,  would  in  this  case 
depend  not  on  the  property  assigned,  but  on  the  residue  of  his 
property  alone,  respecting  which  no  inquiry  was  made.  If,  how- 
ever, I  am  wrong  in  this  view  of  the  facts  of  the  case,  still  I 
apprehend  the  nonsuit  was  wrong,  and  that  there  ought  to  be  a 
new  trial,  in  order  that  these  facts  may  be  submitted  to  the  jury. 
For,  if  it  be  doubtful  whether  the  question  was  put  and  the 
[  •111  ]  representation  made  solely  with  reference  to  the  value  of  *the 
property  to  be  assigned,  or  partly  with  reference  to  that  and 
partly  to  the  personal  responsibility  of  Lord  Edward  Thynne, 
still  the  plaintiff  ought  not  to  have  been  nonsuited,  but  that 
doubtful  question  of  fact  should  have  been  left  to  the  jury  with 
proper  directions  from  the  Lord  Chief  Baron. 

The  case  in  principle  falls  within  the  rule  established  in 
actions  for  a  malicious  prosecution,  where,  although  the  question 
of  probable  cause  is  for  the  Judge,  still,  if  the  facts  are  disputed 
on  which  that  question  depends,  the  case  as  to  that  point  must 
go  to  the  jury  with  proper  directions  from  the  Judge.  In  this 
case,  therefore,  if  the  facts  were  doubtful,  it  seems  to  me  that 
the  Lord  Chigf  Baron  should  have  directed  the  jury,  that  if 
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they  thought  this  question  was  put,  and  the  representation  made  i.ydb 
at  all  with  reference  to  the  trustworthiness  of  Lord  Edward  babnard. 
Thynne,  they  ought  at  all  events  to  find  for  the  defendant,  the 
representation  not  being  in  writing ;  but  that,  if  they  thought  it 
had  reference  solely  to  the  value  of  the  property,  then  they 
should  further  consider  whether  it  had  been  made  fraudulently 
by  the  defendant. 

For  these  reasons  I  think  the  nonsuit  wrong. 

Parke,  B.  : 

The  facts  of  this  case  having  been  already  stated,  it  is  useless 
to  repeat  them ;  but,  in  order  to  understand  the  question  to  be 
decided,  it  is  necessary  to  observe,  that,  although  the  plaintiff 
intended  to  pay  his  money  for  the  annuity,  partly  on  the  security 
of  the  transfer  of  Lord  Edward  Thynne's  interest  in  the  fund,  and 
partly  on  his  personal  credit,  the  question  to  the  defendant,  and 
his  representation  in  answer  to  it,  related  to  the  fund  only,  and 
in  no  way  to  the  personal  credit  of  the  proposed  grantor ;  for, 
the  plaintiff's  witness  asked  the  question  with  a  view  that  the 
plaintiff  should  take  a  transfer  of  all  the  interest  of  Lord 
Edward,  and  thus  prevent  it  from  being  any  longer  a  part  of  the 
means  which  constituted  his  personal  *credit;  the  plaintiff,  in  so  [  *n2  ] 
far  as  he  trusted  to  the  personal  credit  of  Lord  Edward,  looking 
to  the  other  means  which  he  might  possess ;  and  as  the  witness 
inquired  as  to  the  state  of  the  fund  only,  and  made  no  reference 
whatever  to  Lord  Edward  Thynne's  general  solvency,  it  must  be 
understood,  prima  facie,  at  least,  that  the  defendant's  representa- 
tion was  meant  by  him  to  relate  to  the  state  of  the  fund  only, 
and  not  to  that  fund  as  an  element  of  his  personal  credit.  If 
any  doubt  could  exist  on  this  question,  it  should  have  been 
submitted  to  the  jury. 

The  case,  then,  I  consider  to  be  precisely  the  same  as  if  Lord 
Edward  Thynne's  personal  credit  was  no  way  in  question,  and 
as  if  the  only  subject  of  inquiry  and  representation  had  been  the 
state  of  the  fund  itself,  or,  which  is  the  same  thing,  of  some 
subject-matter  which  the  inquirer  was  about  to  purchase ;  and 
we  are  to  decide  whether  a  representation  concerning  and 
relating  to  the  qualities  of  a  thing  only,  and  pot  tp  the  personal 
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Lydb        credit  of  a  third  person,  be  within  the  9  Geo.  IV.  c.  14,  s.  6.     I 
B ABOARD.     Gkm  of  opinion,  after  much  consideration,  that  it  is  not.     The 
clause  is  as  follows :  (The  learned  Babon  here  read  the  clause.) 

If  we  construe  the  first  words  of  the  clause  according  to  their 
ordinary  import,  as  we  ought  to  do,  it  appears  to  me  impossible 
to  say,  that  a  representation  or  assurance  only  as  to  the  state  of 
the  property  to  be  transferred  to  the  inquirer  in  any  way  concerns 
or  relates  to  the  *'  character,  credit,  conduct,  ability,  trade,  or 
dealings  "  of  the  person  who  is  to  transfer.  It  does  not  concern 
or  relate  to  his  character,  nor  to  his  credit ;  it  does  not  relate  to 
his  conduct,  trade,  or  dealings ;  for  it  is  wholly  immaterial,  with 
reference  to  the  inquiry  and  the  answer  to  it,  who  had  incum- 
bered the  fund :  the  only  question  in  substance  being,  to  what 
extent  it  was  incumbered.  And  it  does  not  concern  or  relate  to 
his  ability;  for  that  word,  especially  when  we  look  at  those  which 
accompany  it,  means  in  its  ordinary  sense  some  quality  belonging 
[  *113  ]  to  the  third  party,  *and  not  to  the  thing  to  be  transferred.  In 
order  to  bring  the  particular  case  within  the  statute,  this  last 
word  is  relied  upon ;  and  it  is  said  that  the  representation  of  the 
state  of  the  fund  relates  to  the  *^  ability  "  of  the  intended  grantor 
of  the  annuity ;  that  is,  to  his  **  ability  "  to  fulfil  his  contract  to 
charge  the  fund ;  or,  if  no  contract  was  made  at  the  time  of  the 
representation,  (as  there  was  not),  then  the  phrase  must  be 
changed,  and  it  must  be  said  to  relate  to  his  *'  ability  "  to  charge 
the  fund.  But  this  will  hardly  be  sufficient  to  answer  the 
exigency  of  the  case,  for  there  is  really  no  question  as  to  the 
power  of  the  third  person  to  charge  the  fund,  such  as  it  is:  it 
must  therefore  be  said  to  relate  to  his  ''  ability  "  to  give  security 
on  a  fund  of  adequate  value.  In  like  manner,  I  presume,  if  a 
fraudulent  representation  were  made  by  one  person  to  another, 
about  to  purchase  an  estate  from  a  third,  as  to  the  rent  paid  for 
it,  or  its  quality,  as  for  instance,  as  to  the  existence  of  minerals 
under  it,  (which  are  cases,  in  my  view  of  the  subject,  precisely 
analogous  to  this),  such  representation  would  be  said  to  concern 
or  relate  to  the  "ability"  of  the  vendor;  that  is,  to  his  "ability" 
to  convey  an  estate  as  valuable  as  the  purchaser  expected  it  to 
be  when  he  made  his  purchase.  In  my  apprehension  this  is  a 
very  forced  construction  of  this  word ;  and  though  the  word  is 
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intelligible  enough,  ^vhen  read  with  such  contexts,  I  cannot  help        lydb 
thinking  that  anyone  who  found  the  word  '*  ability/'  as  it  stands     babnard. 
in  this  statute,  would  not  a  jn-ion  suppose  that  it  could  be  so 
applied.     I  think,  therefore,  that,  according  to  the  ordinary 
meaning  of  this  word,  this  representation  in  no  way  relates  to 
the  **  ability  "  of  the  intended  grantor  of  the  annuity. 

Bat  I  admit  that  words  may  be  construed  in  a  sense  different 
from  their  ordinary  one,  when  the  context  requires  it,  (which  is 
not  the  case  here),  or  when  the  Act  is  intended  to  remedy  some 
existing  mischief,  and  such  a  construction  is  required  to  render 
the  remedy  effectual.  *For  we  miist  always  construe  an  Act  so  [  *1H  ] 
as  to  suppress  the  mischief  and  advance  the  remedy. 

We  must  therefore  endeavour  to  ascertain  what  the  mischief 
intended  to  be  remedied  was.  The  framer  of  the  Act  has  not 
ambled  us  to  determine  this  by  any  recital  in  the  section  itself ; 
and  we  are  therefore  left  to  infer  it  from  our  knowledge  of  the 
state  of  the  law  at  the  time,  and  of  the  practical  grievances 
generally  complained  of. 

It  was  stated  at  the  Bar,  on  both  sides,  and  my  learned 
brothers  who  have  preceded  me  agree,  that  the  mischief  to  be 
remedied  was  the  evasion  of  the  provision  of  the  Statute  of 
Frauds,  that  no  one  could  be  charged  with  the  debt,  default,  or 
miscarriage  of  another,  unless  there  was  a  note  in  writing  signed 
by  the  party  to  be  charged  therewith;  and  I  concur  in  that 
opinion.  Since  the  case  of  Pasley  v.  Freeman,  it  is  well  known, 
from  some  reported  cases,  and  from  others  which  have  not  found 
their  way  into  the  books,  that  a  practice  had  grown  up  of  fixing  a 
person  with  the  debt  of  another  by  parol  evidence  of  a  repre- 
sentation as  to  the  solvency  or  trustworthiness  of  a  third  person, 
and  proof  that  credit  was  given  on  the  faith  of  that  representa- 
tion. The  practice  did  not  extend  to  all  cases  within  the  Statute 
of  Frauds.  That  statute  applies  to  a  guarantee,  for  good  con- 
sideration, for  a  debt  already  contracted,  as  well  as  where  credit 
was  to  be  given ;  but  the  evil  existed  only  in  those  cases  in  which 
credit  was  subsequently  given,  on  the  faith  of  the  representation 
made.  In  this  respect  the  practice  of  bringing  actions  on  such 
parol  representations  was  an  evasion  of  the  Statute  of  Frauds ; 
and  Lord  T^mtbrden,  (who  framed  the  Act)^  I  think,  meant  to 
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ltde  put  all  cases  on  the  same  footing,  where  oke,  on  the  personal 
Barvard.  credit  of  another,  gave  personal  credit  to  a  third,  and  to  make  it 
necessary  that  there  shoold  be  a  note  in  writing  where  such 
credit  was  given  on  the  faith  of  a  representation,  as  well  as 
where  it  was  given  on  the  faith  of  a  positive  promise.  I  consider, 
[  *115  ]  therefore,  the  mischief  *to  be  this,  and  no  more.  It  may  be 
suggested  that  the  Legislature  might  have  meant  to  put  an  end 
altogether  to  the  liability  of  one  person  by  a  fraudulent  parol 
representation,  whereby  another  received  all  the  benefit  gained 
by  that  representation ;  but  if  such  had  been  the  intention  of 
the  framer  of  the  Act,  I  should  have  supposed  he  would  have  so 
drawn  it  as  to  include  all  cases  of  fraudulent  representation,  to 
the  intent  or  purpose  that  another  might  obtain  credit  thereby, 
whereas  he  has  certainly  limited  the  prohibition  to  representa- 
tions of  character,  credit,  &c.,  which  circumstances  are  those 
that  naturally  bear  on  the  personal  credit  or  trustworthiness  of 
that  third  person,  and  indicate  in  my  mind  that  the  intention 
was  to  apply  the  enactment  only  to  such  cases  wherein  personal 
credit  was  intended  to  be  given  to  another,  and  the  representa- 
tion relates  to  such  personal  credit,  that  is,  to  evasions  of  the 
Statute  of  Frauds. 

The  words  of  the  clause  in  question  are,  it  is  to  be  observed, 
clearly  inaccurate,  probably  from  a  mistake  in  the  transcriber 
into  the  Parliamentary  roll.  We  must  make  an  alteration  in 
order  to  complete  the  sense,  and  must  either  transpose  some 
words,  and  read  the  sentence  as  if  it  were  ''  to  the  intent  or 
purpose  that  some  other  person  may  obtain  money  or  goods 
upon  credit,"  or  interpolate  others,  and  read  it  as  if  it  were  **  to 
the  intent  or  purpose  to  obtain  credit,  money,  or  goods  on  such 
representation."  If  we  assume  Lord  Tbnterdbn's  object  to 
have  been  merely  to  prevent  evasions  of  the  Statute  of  Frauds, 
as  we  think  it  was,  and  use  this  as  a  key  for  the  construction  of 
the  clause,  it  would  induce  one  to  prefer  the  former  alteration, 
by  which  the  clause  is  made  clearly  to  apply  only  to  cases  where 
the  purpose  of  the  representation  is  to  obtain  personal  credit 
for  the  third  person :  but  then,  it  would  not  apply  to  all  cases 
of  such  credit,  for  it  would  include  money  and  goods  only,  not 
work  and  labour  done  for  the  third  person,  or  houses  or  land  let 
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to  him,  on  the  faith  of  such  ^representation ;   which,  however,         Lydb 
are  cases  by  no  means  of  so  frequent  occurrence  as  transactions     barnard. 
in  money  and  goods.    On  the  other  hand,  if  we  make  the  latter       [  *n6  ] 
alteration,  using  the  same  key  to  the  construction  of  the  clause, 
we  mast  reject  the  words  ''  money  or  goods  "  as  surplusage,  as 
they  would  be  included  in  the  general  term  credit.     I  think  it 
highly  probable  that  the  first  correction  would  make  the  clause 
such  as  Lord  Tenterden  originally  wrote  it ;  but  whichever  is 
adopted,  I  am  of  opinion  that  the  statute  applies  only  to  those 
cases  in  which  the  representation  is  made,  relating  to  the  trust- 
worthiness of  a  third  person,  with  the  intent  that  he  may  obtain 
personal  credit  on  the  faith  of  such  representation. 

I  do  not  by  any  means  intend  to  say,  that  a  representation  as 
to  the  condition  or  value  of  a  particular  part  of  a  man's  property, 
may  not  relate  to  or  concern  his  "  character,  credit,  &c.,"  within 
the  meaning  of  these  words  ;  it  would  do  so  where  the  declared 
object  of  the  inquirer  should  be  to  give  credit  to  a  third  person 
upon  his  personal  responsibility,  and  he  is  seeking  information 
as  to  part  of  the  means  which  constitute  its  value ;  but  where 
the  representation  is  made  as  to  the  state  of  part  of  the  property 
of  such  third  person,  not  as  an  element  of  trustworthiness,  bu 
with  a  view  that  the  inquirer  should  obtain  a  right  to  the  thing 
itself,  I  am  of  opinion  that  such  a  representation  in  no  way 
relates  to  or  concerns  the  character,  conduct,  credit,  *'  ability," 
trade,  or  dealings  of  that  third  person,  within  the  meaning  of 
this  Act. 

For  these  reasons,  I  am  of  opinion  that  the  rule  ought  to  be 
made  absolute. 

Lord  Abivobr,  G.  B.  : 

This  was  a  motion  to  set  aside  a  nonsuit  upon  the  statute  of 
9  Geo.  lY.  c.  14,  s.  6.  The  action  was  brought  upon  an  alleged 
false  representation  of  the  defendant  that  the  marriage  settle- 
ment of  Lord  Edward  Thynne  was  only  charged  with  three 
specific  annuities,  ^whereas  it  was  charged  in  addition  with  a  [  *117  ] 
mortgage  for  20,000Z.  to  his  father,  the  Marquis  of  Bath  ;  upon 
which  representation  the  plaintiff  was  induced  to  advance  to  Lord 
Edward  a  sum  of  money  upon  an  annuity  secured  by  a  charge 
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Ltde  upon  the  marriage  settlement.  Upon  the  objection  urged  at  the 
Babnard.  trial,  that  the  representation,  not  being  made  in  writing,  could 
not  by  virtue  of  the  statute  be  the  ground  of  an  action,  the 
plaintiff  was  nonsuited ;  since  which  the  question  has  been  fully 
discussed  upon  a  motion  to  set  the  nonsuit  aside,  and  the  Court 
has  taken  some  time  to  consider  of  the  judgment  which  ought  to 
be  given.  And  I  am  of  opinion  that  the  rule  for  setting  aside  the 
nonsuit  should  be  discharged. 

The  statute  of  9  Greo.  IV.  c.  14,  commonly  called  Lord 
Tenterden's  Act,  was  introduced  to  supply  a  defect  which  had 
been  found  by  experience  to  exist  in  the  29  Gar.  II.  c.  3,  s.  4, 
the  material  part  of  which,  as  it  applies  to  this  case,  is  in  these 
words :  *'  That  no  action  shall  be  brought  whereby  to  charge  the 
defendant  upon  any  special  promise  to  answer  for  the  debt, 
default,  or  miscarriage  of  another  person,  unless  the  agreement 
on  which  such  action  shall  be  brought,  or  some  memorandum  or 
note  thereof,  shall  be  in  writing,  and  signed  by  the  party  to  be 
charged  therewith,  or  some  other  person  thereunto  lawfully 
authorized."  The  obvious  policy  of  this  statute  was  to  prevent 
that  fraud  and  perjury  which  had  been  found  by  experience,  or 
wa9  thought  probable,  to  arise  from  trusting  to  evidence  of  less 
authority  than  that  of  a  written  document  for  fixing  upon  a  defen- 
dant the  responsibility  for  the  debt,  default,  or  miscarriage  for 
which  another  person  was  primarily  liable.  This  statute  clearly 
extends  to  promises  to  answer  for  the  debt,  default,  or  miscarriage 
of  another,  whether  that  debt  is  secured  by  mortgage  or  other 
specific  pledge,  or  the  default  or  miscarriage  arises  from  the 
failure  of  a  specific  security. 
[  *ii8  ]  This  statute  seems  to  have  successfully  accomplished  *its 

object,  till  a  mode  was  discovered  of  evading  it,  by  shaping  the 
demand,  not  upon  a  special  promise,  which  the  statute  supposes, 
but  upon  a  tort  or  wrong  done  to  the  plaintiff,  by  some  false  or 
fraudulent  representation  of  the  defendant,  to  induce  him  to 
contract  with  another  person.  The  first  case  of  this  kind  was 
that  of  Pasley  v.  Freeman  (i).  In  that  case  Mr.  Justice  Grose 
differed  from  the  other  Judges ;  he  treated  it  as  a  case  entirely 
new,  for  which  there  was  no  precedent,  and  as  a  means  of  evading 
(1)  IE,  B,  634  (3T.  E,  3i;. 
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the  Statute  of  Frauds  so  obvious,  that  he  predicted  an  abundant  Ltdb 
succession  of  actions  of  the  same  sort  as  the  result  of  that  babnabd. 
determination.  The  other  Judges,  Lord  Eenyon,  Mr.  Justice 
AsHHUBST  and  Mr.  Justice  Buller,  admitted  that  there  was  no 
precedent  for  such  an  action,  but  thought  there  were  principles  to 
be  found  in  the  law  to  support  it ;  and  Lord  Eenyon  in  particular, 
with  that  high  tone  of  moral  feeling  which  ever  distinguished 
his  judgments,  pronounced  that  the  law  would  have  been  very 
defective  if  it  had  not  given  a  remedy  for  an  injury  resulting  from 
a  gross  breach  of  the  plainest  rules  Of  morality.  Whatever  may 
have  been  the  merit  of  this  decision,  it  is  certain  that  the  pre- 
diction of  Mr.  Justice  Grose  has  been  fully  accomplished.  The 
case  of  Pauley  v.  Freeman  has  been  the  foundation  of  a  numerous 
class  of  cases  of  the  like  kind,  some  few  of  which  only  have  found 
their  way  into  the  printed  reports,  the  great  majority  having 
passed  without  further  notice  after  the  struggle  for  the  verdict 
ceased.  It  was  to  remedy  the  inconvenience  resulting  from  the 
frequency  of  those  actions  that  Lord  Tbnterden  introduced  the 
statute  9  Geo.  IV.  c.  16,  s.  6,  which  is  in  these  words :  ''  And  be 
it  farther  enacted,  that  no  action  shall  be  brought  whereby  to 
charge  any  person  by  reason  of  any  representation  or  assurance 
made  or  given  concerning  or  relating  to  the  ^character,  conduct,  [  *n9  ] 
credit,  ability,  trade,  or  dealings  of  any  other  person,  to  the 
intent  or  purpose  that  such  other  person  may  obtain  money, 
credit,  or  goods  upon,  unless  such  representation  or  assurance  be 
made  in  writing,  signed  by  the  party  to  be  charged  therewith." 

It  has  been  contended,  thaj;  the  case  now  before  us  does  not 
fall  within  the  proper  construction  of  this  statute,  because  it  is 
the  case  of  a  false  representation  of  a  particular  fact ;  that  it  was 
not  a  representation  concerning  the  general  ability  of  Lord 
Edward  Thynne,  or  made  with  an  intention  that  credit,  or 
money,  or  goods  should  be  obtained,  upon  the  belief  of  his 
general  ability ;  and  that  the  statute  ought,  by  construction,  to 
be  confined  to  cases  where  the  representation  concerns  the 
general  ability,  or  where  the  party  to  whom  it  is  made  proposes 
only  to  rely  on  the  general  ability,  or  personal  security  or 
romise,  of  the  person  to  be  trusted. 
It  is  true  that  the  question  raised  turns  upon  the  meaning  of 
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Ltde  the  word  '*  ability  "  in  the  Act.  The  first  objection  pre-supposes 
Babnard.  that  the  word  ''  general  *'  ought  to  be  implied  before  the  word 
**  ability,"  in  order  to  give  to  the  whole  clause  the  sense  con- 
tended for.  Now,  it  seems  to  me  to  be  contrary  to  the  first 
principles  which  ought  to  govern  the  construction  of  a  remedial 
statute,  to  introduce  words  by  implication  for  the  purpose  of 
narrowing  tha  remedy,  and  thereby  excluding  a  particular  class 
of  cases  that  are  obviously  within  the  mischief.  For  if  this  con- 
struction should  prevail,  the  mischief  apprehended  by  Mr.  Justice 
Grose,  and  verified  by  experience,  will  be  met  by  a  very  inade- 
quate remedy,  as  it  will  be  found  very  easy  to  make  such  actions 
turn  upon  representations  and  assurances,  that  are  collateral  to 
the  general  ability  of  a  third  person.  Such,  for  instance,  as  the 
representation  of  the  value  of  a  particular  estate,  either  in  land 
or  goods ;  of  the  power  to  charge  it ;  of  the  soundness  of  the 
title;  of  the  expectations  of  the  party,  or  his  right  or  well- 
[  *120  ]  grounded  hope  of  *a  legacy,  succession,  inheritance,  or  office. 
The  inquiry  of  the  party  seeking  information  will  be  ingeniously 
directed  to  some  specific  object  or  circumstance  from  which  the 
ability  of  the  party  to  perform  the  engagement  upon  which  he  is 
trusted  with  money  may  be  inferred,  and  thus  a  plentiful  crop  of 
actions  will  be  left  behind,  whereby,  upon  verbal  representations 
alone,  a  defendant  may  be  charged  with  the  debt,  default,  or  mis- 
carriage of  another.  As  in  the  present  case,  it  is  plain  that  the 
defendant  is  sought  to  be  charged  for  the  debt,  default,  and 
miscarriage  of  Lord  Edward  Thynne,  in  the  non-payment  of 
the  annuity  which  he  contracted  to  pay.  And  I  cannot  very 
well  see  the  policy  of  requiring  a  written  representation  of  the 
general  ability  of  Lord  Edward  Thynne  to  pay  an  annuity  by 
means  of  his  general  pecuniary  resources,  and  at  the  same  time 
of  excluding  the  necessity  of  a  written  representation  of  his 
ability  to  pay  it  out  of  or  by  means  of  a  particular  unfettered 
fund.  The  one  and  the  other  are  equally  susceptible  of  mis- 
apprehension, of  uncertainty,  of  distortion,  of  misconstruction, 
or  of  being  invented  by  fraud  and  supported  by  perjury. 

But  after  all,  what  does  the  general  ability  or  substance  of  a 
man  consist  in,  but  in  one  or  more  particular  sources  from  whence 
it  is  derived?     He  may  have  a  landed  estate  unfettered  by 


Vol.  xLVi.:        1836.    EX.     1  MEE.  &  W.  120—121  287  I 


mortgage  or  other  incumbrance,  or  a  sum  of  money  in  the  funds,  or        L^  de 


V. 


a  large  capital  embarked  in  a  successful  trade,  or  a  large  balance  Barnard. 
in  his  banker's  hands.  Upon  all  or  any  one  of  these  his  general 
ability  may  depend.  Can  it  be  said,  that  a  representation  of  any 
one  of  these  sources  of  ability  has  no  relation  to  his  general 
ability  ?  Suppose  that  in  the  case  now  before  us,  the  inquiry 
had  been  in  the  strictest  sense  concerning  the  general  ability  of 
Lord  Edward  Thynne,  and  the  answer  had  been  in  these  words : 
''  I  know  nothing  of  his  circumstances,  but  that  he  is  entitled  by 
his  marriage  settlement  to  the  dividends  for  his  life  of  a  sum  of 
forty-three  *thousand  pounds,  which  are  invested  in  the  funds,  [  "lii  ] 
and  that  at  least  one-half  of  these  dividends  are  unfettered  by 
any  charge  upon  them."  Gould  this  answer  be  said  to  have  no 
relation  to  the  question  ?  Would  it  not  be  in  efifect  an  answer 
from  which  the  party  inquiring  might  imply  the  general  ability 
of  Lord  Edward  Thynne  to  a  certain  extent  ?  Would  it  not  be  a 
resource  entitling  him  to  credit,  that  he  should  have  the  ability 
to  charge  this  fund  for  his  life,  to  the  amount  of  half  the  divi- 
dends ?  Can  it  be  denied  that  it  forms  a  part  of  a  man's  general 
ability  that  he  is  able,  by  specific  means,  to  give  sufficient  security 
to  pay  the  money  he  borrows,  or  to  comply  with  any  other 
pecuniary  engagements  into  which  he  enters  ?  The  objection  is 
more  specious  in  the  second  form,  namely,  that  in  this  case  the 
plaiatiff  never  meant  to  rely  on  the  ability  of  Lord  Edward,  or 
upon  his  character,  conduct,  credit,  trade,  or  dealings,  but  upon 
a  specific  security,  respecting  which  alone  his  inquiries  were 
directed,  and  that  the  statement  does  not  extend  to  a  false  repre- 
sentation of  the  value  of  any  specific  property.  This  objection, 
however,  appears  to  me  to  be  founded  on  a  fallacy.  Li  fact,  the 
plaintiff  meant  to  rely  on  the  ability  of  Lord  Edward  Thynne  to 
give  him  an  efficient  security  to  repay  him,  by  way  of  a  life 
annuity,  the  money  he  advanced.  It  was  to  ascertain  this 
ability  that  he  made  the  inquiry,  and  it  was  upon  the  alleged 
faith  he  put  in  the  answer  that  he  advanced  the  money.  That 
answer  was,  in  the  very  words  of  the  statute,  a  representation 
relating  to  the  ability  of  Lord  Edward  Thynne,  made  to  the 
intent  that  he  might  obtain  money  from  the  plaintiff.  Can  it 
make  any  difference,  in  reason  or  policy,  or  the  mischief  to  be 
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Lydb  remedied,  that  the  party  lending  the  money  or  furnishing  the 
Barnard,  goods  intends  to  take  a  specific  security  ?  Is  the  ability  to  give 
an  efficient  security  the  less  a  part  of  the  ability  of  the  party, 
because  the  person  inquiring  means  to  take  such  security? 
Can  the  intention  of  the  inquirer  alter  the  relation  of  the  answer 
[•122]  to  the  ability  of  *the  party?  According  to  this  objection,  an 
inquiry  whether  a  party  wishing  to  borrow  money  has  an  estate 
in  land  of  5,000/.  a-year,  or  100,0001.  free  of  all  incumbrances, 
or  a  large  investment  in  goods  addressed  to  foreign  markets, 
upon  which  he  may  assign  the  bill  of  lading,  would  not  be  an 
inquiry  respecting  his  ability,  if  the  object  of  the  inquirer  were 
to  obtain  a  specific  security  for  money  lent ;  but  if  the  object 
were  to  lend  money  on  his  personal  credit  only,  then  the  inquiry 
would  relate  to  his  ability,  and,  consequently,  the  answer  to  such 
an  inquiry  would  or  would  not  concern  or  relate  to  the  ability  of 
the  party  wanting  the  money,  according  to  the  intention  of  the 
party  making  the  inquiry.  The  statement  of  such  a  conclusion 
as  the  necessary  consequence  of  the  argument,  is  in  effect  a  suffi- 
cient refutation  of  it.  The  statute  says  nothing  of  the  object 
of  the  party  making  the  inquiry,  nor  indeed  of  the  inquiry  itself. 
It  speaks  only  of  a  representation  or  assurance  concerning  or 
relating  to  the  ability  of  any  other  person,  to  the  intent  or  pur- 
pose that  such  other  person  should  obtain  money,  goods,  or 
credit.  And  it  seems  to  me,  that  there  is  no  necessity  which 
compels  us,  nor  advantage  to  be  gained  that  should  induce  us, 
to  mix  up  with  these  plain  words,  or  to  qualify  them  by,  any 
reference  to  the  object  of  the  party  to  whom  the  representation 
is  made,  of  taking  security  upon  any  specific  fund  for  the  money 
or  goods  obtained  from  him.  The  author  of  this  statute  appears 
to  have  had  the  Statute  of  Frauds  before  him.  Some  of  his 
words  are  adopted  from  that  statute,  and  where  he  has  repu- 
diated the  words  before  him  and  adopted  others,  he  seems  to 
have  done  so  with  a  view  not  to  narrow,  but  to  extend  his  remedy 
to  all  possible  cases  in  which  litigation,  fraud,  or  perjury,  might 
be  prevented,  by  requiring  a  written  document  to  attest  a  repre- 
sentation or  assurance  concerning  or  relating  to  the  conduct, 
character,  credit,  or  ability  of  another,  by  means  of  which  repre- 
sentation and  assurance  the  party  making  it  intended  that  other 
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pereon  to  obtain  *money,  goods,  or  credit.  Now,  it  is  plain  that  Ltdb 
the  remedy  proposed  by  the  Statute  of  Frauds  extended  to  a  babnard. 
promise  to  pay  any  debt,  or  answer  for  any  default  of  another,  [  *123  ] 
whether  that  debt  was  secured  by  mortgage  or  not,  or  whether 
specific  security  was  taken  or  not  against  that  default ;  whereas, 
by  the  construction  now  contended  for,  though  a  promise  to  pay 
a  debt  of  another,  secured  by  mortgage,  is  within  the  Statute  of 
Frauds,  yet  a  false  representation  of  the  value  of  the  property 
is  not  within  Lord  Tenterden's  Act;  nor  can  any  represen- 
tation of  the  value  of  specific  property  be  determined  to  be 
within  the  Act,  till  the  party  to  whom  it  is  made  shall  have 
finally  concluded,  whether  he  will  take  a  specific  security  or  rely 
on  the  personal  credit  of  the  party  who  is  represented  to  be  able 
to  give  that  security.  It  seems  to  me,  therefore,  that  the  true 
construction  of  the  statute  is,  that  the  representation  or  assurance 
should  concern  or  relate  to  the  ability  of  the  other  person, 
effectually  to  perform  and  satisfy  the  engagement  of  a  pecuniary 
nature,  into  which  he  has  proposed  to  enter,  and  upon  the  faith 
of  which  he  is  to  obtain  money,  credit,  or  goods.  And  as  the 
representation  in  this  case  was  clearly  one  of  that  nature,  I  think 
it  was  within  both  the  words  and  spirit  of  the  statute. 

With  regard  to  the  remarks  which  have  been  made  upon  the 
introduction  into  the  statute  of  the  word  '*  upon,"  without  any 
grammatical  relation  to  the  other  words  of  the  sentence,  1  must 
observe,  that  I  am  decidedly  of  opinion  that  this  word  must 
be  rejected  as  nonsensical,  and  that  we  cannot  admit  a  con- 
jectural transposition  of  it  in  order  to  interpret  the  statute. 
Neither  do  I  think  that  either  of  the  conjectures  offered  gives 
the  most  probable  account  for  the  introduction  of  the  word. 
The  manuscript  of  this  clause  most  probably  contained  the  word 
"  thereupon ;  "  on  revising  it,  the  author  considered  that  the 
word  was  superfluous  to  express  his  meaning,  and  that  it  might 
possibly,  if  it  had  any  effect,  rather  narrow  the  construction. 
He  has  ^therefore  meant  to  strike  it  out,  but  has  not  carried  his  [  *124  ] 
erasure  with  sufficient  force  through  the  latter  part  of  the  word. 
The  word  ''  upon  "  has,  therefore,  found  its  way  into  the  print, 
and  has  escaped  notice  afterwards  when  the  Bill  was  in  com- 
mittee.   The  printers  of  Bills  for  the  two  Houses  seldom  commit 
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Ltdb        an  error  on  the  side  of  omission.     Every  thing  which  is  not 

Babnasd.     beyond  doubt  erased  in  MS.  is  sore  to  be  served  up  in  print, 

and,  if  it  should  afterwards  escape  detection  in  committee, 

finds  its  way  upon  the  rolls  of  Parliament,  and  into  the  Statute 

Book. 

Lord  Abinobb,  0.  B.,  then  said  : 

The  Court  being  equally  divided  in  opinion,  the  effect  would 

be  that  the  rule  would  be  discharged;  but  the  question  being 

one  of  much  importance,  the  Court  are  disposed  to  allow  the 

defendant  to  have  a  new  trial  on  payment  of  costs,  in  order  that 

he  may  have  an  opportunity  of  raising  the  question  on  the 

record,  for  the  opinion  of  a  court  of  error. 

Rule  accordingly. 


^^  LANG  V.  SPICER. 

Bteh.  of       (1  Meeaon  &  Welsby,  129—136 ;  S.  0.  Tyr.  &  Gr.  358 ;  5  L.  J.  (N.  S.) M.  C.  60.) 
Pleoi. 

r  229  1  By  the  4  &  5  Will.  IV.  c.  76,  b.  57,  the  putative  father  of  a  bajstard 

child  bom  before  the  passing  of  the  Act,  whose  mother  is  married  to 
another  person,  is  no  longer  liable  on  an  order  of  justices  for  the 
maintenance  of  such  child;  at  least  while  the  husband  is  of  ability 
to  maintain  it. 

Semble,  the  4  &  5  Will.  IV.  c.  76,  s.  57,  operated  as  a  repeal  of  the 
18  Eliz.  c.  3,  s.  2,  and  49  Qeo.  m.  c.  68. 

Trespass  for  assault  and  false  imprisonment.  Plea,  Not 
guilty.  By  consent  of  the  parties,  the  following  case  was, 
under  the  order  of  Gubnby,  B.,  stated  for  the  opinion  of 
this  Court. 

The  plaintiff  is,  and  at  the  time  of  the  alleged  assault  and 
imprisonment  was,  living  in  the  parish  of  Portsea,  within  the 
borough  of  Portsmouth,  in  the  county  of  Southampton.  The 
defendant  is,  and  was  at  that  time,  one  of  his  Majesty's  justices 
of  the  peace  in  and  for  the  said  borough.  On  the  7th  day  of 
August,  1882,  Edward  Garter  and  William  Cooper,  Esquires, 
two  of  his  Majesty^s  justices  of  the  peace  in  and  for  the  borough 
of  Portsmouth,  made  an  order  of  filiation  against  the  plaintiff 
concerning  a  male  bastard  child,  then  lately  born  in  the  parish 
aforesaid  of  the  body  of  one  Mary  Ann  Ghalton,  single  woman, 
whereby  the  said  last-mentioned  justices  did  adjudge  the  said 
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plaintiff  to  be  the  repated   father  of  the  said  bastard  child ;        Lano 

and  thereupon  they  did  order,  as  well  for  the  better  relief  of  the       spiobb. 

said  parish  of  Portsea,  as  for  the  sustentation  and  relief  of  the 

said  bastard  child,  that  the  said  plaintiff  should  pay  or  cause  to 

be  paid  to  the  churchwardens  and  overseers  of  the  poor  of  the 

said  parish  of  Portsea  for  the  time  being,  or  to  some  or  one  of 

them,  the  sum  of  2«.  weekly  and  every  week  from  the  then 

present  time,  for  and  towards  the  keeping,  sustentation,  and 

maintenance  of  the  said  bastard  child,  for  and  during  so  long 

time  as  the  bastard  child  should  be  chargeable  to  the  said  parish 

of  Portsea.    And  they  did  ^further  order,  that  the  said  Mary       [  •iso  ] 

Ann  Chalton  should  also  pay  or  cause  to  be  paid  to  the  said 

churchwardens  and  overseers  of  the  poor  of  the  said  parish 

of  Portsea  for  the  time  being,  or  to  some  or  one  of  them, 

the  sum  of  6d.  weekly  and  every  week,  so  long  as  the  said 

bastard  child  should  be  chargeable  to  the  said  parish  of  Portsea, 

in  case  she  should  not  nurse  and  take  care  of  the  said  child 

herself. 

On  the  10th  day  of  November,  1884,  Mary  Ann  Chalton  was 
lawfully  married  to  one  Joseph  Toe,  who  is  still  living.  The 
said  child  was,  at  the  date  of  the  warrant  hereinafter  mentioned, 
about  the  age  of  three  years,  and  has  been  living  with  its  mother 
and  the  said  Joseph  Toe  since  the  said  marriage. 

In  obedience  to  the  said  order,  the  plaintiff  paid  weekly 
and  every  week,  the  said  sum  of  2$.  so  ordered  to  be  paid  by 
him  as  aforesaid,  until  the  1st  day  of  March,  1835,  when  he 
refused  and  ceased  to  make  any  further  payment  in  obedience 
thereto. 

The  said  child  was  chargeable  to  the  said  parish  up  to  the 
time  of  the  said  marriage,  and  after  the  said  marriage  still 
continued  so  chargeable  up  to  the  date  of  the  warrant  herein- 
after mentioned,  and  was  supported  by  the  officers  of  the  parish 
from  the  payments  so  made  by  the  said  plaintiff  as  long  as 
they  were  so  ma()e  as  aforesaid ;  and  after  the  said  plaintiff 
discontinued  the  said  payments,  the  said  child  was  supported  by 
the  said  officers  from  the  stock  and  at  the  expense  of  the  said 
parish.  The  means  of  livelihood  of  the  said  husband  and  Mary 
Ann  were  at  that  time  168,  a-week,  which  he  received  as  wages 

19—2 
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Lako        for  labour,  his  family  then  being  himself,  his  said  wife  Mary 

Spiceb.      Ann,  and  one  child,  aged  two  years. 

Some  weeks  after  the  said  plaintiff  had  discontinued  his 
payments,  the  said  parish  officers  informed  the  said  defendant, 
so  being  such  justice,  of  the  above  circumstances,  whereupon 
the  defendant  issued  his  summons  to  the  plaintiff  to  appear 

[  *131  ]  before  him  and  answer.  The  said  ^plaintiff  appeared  thereupon, 
and  showed  cause  before  the  said  defendant  why  he  should  not 
make  any  further  payments,  and  refused  to  make  any  further 
payments  in  obedience  to  the  said  order.  The  defendant  considered 
the  cause  so  shown  to  be  insufficient,  and  thereupon  convicted 
the  plaintiff ;  and  by  warrant,  dated  the  drd  day  of  September, 
1835,  committed  him  to  prison,  in  which  he  remained  a  short 
time,  when  he  paid  what  was  required,  and  was  discharged. 

The  action  is  brought  in  respect  of  that  imprisonment.  No 
question  is  raised  regarding  the  said  order,  or  any  of  the 
proceedings  before  the  said  justices,  in  point  of  form,  nor 
regarding  the  sufficiency  of  the  plaintiff's  notice  to  the  defendant 
of  this  action.  All  were  duly  made  according  to  the  several 
statutes  in  such  case  respectively  provided. 
The  question  for  the  opinion  of  the  Goubt  is — 
Whether,  under  the  above-mentioned  circumstances,  the 
liability  of  the  plaintiff  to  make  any  further  payments  in 
obedience  to  the  said  order,  after  the  said  marriage,  was 
suspended  or  removed  by  the  statute  of  the  4th  ancL  5th 
Will.  IV.  c.  76,  and  particularly  by  the  57th  section  of  that 
statute.  If  the  Court  shall  be  of  opinion  that  his  liability 
was  not  suspended  nor  removed,  then  the  plaintiff  agrees  that  a 
judgment  shall  and  may  be  entered  against  him  of  noUe  prosequi 
immediately  after  the  decision  of  this  case,  or  otherwise,  as  the 
Goubt  may  think  fit.  But  if  the  Goubt  shall  be  of  a  contrary 
opinion,  then  the  defendant  agrees  that  judgment  shall  be  entered 
against  him  by  confession,  of  lOL  damages,  immediately  after  the 
decision  of  this  case,  or  otherwise,  as  the  Goubt  may  think  fit. 

Thesiger^  for  the  plaintiff : 

The  plaintiff's  liability  was  put  an  end  to  by,  or  at  least 
suspended  during,  the  marriage,  by  the  operation  of  the  above 
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clause.     It  may  be  said  that  it  applies  only  where  the  ille-        lako 
gitimate  child  was  not  actually  chargeable  at  the  time  of  the       spigbb. 
marriage.     But  *that  construction  will  not  carry  into  effect  the       [  •132  ] 
intention  of  the  Legislature,  which  was  to  prevent  the  husbands 
of  women  in  such  circumstances  from  obtaining  the  benefit 
of  that  dowry  of  illegitimate  children,  which  was  so  pernicious 
both  to  the  morality  and  the  industry  of  the  poor.     Where  the 
words  of  a  statute  are  clear  and  unambiguous,  the  best  course 
is  to  adopt  them   according   to    their   natural   and   ordinary 
meaning.     Even  where  the  decision  on  the  words  of  an  Act 
of  Parliament  was  calculated  to  defeat  its  apparent  object,  the 
CouBT  has  held  it  better  to  abide  by  such  consequence,  than 
to  put  upon  it  a  construction  not  warranted  by  its  words,  in 
order  to  give  effect  to  its  supposed  intention  :  Rex  v.  Barham  (i). 

Dampier,  contra  : 

This  order  remained  in  force,  notwithstanding  the  marriage 
of  the  mother.  It  is  made  under  the  statute  18  Eliz.  c.  2,  s.  2, 
as  amended  by  the  49  Geo.  III.  c.  68.  The  4  &  5  Will.  lY. 
e.  76,  8.  57,  is  affirmative  only,  and  not  negative,  in  its  terms. 
The  question  then  is,  whether  it  shall  operate  to  destroy  the 
positive  enactments  of  former  statutes.  The  child  is  to  be 
deemed  a  part  of  the  husband's  fam^y  only  '*  for  the  purposes 
of  the  Act ;  "  not  generally,  or  to  all  intents  and  purposes. 
Again,  it  appears  from  s.  70,  which  avoids  securities  given  for 
the  indemnity  of  parishes  as  to  bastard  children,  that  the  Act 
meant  to  preserve  in  force  all  such  as  had  passed  into  absolute 
securities  before  the  passing  of  the  Act,  inasmuch  as  it  is  made 
to  apply  only  to  securities  given  in  respect  to  children  likely 
to  be  born  bastards,  and  whereof  any  woman  shall  be  pregnant 
at  the  time  of  the  passing  of  the  Act.  No  doubt  the  husband  is 
liable  to  the  parish  for  relief  given  to  the  child ;  that  is  to  say, 
he  is  liable,  having  this  fund  provided  for  him  by  means  of  the 
putative  father.  Both  may  be  chargeable,  and  both  primarily 
liable  to  the  summary  jurisdiction  of  the  justices  :  *in  the  same  [  *133  ] 
manner  as  two  funds  may  co-exist  for  the  repair  of  a  highway, 
the  primary  liability  of  the  inhabitants  of  the  district,  and  the 

(1)  8  B.  &  C.  104. 
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Lano  tolls  in  the  hands  of  trastees,  to  which  the  parish  has  a  right 
Spigeb.  to  resort :  Rex  v.  Netherthong  (l),  Rex  v.  Inhabitants  of  Oxford- 
shire  (2).  Both  parties  commit  an  offence  if  they  do  not  provide 
the  necessary  funds.  The  words  of  the  statute  will  not  be 
violated,  but  maintained,  by  holding  them  applicable  in  their 
strict  terms  only  to  children  thereafter  born,  or  at  all  events 
to  cases  in  which  there  was  not  before  any  complete  security. 
If  this  be  not  so,  the  justices  in  Sessions  will  have  no  power, 
under  s.  72,  to  make  orders  upon  the  putative  father  after  the 
marriage  of  the  mother. 

Thesiger,  in  reply : 

Where  a  later  statute  has  affirmative  words  inconsistent  with 
those  of  a  former  Act,  the  former  Act  must  be  held  to  be 
repealed.  Such  is  the  case  here.  It  is  said  there  are  two 
funds  for  the  relief  of  the  child  :  but  the  statute  says  no  such 
thing.  The  putative  father  is  not  to  supply  a  fund  to  the 
husband :  so  long  as  the  child  continues  chargeable,  and  the 
charge  is  to  be  provided  for  under  the  order,  the  putative  father 
is  liable  to  pay  to  the  parish  ;  it  is  a  question  altogether  between 
him  and  the  parish  ;  the  husband  has  nothing  to  do  with  that 
fund,  nor  with  the  claim  of  the  parish  on  the  putative  father. 
If  he  has,  how  is  he  to  reach  the  fund  ?  The  defendant  must 
say,  that  payment  by  the  father  to  the  parish  discharges  the 
husband  from  the  obligation  of  maintenance ;  whereas  the  Act 
says  positively  that  the  husband  shall  maintain  the  child. 

(Lord  Abinoer,  G.  B.  :  Suppose  the  husband  incapable  from 
poverty  of  providing  for  the  child,  what  would  you  say  to 
that  case  ?) 

Perhaps  the  liability  might  then  attach  again  on  the  putative 
father;  possibly  the  order  is  only  suspended  while  the  child 
[  *134  ]  continues  to  be  maintainable  as  a  part  of  the  husband's  ^family. 
This,  however,  would  not  prevent  the  general  principle  from 
having  effect,  although  in  the  particular  case  it  might  not 
be  capable  of  application.     But  in  such  case,  the  husband  would 

(1)  2  B.  &  Aid.  179.  (2)  4  B.  &  C.  194 ;  6  Dowl.  &  By.  231. 


▼OL.  XLvi.]       1886.    EX.     1  MEE.  &  W.  134—185.  295 


himself  become  chargeable  by  reason  of  that  inability,  because        Lako 
he  is  chargeable  for  relief  given  to  any  part  of  his  family.  Spiobb. 

Lord  Abinoeb,  G.  B.  : 

I  do  not  know  whether  the  object  of  the  Legislature  will 
be  attained  by  the  decision  to  which  we  think  ourselves  bound 
to  oome :  but  I  think  we  are  bound  to  interpret  the  positive 
provisions  of  this  Act  as  we  find  them,  and  that  there  is  no 
reason  why  we  should  speculate  on  what  would  be  the  situation 
or  claims  of  the  parties,  if  the  husband  were  incompetent  to 
maintain  the  child:  the  effect  of  that  would  undoubtedly  be, 
under  this  Act,  to  bring  the  burden  of  himself  and  all  his 
family  upon  the  parish.  But  under  the  circumstances  stated 
in  this  case,  and  assuming  the  husband  to  be  competent  to 
maintain  the  child  (i),  we  have  here  a  distinct  Parliamentary 
provision  imposing  the  charge  upon  the  husband.  A  fund  is 
therefore  provided  for  the  maintenance  of  the  child,  and  it  is 
no  longer  chargeable  upon  the  parish  during  the  continuance 
of  that  fund.  The  orders  of  filiation  under  the  former  Acts 
were  to  be  made  in  ease  of  the  parish,  and  the  parish  had 
no  right  to  insist  on  them  unless  the  child  were  chargeable. 
Then,  by  the  provisions  of  this  Act,  the  child  having  ceased 
to  be  chargeable,  the  parish  has  no  longer  any  power  to  claim 
the  enforcement  of  the  order. 

PiotKB,  B. : 

I  am  of  the  same  opinion.    No  question  is  raised  as  to  the 

liability  of  the  magistrate  in  the  action  of  trespass  ;  the  question 

which,  by  agreement  of  the  parties,  is  submitted  for  our  decision, 

is,  whether  the  putative  ^father  is  still  liable  for  the  maintenance       [  •iss  ] 

of  this  child ;  and  it  seems  to  me  that  he  is  not.     It  is  admitted 

that  the  husband  had  sufficient  funds  for  its  maintenance ; 

while  they  remain  sufficient,  the  child  cannot  be  said  to  be 

chargeable;  but  the  putative  father  is  liable  only  so  long  as 

the  child  continues  chargeable.     It  is  not  necessary  to  say  what 

would  be  the  consequence  in  case  of  the  husband's  incompetency ; 

bot  although  it  is  true  as  a  general  proposition,  that  affirmative 

(1)  This  was  admitted  between  the  parties,  although  it  was  not  expressly 
stated  in  the  case. 
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Lano  words  in  a  statute  do  not  operate  as  a  repeal  of  a  previous 
Spiobb.  affirmative  enactment  (i),  unless  where  they  are  clearly  incon- 
sistent, yet,  looking  at  the  general  policy  of  this  Act  of 
Parliament,  and  seeing  no  provision  for  the  joint  liability  of 
the  husband  and  the  putative  father,  I  should  say  the  effect 
of  the  affirmative  words  in  this  clause  is  to  repeal  the  provisions 
of  the  former  Acts  which  have  been  referred  to,  as  inconsistent, 
and  to  destroy  altogether  the  effect  of  the  order  during  the 
marriage  of  the  mother.  And  it  may  be  observed,  that  this 
construction  makes  the  whole  system  uniform :  the  putative 
father  can  never  be  called  upon  after  the  marriage;  and  it 
is  clear  from  s.  72,  that  it  is  only  in  case  of  the  inability 
of  the  mother  that  an  order  of  bastardy  can  be  made,  in  respect 
of  after-born  children,  by  the  justices  at  Sessions. 

BOLLAND,  B. : 

I  am  of  the  same  opinion.  The  words  of  the  statute  are 
clearly  intended  to  impose  upon  the  husband  the  liability  of 
maintaining  the  illegitimate  children  of  his  wife.  The  liability 
to  the  parish  can,  at  all  events,  only  arise  out  of  the  inability 
of  the  husband ;  but  it  is  admitted  that  he  had  in  this  case 
sufficient  ability  to  maintain  the  child.  And  it  is  difficult  to 
see  how  the  putative  father  can  continue  liable  at  all.  This 
test  may  be  applied:  suppose,  the  child  being  chargeable,  the 
mother  marries ;  if  the  liability  is  still  upon  the  putative 
father,  this  provision  of  the  Act  is  inoperative  altogether.  If 
[  *^96  ]  the  *time  arrives  when  the  child  attains  the  age  of  sixteen, 
or  if  the  mother  dies,  the  parish  may  be  called  upon  to  bear 
the  charge,  but  not  till  then.  I  think  the  parish  is,  in  this 
case,  asking  the  Court  to  compel  the  putative  father  to  do  that 
which  he  is  no  longer  bound  to  do  by  law. 

GUBNET,  B. : 

The  statute  certainly  transferred  the  liability  altogether  from  the 

putative  father  to  the  husband. 

Jtidgvientfor  the  defendant. 

(1)  Eef erred  to  as  an  authority  for      Mhiing   Co.  (1862)  2  J.  &  H.  376, 
the  general  proposition,  by  Wood,      32  L.  J.  Ch.  92,  94. — B.  C. 
V  -C.  in  i?c  South  Lady  Bertha  Copper 
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BTJRLEY  V.  STEPHENS  and  Wife.  ij3«. 

(1  Meeson  &  Welaby,  156—159 ;  S.  C.  Tyr.  &  Gr.  413 ;  1  Gale,  374  ;  5  L.  J.        Hxch,  of 
(N.  8.)  Ex.  92 ;  4  Dowl.  P.  0.  255,  770.)  -«w. 

A  cause  was  referred  by  order  of  Nisi  Prius  to  the  deoision  of  an  '-  -' 
arbitrator,  so  as  be  made  his  award  before  the  fourth  day  of  Easter 
Term,  with  power  to  enlarge  the  time,  but  the  order  did  not  direct  in 
what  mode  the  time  was  to  be  enlarged.  Two  days  before  the  time  had 
expired,  the  arbitrator,  in  the  presence  of  both  parties,  appointed  another 
meeting  on  the  29th  of  June,  on  which  day  one  of  the  parties  not  having 
attended,  the  arbitrator  made  his  award :  Held,  that  the  appointment  of 
a  further  day  for  the  reference,  neither  party  making  any  objection  to  it, 
amounted  to  a  due  enlargement  of  the  time. 

The  power  given  to  the  Court  or  a  Judge  by  3  &  4  Will.  IV.  c.  42, 
8.  39  (1),  to  enlarge  the  time  for  an  arbitrator  to  make  his  award,  is 
general,  and  is  not  confined  to  cases  where  there  has  been  a  revocation 
of  the  submission. 

Thb  above  cause,  and  another  between  the  same  parties, 
had  been  referred  to  arbitration  by  order  of  Nisi  Prias,  at  the 
last  Spring  Assizes  for  the  county  of  Gloucester,  the  arbitrator 
to  make  his  award  on  or  before  the  fourth  day  of  Easter 
Term,  but  with  power  to  him  to  enlarge  the  time  for  making 
his  award. 

Martin^  in  Michaelmas  Term  last,  obtained  a  rule  to  show 
cause  why  the  award  should  not  be  set  aside,  on  the  ground 
that  there  had  been  no  due  enlargement  of  the  time ;  the 
affidavits  on  which  he  moved  stated,  that  by  the  terms  of  the 
order  the  enlargement  was  to  be  by  indorsement  thereon,  and 
that  no  such  indorsement  had  been  made. 

W.  J.  4l^xander  in  this  Term  showed  cause,  and  produced 
the  order,  by  which  it  appeared  that  there  was  no  such  provi- 
sion as  to  the  mode  of  enlarging  the  time.  The  affidavits  on 
which  he  showed  cause,  stated  the  following  facts :  On  the  16th 
of  April,  two  days  before  the  time  expired,  the  arbitrator,  in 
the  presence  of  both  parties,  appointed  another  meeting  for 
the  29th  of  June,  when  the  defendant  was  to  have  produced 
further  evidence.  No  objection  was  made  to  this  appointment 
by  ^either  party  ;  but  the  defendants  did  not  attend  on  the  day       [  *167  ] 

(1)  See  now  the  Arbitration  Act,      submissions  made  out  of  Court  imder 
1889  (52  &  53  Vict  c.  49),  s.  9.   Ck)m-      s.  2  and  Ist  Schedule,  c— B.  C. 
pare  the  provisions  to  be  implied  in 
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BT7BLET      named,  and  the  arbitrator  made  his  award  on  that  day.    An 

Stkpbbkb.    application  was  made  to  Parkb,  B.,  and  afterwards  to  this  Coart 

in  Trinity  Term,  to  enlarge  the  time  for  making  the  award, 

mider  the  S  &4  Will.  lY.  c.  42,  s.  89,  bat  his  Lordship  and  the 

Court  refused  to  interfere. 

(Parks,  B.  :  With  regard  to  the  power  which  the  Courts  or 
a  Judge  have  under  that  statute,  it  was  my  impression  that 
it  only  existed  in  cases  where  there  has  been  an  attempt  to 
revoke  the  submission.  I  have  now  satisfied  my  mind  that 
that  is  erroneous,  and  I  expressed  an  opinion  to  that  effect 
in  a  late  case  in  this  Court  [Potter  v.  Newman  (i)] ;  and  I  now 
agree  with  the  rest  of  the  Court  in  the  opinion  which  they 
entertain,  that  the  power  is  general  and  applies  to  all  cases.) 

Martifiy  in  support  of  the  rule : 

It  is  clear  that  the  arbitrator  never  enlarged  the  time  in 
any  way ;  and  having  the  power  to  enlarge  it,  it  is  not  likely 
that  any  consent  should  have  been  given.  It  is  submitted  that 
the  enlargement  could  only  be  made  by  rule  of  Court. 

(Parke,  B.  :  We  cannot  set  aside  the  award,  unless  we  are 
clear  that  it  was  made  after  the  time  for  making  the  award 
has  expired.  There  was  evidence  from  which  an  agreement 
that  it  should  be  enlarged  till  the  29th  of  June  might  be 
presumed.  Is  there  any  case  as  to  the  mode  of  enlarging 
the  time  ?) 

W.J.Alexander: 

In  Rex  V.  Hill  (2)  it  was  held,  that,  under  the  circumstances, 
the  delay  in  making  the  award  had  not  invalidated  it,  as  being 
made  after  the  expiration  of  the  arbitrator's  authority,  where 
the  conduct  of  the  parties  was  equivalent  to  a  consent  to  extend 
the  time.  In  Wilkinson  v.  Tine  (8)  it  was  held,  that  where  in 
[  *158  ]  an  action  *of  trespass,  the  time  for  making  an  award  pursuant 
to  an  order  of  Nisi  Prius  had  expired,  and  the  arbitrator  had 
not  enlarged  the  time,  as  empowered  by  the  order,  the  Court 

(1)  2  Or.  M.  &  B.  742.  (3)  4  Dowl.  P.  C.  37. 

(2)  7  Price,  636. 
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would,  under  certain  circumstances,  direct  judgment  to  be  bublbt 
signed,  and  execution  issued^  for  the  sum  for  which  the  jury  stbphshb. 
found  subject  to  the  reference,  unless  the  enlargement  was 
consented  to.  Coleridge,  J.,  there  says,  "  There  is  no  dispute 
that  the  Court  has  the  power  to  direct  judgment  and  execution 
to  issue  for  the  full  amount  of  the  verdict,  unless  the  defendant 
will  consent  to  the  time  for  making  the  award  being  enlarged." 

(Pabke,  B.  :  I  thought  it  was  perfectly  settled  that  the  Court 
has  no  power  to  order  judgment  to  be  entered  up  for  the  amount 
of  the  verdict,  unless  the  amount  of  damages  is  the  only  matter 
referred :  HaU  v.  Phillips  (i),  Taylor  v.  Gregory  (2).  The  question 
now  is,  whether  what  the  arbitrator  has  done  amounted  to  an 
enlargement  of  the  time  within  the  meaning  of  the  order,  or 
whether  the  conduct  of  the  parties  amounted  to  a  fresh  sub- 
mission.   We  must  look  into  the  affidavits,  in  order  to  enable 

UB  to  determine  that  question.)  ^ 

Cur.  adv.  vmt. 

Pailke,  B.,  on  a  subsequent  day,  delivered  the  judgment  of  the 
Court : 

After  reading  the  order  of  Nisi  Prius,  he  continued :  No 
special  mode  of  enlargement  is  pointed  out;  it  is  not  stated 
either  that  it  is  to  be  by  indorsement,  or  in  writing  at  all.  It 
was  objected,  that  there  was  no  due  enlargement  of  the  time 
by  the  arbitrator,  and  the  objection  was  taken  on  the  supposi- 
tion that  the  rule  of  reference  contained  the  usual  power  to 
enlarge  by  an  indorsement.  That  turned  out  not  to  be  the 
case;  but  the  Court,  though  entertaining  some  doubt  whether 
what  had  taken  place  amounted  to  a  due  enlargement  *of  the  [  *1S9  ] 
time,  thought  there  was  at  all  events  ground  to  presume  a 
fresh  agreement  by  parol,  on  the  terms  of  the  former  submis- 
sion. It  was  afterwards  suggested  that  the  plaintiff  was  pro- 
ceeding to  tax  his  costs  upon  the  judgment  on  the  award,  and 
it  therefore  became  necessary  to  decide  the  point  whether  this 
was  a  proper  enlargement  in  fact.    On  referring  to  the  books, 

(1)  9  Bing.  89;  2  Moore  &  Scott,  (2)  36  R.  E.  743  (2  B.  &  Ad.  774). 

167. 


300  1886.    EX.     1  MEE.  &  W.  169.  [b.b. 

BuBLKT  we  do  not  find  any  decision  as  to  the  mode  in  which  an  enlarge- 
Stephens,  ment  is  to  take  place,  where  no  Bpecific  mode  is  pointed  out  in 
the  submission.  Here,  then,  it  appearing  that  the  arbitrator, 
in  the  presence  of  the  agents  of  both  parties,  declared  that  the 
next  meeting  should  take  place  on  a  particular  day,  viz.,  the 
29th  of  June,  which  was  not  objected  to  by  either  of  them, 
and  that  on  the  29th  of  June  he  attended  and  made  his  award ; 
we  think  that  this  was  a  due  enlargement  of  the  time :  there- 
fore the  award  was  made  in  due  time,  and  the  rule  must  be 
discharged.  ^^^  discharged. 


18S6.  GUNTER  V.  M^TEAR  and  Others. 

Eirch,  of       (1  Meeson  &  Welsby,  201—202 ;  8.  0.  Tyr.  &  Gr.  245 ;  1  Gale,  440 ;  6  L.  J. 
-P^«w.  (N.  S.)  Ex.  116;  4  Dowl.  P.  0.  722.) 

The  affidavit  on  which  to  ground  a  motion  for  a  commission  to  examine 
witnesses  abroad,  must  either  specify  the  names  of  the  witnesses  proposed 
to  be  examined,  or  in  some  other  way  describe  them. 

Assumpsit  for  the  breach  of  an  agreement,  by  which  the 
defendants  had  engaged  the  plaintiff  to  sail  as  supercargo  in 
a  ship  they  were  about  to  send  out  to  Canton,  in  order  to  form 
a  commercial  establishment  there,  and  for  discharging  him 
from  their  service.  The  defendants  pleaded,  first,  the  general 
issue ;  secondly,  that  the  plaintiff  had  been  guilty  of  immoral, 
corrupt,  and  improper  conduct,  which  rendered  him  unfit  for 
the  employment  mentioned  in  the  declaration,  and  which  did 
not  come  to  the  ears  of  the  defendants  until  after  the  making 
of  the  agreement,  to  wit,  on  &c.,  when  they  discharged  the  plain- 
tiff from  further  employment  under  the  agreement.  The  plaintiff 
took  issue  on  this  plea. 

Cowling^  on  a  former  day  in  this  Term,  had  obtained  a 
rule  to  show  cause  why  a  commission  should  not  issue  for  the 
examination  of  witnesses  in  Jamaica.  The  afSdavit  on  which 
he  moved,  stated  that  the  deponent  had  received  information 
that  the  plaiatiff  had  been  guilty  of  criminal  conversation  with 
a  married  lady  in  Jamaica,  and  that  her  husband  had  in  con- 
sequence shot  himself ;  and  then  went  on  to  allege  "  that  the 
issue  to  be  tried  between  the  plaintiff  and  the  defendants,  under 
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ihe  pleadings  in  this  action,  will  be,  whether  or  not  the  said      Ouktbb 
plaintiff  was  guilty  ^of  such  immoral  and  improper  conduct  as      M'/bab. 
aforesaid ;   and  th^t  several  persons  now  residing  in  the  said       [  *202  ] 
island,  but   whose   names    are   at   present    unknown  to  this 
deponent,  are  cognizant  of  the  facts  before  stated,  and  are 
material  and  necessary  witnesses ;  that  they  are  all  resident  in 
the  said  island,  and  will  not,  as  he  believes,  be  in  England 
before  the  trial." 

Butt  showed  cause : 

This  affidavit  is  too  vague,  and  does  not  show  to  the  Court 
sufficient  ground  for  granting  the  commission.  It  neither  states 
the  name  of  the  party  with  whom  the  act  is  alleged  to  have  been 
committed,  nor  the  names  of  the  witnesses  whom  the  defendants 
propose  to  examine. 

CowUng  was  heard  in  support  of  the  rule. 

LoBD  Abinobb,  C.  B.  : 

As  this  deponent  does  not  know  who  the  witnesses  are,  how 
can  he  know  whether  they  will  come  to  England  before  the  trial 
or  not  ?  This  seems  more  like  an  application  for  a  commission 
to  inquire  for  witnesses,  than  to  examine  them.  I  never  knew 
an  application  for  a  commission  to  examine  witnesses,  where  the 
affidavit  did  not  either  specify  the  names  of  the  witnesses  to  be 
examined,  or  describe  in  some  way  who  they  were.  I  do  not 
say  that  it  is  essential  that  their  names  should  be  stated :  and 
if  the  deponent  had  sworn  to  the  witnesses  as  being  such  and 
such  persons,  but  whose  names  he  had  forgotten,  the  affidavit 
might  have  been  sufficient. 

Pabkb,  B.,  Bolland,  B.,  and  Oubnby,  B.,  concurred. 

Rule  discharged. 
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i88«;  WEAVER  V.  STOKES. 

EoBeh.  of       (1  Meeeon  &  Welaby,  203—204  ;  8.  C.  Tyr.  &  Gr.  512 ;  1  Gale,  380 :  4  DowL 
Pleiu.  P.  C.  724.) 

[  203  ]  1^^  Court  lefuaed  to  set  aside  a  warrant  of  attorney,  dated  the  1st  of 

Aiigust,  1835,  on  the  affidavit  of  the  defendant,  that  when  he  gave  it 
<*  he  was  an  infant  of  the  age  of  twenty  yean  or  thereabouts,"  together 
with  proof  of  his  register  of  baptism,  dated  in  September,  1815. 

GODSoy  had  obtained  a  rule  to  set  aside  a  warrant  of  attorney 
given  by  the  defendant  in  this  cause,  on  the  1st  of  August,  1885, 
on  the  ground  that  he  was  an  infant  at  the  time  it  was  given. 

Erie  showed  cause,  and  contended  that  there  was  no 
sufficient  proof  of  the  infancy.  The  defendant  himself  had 
made  an  affidavit,  that  at  the  time  when  the  warrant  of 
attorney  was  given  he  was  ''an  infant  of  the  age  of  twenty 
years  or  thereabouts ; "  and  the  only  proof  adduced  in  support 
of  that  statement  was  a  copy  of  his  register  of  baptism,  dated 
the  8rd  of  September,  1815  (i).  Now,  the  infant  could  not  know 
his  own  age,  and  the  register  was  no  evidence  of  the  time  of 
his  birth.  On  the  other  hand,  it  was  sworn  that  when  the 
warrant  of  attorney  was  given  he  was  carrying  on  trade  as  a 
chemist,  and  it  was  given  for  a  debt  contracted  in  the  course  of 
that  trade:  he  had  therefore  held  himself  out  to  the  plaintiff 
as  a  person  of  full  age. 

Oodson,  in  support  of  the  rule,  urged  that  the  affidavits 
on  the  part  of  the  defendant,  being  altogether  uncontradicted, 
sufficiently  showed  that  he  was  under  age  when  the  security 
was  given. 

Lord  Abinobb,  G.  B.  : 

I  think  this  rule  ought  to  be  discharged.  It  is  plain  the 
party  himself  could  not  know  his  own  age  accurately ;  and  this 
is  a  case  in  which  the  plaintiff  could  not  be  expected  to  swear 
[  ^204  ]  directly  the  *other  way.  The  opening  of  a  shop,  and  carrying 
on  trade,  gave  a  creditor  a  right  to  consider  the  party  prima 
facie  as  of  full  age  to  make  contracts  -  for  himself.    We  ought 

(1)  There  was  some  question  the  register  was  sufficiently  made 
whether  the  identity  of  the  defen-  out;  but  the  Court  did  not  decide 
dant  with  the  party  mentioned  in     on  l^t  ground. 
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not  to  allow  his  statement  the  same  effect  as  if  it  were  an  Weayeb 
affidavit  of  a  fact  which  the  other  party  was  capable  of  answering :  stokbs. 
and  I  do  not  very  well  see  how  he  could  be  indicted  for  perjury 
on  this  affidavit ;  if  he  is  twenty-two  or  twenty-three,  he  is  also 
twenty ;  and  he  might  very  well  set  up  the  defence  that  he  did 
not  know  his  age.  Then  the  case  stands  on  the  naked  evidence 
of  a  register,  which  is  altogether  inconclusive.  It  is  clear  there 
is  nothing  which  would  amount  to  proof  of  infancy  before  a  jury, 
and  we  ought  not  to  act  on  evidence  short  of  that. 

Faske,  B.  : 

I  agree  in  thinking  that  the  infancy  is  not  sufficiently  made 
out  to  induce  us  to  relieve  this  defendant. 

BoiiLAKD,  B.,  concurred. 

Bide  discharged^  toith  costs. 


DOE  D.  EARL  OF  FALMOUTH  v.  ALDERSON  (1).    ism. 

(1  Meeaon  &  Welaby.  210—212 ;  S.  C.  Tyr.  &  Gr.  643 ;  1  Gale,  441 ;  6  L.  J.       £^ch.  of 
(N.  S.)  Ex.  163;  4  Dowl.  P.  C.  701.)  PIum. 

A  oonBent-mle,  in  an  ejectment  for  lands  and  mines,  by  which  the        l  ^^^  J 
party  appeared  to  defend  for  '*a  certain  tin-bound,  (setting  ont  its 
abuttals),  containing  a  certain  mine,  &c.,"  was  held  insufficient,  on  the 
ground  that  ejectment  will  not  lie  for  a  tin-bound. 

The  defence  should  be  for  the  mine  which  the  defendant  is  working 
under  the  tin-bound. 

Manning  had  obtained  a  rule  to  set  aside  the  interlocutory 
judgment  which  had  been  signed  in  this  cause  for  want  of  a 
sufficient  consent-rule.  The  ejectment  was  for  lands  and  mines 
in  Cornwall ;  the  defendant  appeared,  and  entered  into  a  consent 
rule  to  defend  for  "  a  certain  tin-bound  in  the  parish  of,  &c., 
(setting  out  the  abuttals),  containing  a  certain  mine,  &c.*' 

Bvtt  showed  cause,  and  urged  that  a  tin-bound  was  a  mere 
easement,  for  which  ejectment  would  not  lie ;  being  nothing  more 
than  the  liberty  of  entering  and  marking  out  certain  bounds, 
within  which  the  party  acquired  a  right  to  work  a  tin-mine. 

(1)  Cited  by  Lord  Denman,  Ch.  J.,  in  Rogers  v.  Brenton  (1847)  10  Q.  B. 
26,  63.— B.  C. 
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Doe  d.       The  plaintiff,  therefore,  who  claimed  as  owner  of  the  surface,  as 
Falmouth    he  could  not  allow  the  defendant  to  go  to  trial  on  Buch  a  consent- 
ALDBB80K.    ^^®»  (^*  ^^^  already  been  once  amended),  was  obliged  to  sign 
judgment. 

Manning,  in  support  of  the  rule,  contended  that  a  tin- 
bound  was  not  an  easement,  but  that  the  bounder  acquired  a 
[  *2ii  ]  right  to  the  soil.  The  mode  of  acquiring  a  title  to  a  ^tin-bound 
is  described  in  the  notes  to  Rowe  v.  Brenton  (i),  by  which  it 
appears  that  where  a  party  has  gone  through  the  regular  pro- 
ceedings for  obtaining  possession  of  the  bounds,  '^  judgment  is 
given,  and  a  writ  of  possession  issues  to  the  bailiff  of  the  stan- 
naries, who  delivers  possession  accordingly."  The  bailiff  does 
not  deliver  possession  of  the  mines,  which  are  not  yet  opened, 
but  of  the  land  itself  in  respect  of  the  mines ;  and  for  this 
qualified  possession  the  bounder  may  defend  by  the  local  but 
well-known  description  of  ''  tin-bounds,"  as  in  the  case  of  a  grant 
of  prima  tonsura,  aftermath,  herbage,  or  the  pasture  of  one 
hundred  sheep,  for  all  which  ejectment  will  lie,  and  in  respect 
of  which  therefore  an  ejectment  may  be  defended.  The  bound- 
owner  may  demise  his  bounds  (2).  In  Jenkins  v.  Davy(z), 
80  Hen.  YIII.,  the  defendant  justified,  in  trespass  qu.  cl.  freg.y 
in  right  of  his  possession  as  a  tin-bounder,  and  though  the 
whole  of  the  record  is  not  transcribed,  it  must  be  inferred  from 
the  purpose  for  which  it  is  extracted,  namely,  that  of  proving 
the  custom,  that  the  right  was  established. 


(1)  3  Man.  &  By.  497,  n. 

(2)  In  the  last  convocation  of 
Tinners,  (held  27  Geo.  II.),  articles 
3  and  6  expressly  recognize  the 
practice  of  granting  sets  (f'.f.  leases) 
of  tin-works  by  the  bound-owners. 

(3)  In  the  book  called  the  "  Bailiff 
of  Blackmore,"  temp.  £liz.  Harl. 
MSS.,  6380,  p.  7,  where  the  custom 
is  thus  pleaded:  "Quod  clausus 
preedictus  necnon  lod  in  quibus  &c., 
sunt,  et  a  tempore  &c.,  fuerunt, 
sex  acrsB  terrse  cum  pertinentibus 
in  Chivounder  preedicto,  paroell. 
manerii,  &c.,  de  Tywamhaile,  de  quo 
quidem  manerio  iUustriss.  Edwardus 


nunc  princeps  Wallise  est,  et  prsed. 
tempore  transgressionisprsBdictaefuit, 
seisitus  in  dominioo  suo  ut  de  feodo ; 
quodque  habetur,  et  a  tempore  &c 
habebatur,  talis  consuetude  infra  ma- 
nerium  prsed.,  quod  liceret  omnibus 
personis  ligeis  domini  regis  existen- 
tibus,  cujuscunque  gradilis  seu  con- 
ditionis  fuerint,  ad  piscand.  {semhle, 
to  get  tin  in  stream  works),  bundand. 
et  faciend.  tot  et  tanta  opera  stannar. 
in  quolibet  loco  infra  manerium  prsed. 
in  quo  stannum  inveniri  potuisset, 
reddendo  et  solvendo  domino  manerii 
quintodedmam  partem  stanni  inde 
proyenientis  pro  tolneto  suo." 
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(Parke,  B.  :  You  have  no  possession  of  the  surface.) 
The  right  of  re-entry  *in  the  land  sapposes  him  out  of  possession. 

(Lord  Abinoer,  G.  B.  :  Subject  to  a  right  to  enter  and  sink, 
the  possession  of  the  surface  remains  in  the  lord. 

Parks,  B.  :  Why  cannot  you  defend  for  a  mine  lying  within 
certain  bounds  called  tin-bounds  ?) 

We  may  not  be  in  actual  possession  of  all  the  mines  lying  within 
the  bounds. 

Lord  Abinobb,  C.  B.  : 

If  you  are  in  possession  of  one  mine  within  the  bounds, 

which  you  are  working,  that  is  surely  a  sufficient  possession  of 

all  the  mines   within  the  bounds.      The  consent-rule  in  its 

present  form  applies  to  nothing  for  which  an  ejectment  will 

lie.    However,  the  defendant  may  amend  it  again  on  payment 

<^' costs.  T^  ,     ,     , 

BuU  absolute y  on  payment  of  coiU. 


805 

DOBd. 

Barl  ok 

Falmouth 

V. 

Aldbrson. 
[  •212  ] 


THOMPSON  V.  CLUBLEY(l). 

(I  Meeaon  &  Welsby,  212—214;  S.  C.  Tyr.  &  Gr.  482;  6  L.  J.  (N.  S.) 

Ex.  114.) 

In  tax  action  by  the  indonee  agamst  the  acceptor  of  a  bill  of  exchange, 
it  is  competent  to  the  acceptor  to  show  that  the  acceptance  was  for  the 
acoommodation  of  the  plaintiff,  and  that  he  has  reoeiyed  no  considera- 
tion from  the  drawer,  and  that  it  was  agreed  that  the  bill,  when  due, 
shonld  be  taken  up  by  the  plaintiff. 

AssuHPsiT  by  the  indorsee  against  the  acceptor  of  a  bill  of 
exchange  for  2002.,  drawn  by  one  H.  B.,  payable  to  his  own 
order,  and  by  him  indorsed  to  the  plaintiff. 

Plea.  That  the  bill  of  exchange  was  wholly  made  by  H.  B., 
at  the  request  and  for  and  by  way  of  accommodation  of  and  for 
the  plaintiff,  and  was  accepted  by  the  defendant,  at  the  request 
of  H.  B.,  for  and  by  way  of  like  accommodation  of  and  for 
the  plaintiff ;  and  that  at  the  time  of  making  and  accepting  the 


(1)  Cf.  MilU  V.  Barber,  p.  ^36,post 
[1  IL  &  W.  425),  and  see  Bills  of 

B.R. — ^VOL.  XLVI. 


Exchange  Act,  1882  (45  &  46  Vict. 
c.  61),  8,  30.— B.  0. 

20 


1886. 

EtBoKoJ 
Pleas, 

[212] 
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Thompson    said  bill  of  exchange,  it  was  expressly  agreed  by  and  between 
Clublkt.     the  said  parties,  that  if  the  said  bill  of  exchange  should  happen 
to  be  outstanding  at  the  time  when  it  became  due,  it  should  be 
taken  up  and  paid  by  the  plaintiff,  and  that  no  claim  or  demand 
should  at  any  time  be  made  against  the  defendant  or  H.  B., 
upon  or  in  respect  of  it :  concluding  with  a  verification. 
Beplication.    That  before  and  at  the  time  of  the  commence- 
[  •218  ]      ment  *of  the  suit,  the  plaintiff  was,  and  still  is,  the  holder  of 
the  said  bill  of  exchange  for  good  and  sufficient  consideration, 
in  respect  of  his  being  the  holder  thereof;  without  this,  that 
the  said  bill  was  either  made  or  accepted  by  way  of  accom- 
modation of  or  for  the  plaintiff,  or  that  it  was  agreed  by  or 
between  the  parties,  in  manner  and  form  as  the  defendant  has 
above  in  the  same  plea  in  that  behalf  alleged;  concluding  to 
the  country. 

The  case  came  on  for  trial  at  the  sittings  after  Easter  Term, 
before  Lord  Abinger,  G.  B.,  when  the  defendant,  in  support  of 
his  plea,  called  H.  B.,  who  stated  that  in  the  spring  of  1888  he 
had  occasion  to  raise  money,  and  having  applied  to  an  attorney 
to  assist  him,  it  was  arranged  between  him  and  the  plaintiff 
that  the  witness  should  give  him  the  bill  on  which  the  present 
action  was  brought,  but  which  should  be  taken  up  by  the 
plaintiff,  and  that  witness  should  receive  bills  of  like  value  from 
the  plaintiff,  for  which  witness  was  to  provide ;  and  that  the 
defendant  had  not  received  any  value  for  his  acceptance.  It 
was  objected  on  the  part  of  the  plaintiff,  that  this  evidence  was 
inadmissible,  as  it  went  to  contradict  the  written  contract  of 
acceptance,  which  purported  to  be  an  absolute  engagement  to 
pay  the  bill ;  whereas  it  was  proposed  to  show  that  the  acceptor 
was  not  to  pay  it,  but  that  the  plaintiff,  who  was  the  indorsee, 
was  to  take  it  up,  and  not  to  sue  the  acceptor ;  the  effect  of 
which  was  to  make  an  entirely  different  contract.  Foster  v. 
Jolly  (1)  was  relied  upon  as  in  point,  but  the  objection  was 
overruled.  It  was  then  contended,  that  the  exchange  of  bills 
between  the  plaintiff  and  H.  B.,  the  drawer  and  indorser,  was 
sufficient  consideration  to  entitle  the  plaintiff  to  sue  the  acceptor 
of  the  present  bill.  The  learned  Judge,  however,  said  that,  in 
(I)  40  B.  E.  685  (I  Cr.  M.  &  R.  709). 
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his  opinion,  this  bill  had  really  been  taken  by  the  plaintiff  on  a     Thompson 
special  contract  by  *him  not  to  sue  the  defendant,  and  as  that      Clublst. 
was  proved  by  the  evidence,  the  plea  was  made  out.    Whereupon       [  *2i4  ] 
the  plaintiff's  counsel  elected  to  be  nonsuited,  the  learned  Judge 
giving  him  leave  to  move  to  enter  a  verdict  for  the  amount  of 
the  bill,  if  the  Court  should  be  of  opinion  that  the  plaintiff  was 
entitled  to  recover. 

O.  Henderson  now  moved  accordingly,  on  the  grounds  taken 
at  the  trial. 

Sed  per  Curiam  : 

This  defence  was  clearly  admissible,  inasmuch  as  it  showed 
that  the  acceptance  was  in  truth  for  the  accommodation  of  the 
plaintiff,  and  that  all  the  parties  put  their  names  to  the  bill 
without  consideration.  With  regard  to  the  evidence  being  incon- 
sistent with  the  terms  of  the  instrument,  we  are  of  opinion  that 
the  agreement  as  to  payment  was  collateral,  and  not  part  of  the 
original  contract.   It  was  a  collateral  agreement,  that  the  plaintiff 

would  not  enforce  the  contract  upon  the  bill. 

Ride  refused. 


IN  THE  EXCHEQUER  CHAMBER. 

(In  Erbob  from  the  Court  of  Exchequer.) 


1836. 


ATTOKNEY-GENERAL  v.  NASH  and  Others  (1). 

(1  Meefion  &  Welsby,  237—244;  S.  C.  T}t.  &  Gr.  584;  5  L.  J.  (N.  S.)  

Ex.  289.)  £xehequer 

9                          '  Chamber, 

Executors  cannot  be  called  upon  to  pay  legacy  duty  upon  the  whole  [  237  ] 
ol  a  residue  bequeathed  to  them  in  trust  to  divide  the  interest  "  among 
poor  pious  persons,  in  ten  or  fifteen  pounds,  as  they  should  see  fit." 

This  was  an  information  against  the  defendants,  as  executors 
of  the  will  of  John  Wilkinson,  deceased,  for  legacy  duties  alleged 
to  be  payable  in  respect  of  the  residuary  bequest  of  his  personal 
estate.  The  information  being  filed  for  the  purpose  of  reviewing 
the  decision  in  the  case  In  re  Wilkinson  (2),  a  special  verdict  was 

(1)  See,    howeyer,    In    re    Pearce      this  decision  has  not  been  followed. 
(1857)  24  Beav.  491 ;  Harris  v.  Earl      — R.  C. 
Howe  (1861)  29  Beav.  261,  30  L.  J.  (2)  1  Cr.  M.  &  B.  142. 

Ch.  612,  and  caaes  there  dted,  where 

20—2 
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A«-o.        taken,  setting  forth  the  will,  and  judgment  was  entered  by  con- 
N^H        ^^^  ^01*  ^^^  defendants  in  the  Court  of  Exchequer,  and  a  writ  of 
error  brought  into  this  Court.     The  points  marked  for  argument 
by  the  Attorney-General  were — 

1.  That  the  entire  sum  bequeathed  to  the  charitable  objects 
is  the  legacy,  and  not  the  smaller  parts  into  which  it  is  to  be 
divided  for  the  purposes  of  distribution. 
[  238  ]  2.  That  either  the  executors  are  the  legatees,  and  that  the 

persons  receiving  the  bounty  do  not  take  as  legatees  under  the 
will,  but  by  the  gift  of  the  executors  ;  or — 

8.  That  the  legacy  is  to  be  construed  as  a  legacy  to  poor  pious 
persons,  as  a  class. 

On  the  part  of  the  defendants — 

That  the  legacy  duty  attaches  upon  beneficial  interests  only. 

That  no  party  taking  beneficially  under  this  bequest  has  an 
interest  to  the  amount  of  202. ;  and  that  consequently  no  legacy 
duty  is  payable  in  respect  thereof. 

Anios,  for  the  Crown : 

The  whole  question  turns  on  the  construction  to  be  put  upon 
the  residuary  clause  of  the  will  (i).  That  depends  on  the 
language  of  the  55  Geo.  III.  c.  184,  schedule,  part  8,  directing 
that  ''for  every  legacy,  specific  or  pecuniary,  or  of  any  other 
description,  of  the  amount  or  value  of  20Z.  or  upwards  (2),  given  by 
any  will  or  testamentary  instrument  of  any  person  who  shall 
have  died  after  the  5th  day  of  April,  1805,  either  out  of  his  or 
her  personal  or  moveable  estate,  or  out  of  or  charged  upon  his 
or  her  real  or  heritable  estate,  or  out  of  any  monies  to  arise  by 
the  sale,  mortgage,  or  other  disposition  of  his  or  her  real  or 
heritable  estate,  or  any  part  thereof,  and  which  shall  be  paid, 
delivered,  retained,  satisfied,  or  discharged,  after  the  81st  day 

(1)  The  clause  in  question  was  as  assigns,  do  receive  the  interest  thereof 

follows:    ''Finally,   after  my   just  at  the  Bank,  half-yearly,  and  divide 

debts  and  legacies  are  paid,  my  will  it  among  poor  pious  persons,  male 

and  pleasure  is,  that  all  my  money  or  female,  old  or  infirm,  in  10^  or 

in  bsmkers*  hands,  bills  of  exchange,  151.  y  as  they  see  fit,  not  omitting 

&c.,  &c.,  be  collected  into  cash,  and  large  and  sick  families,  if  of  good 

laid  out  in  the  funds,  in  the  Bank  character."     One  of  the  executors 

of  England,  and  that  my  executors  was  the  testator's  son. 

hereafter  named,  and  their  heirs  and  (2)  See  now  44  Vict,  c  12,  s.  42, 
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of  August,  1816 ;  also  for  the  clear  residue,  (when  devolving  to  A.-G. 
one  person),  and  for  every  share  of  the  clear  residue,  (when  nabh. 
devolving  to  two  or  *more  persons),  of  the  personal  or  moveable  [  *239  ~ 
estate  of  any  person  who  shall  have  died  after  the  5th  day  of 
April,  1805,  (after  deducting  debts,  &c.,  first  payable  thereout), 
where  such  residue,  or  share  of  residue,  shall  be  of  the  amount 
or  value  of  20L  or  upwards,  and  where  the  same  shall  be  paid, 
&c.,  after  the  81st  day  of  August,  1815  " — certain  sums  per 
cent,  shall  be  paid ;  being,  in  the  case  where  the  bequest  is  in 
&vour  of  a  party  beyond  a  specified  degree  of  collateral  con- 
sanguinity, or  a  stranger  in  blood,  10  per  cent,  on  the  amount 
of  the  sum  bequeathed.  The  duty  is  imposed  on  legacies 
generally,  and  it  will  not  be  presumed  that  charitable  legacies 
are  a  cmu*  omissus  in  the  statute.  Here,  the  legacy  is  in  favour 
of  persons  whom  the  testator  did  not  at  all  contemplate  in  the 
light  of  persons  in  propinquity  of  blood  to  himself,  and  the  duty 
of  10  per  cent,  attaches  on  the  whole  sum.  The  word  ''retainer" 
in  the  statute  seems  to  apply  to  a  case  of  this  description, 
where,  though  the  money  is  not  paid  to  the  class  of  persons 
to  be  benefited,  it  is  retained  for  the  class.  It  is  a  retainer  of 
the  whole  sum  from  the  commencement  of  the  trust.  The 
86  Geo.  III.  c.  52,  s.  6,  under  which  this  duty  is  collected, 
expressly  provides  that  the  duties  shall  be  accounted  for  by 
the  executor  or  administrator,  upon  retainer  of  the  legacy  or 
residue ;  and  s.  27  provides,  that  the  executor  or  administrator 
shall,  on  payment  or  other  satisfaction  of  the  legacy,  take  a 
stamped  receipt  for  it,  in  the  form  there  prescribed.  Those 
provisions  obviate  any  supposed  difficulty  as  to  the  poor 
persons  in  question  paying  the  duty  or  giving  the  receipt. 
The  duty  is  to  be  assessed  with  reference  to  the  persons  who 
are  to  be  benefited. 

(BosANQUET,  J. :  They  may  be  strangers  in  blood  or  not.) 

It  is  sufficient  that  the  testator  does  not  contemplate  them  as 
relatives.    In   The  Attomey-Oeneral  v.  Burnie  (i),   which   was 
a  beqaest  of  a  residue  in  favour  of  the  testator's  son  *and  his       [  *240  ] 
wife,  the  duty  was  held  assessable,  half  in  regard  to  the  wife's 

(1)  3  Y.  &  J.  631. 
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A.-a.  relationship  and  half  in  regard  of  the  husband's,  because  the 
Kash.  testator  contemplated  the  wife  as  taking  an  interest  as  well  as 
the  husband.  The  Legislature  looks  to  the  intention  of  the 
testator  as  expressed  on  the  face  of  his  will,  not  to  the  ultimate 
result.  The  86  Geo.  III.  c.  52,  s.  11,  was  referred  to  in  the 
Court  below,  as  conclusive  in  favour  of  the  defendants,  and  as 
having  been  framed  to  meet  this  particular  case.  It  is  much 
more  probable  that  it  was  framed  to  meet  a  case  altogether 
different  (1).  The  89  Geo.  III.  c.  73,  which  was  passed  to 
exempt  from  the  payment  of  legacy  duty  certain  specific 
legacies  given  to  bodies  corporate  and  other  public  bodies 
and  societies,  shows  that  by  the  former  Acts  pecuniary  legacies 
given  to  such  bodies  were  not  exempted ;  and  in  such  case,  some 
of  the  recipients  might  be  relatives  of  the  testator,  and  known  to 
be  so.  So,  the  56  Geo.  III.  c.  56,  the  Irish  Stamp  Act,  expressly 
exempts  from  duty  legacies  given  *Ho  be  applied  in  support  of 
any  public  charitable  institution  in  Ireland,  or  for  any  purpose 
merely  charitable."  That  affords  an  argument  that  in  the 
English  Act  the  Legislature  intended  that  a  legacy,  though  for 
a  purpose  merely  charitable,  should  be  chargeable  with  duty. 
Ex  parte  Franklin  (2)  is  a  direct  decision  that  the  duty  is 
payable  in  such  a  case  as  this.  The  Vicb-Ghancbllob  there 
puts  the  question  upon  its  true  ground,  that  this  is  a  gift  for 
a  general  charitable  purpose,  which  was  to  embrace  strangers 
in  blood,  and  did  not  contemplate  any  individual  recipients.  It 
was  said  on  the  argument  below,  that  the  parish  might  be  con- 
sidered in  that  case  as  a  body  taking  beneficially,  as  they  would 
be  benefited  by  the  relief  of  their  poor ;  but  that  was  not  the 
ground  of  the  decision.  It  was,  that  where  the  object  is  a 
general  charitable  gift,  the  whole  fund  is  chargeable  in  the 
[  *24i  ]  hands  *of  the  executors.  The  universal  practice  as  to  the  pay- 
ment of  duty  on  legacies  to  charitable  institutions  ought  to  have 
considerable  weight :  the  usage  may  be  a  key  to  the  intention 
of  the  Legislature.  In  truth,  the  case  of  a  bequest  to  a  hospital 
is  not  substantially  distinguishable  from  this,  and  the  admitted 
practice  as  to  them  is  not  to  be  considered  in  the  view  taken  of 

(1)  See  Gwynne  on  the  Legacy         (2)  3  Y.  &  J.  544. 
Duties,  p.  91. 
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it  by  the  Court  below — that,  as  the  entire  control  and  power  over  A.-0. 
the  legacy  is  vested  in  the  corporation  or  society,  or  its  governing  nash. 
authority,  the  corporation  or  society  may  be  considered  as  taking 
the  beneficial  interest:  for  if  the  trustees  are  the  beneficial 
legatees,  then,  if  they  were  relatives,  a  less  duty  would  be 
payable.  But  if  they  do  take  the  beneficial  interest,  so  do  the 
trustees  here :  the  objects  of  the  charity  take  only  by  the 
appropriation  and  selection  of  the  trustees;  and  they  have 
the  same  limited  control,  the  same  discretion  and  patronage, 
as  the  trustees  of  a  hospital.  But  it  is  submitted,  that  neither 
in  the  one  case  nor  the  other  are  the  trustees  to  be  considered 
the  beneficial  legatees,  but  that  the  class  to  be  benefited  are  so ; 
and  the  whole  sum  being  retained  for  their  benefit,  the  duty  is 
payable  on  that  whole  sum.  A  contrary  decision  must  be  pro- 
ductive of  much  inconvenience.  Even  if  the  persons  actually 
receiving  the  charity  are  the  beneficial  legatees,  suppose  101. 
paid  to  an  individual  one  year,  and  lOZ.  the  next;  the  duty 
would  then  become  payable.  It  would  be  extremely  incon- 
venient and  difficult  to  ascertain  when  and  how,  and  to  what 
amount,  it  had  been  paid. 

(LiTTLBDALE,  J. :  Not  SO,  bccauso  the  executor  is  bound  to 
retain  the  duty,  and  render  an  account. 

Park,  J. :  He  is  not  bound  to  pay  to  the  same  person  twice.) 

Then  it  would  be  in  his  power  to  decide  whether  any  duty  at  all 

should  be  payable,  which  would  be  quite  anomalous :  in  all  other 

cases  it  is  ascertainable  on  the  face  of  the  will,  or  by  the 

happening  of  some  event  contemplated  in  the  will.    But  here 

the  individuals  can  never  be  ascertained — there  is  no  vested 

right ;  *then  we  are  to  look  to  the  class,  and  to  the  general       [  *242  ] 

object  of  the  testator. 

Stephen^  Serjt.,  for  the  defendants : 

It  is  quite  clear  that,  to  constitute  a  legatee  under  the  55 
Geo.  ni.,  the  party  must  take  beneficially.  It  is  essential  also 
that  he  shall  stand  in  a  given  and  ascertained  degree  of  pro- 
pinquity to  the  deceased.    Who,  then,  are  the  persons  here  who 
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'A;.a.  take  beneficially,  and  who  stand  in  such  ascertained  degree  of 
Nash.  propinquity?  Certainly  only  the  persons  who  are  actually 
selected  by  the  executors.  It  is  not  now  pretended  that  the 
executors  are  the  beneficial  takers ;  otherwise  one  moiety  would 
be  taxed  10  per  cent.,  the  other  1  per  cent.  only.  But  is  it  a 
legacy  to  a  class  ?  How  can  these  ''  poor  pious  persons  "  form 
a  class  ?  The  will  contemplates  all  the  poor  pious  persons  in 
England.  Further,  it  is  to  go  to  such  as  the  executors  shall 
select.  And,  if  they  form  a  class,  what  is  to  be  the  rate  of 
duty  ? — for  that  also  must  be  decided.  The  first  person  selected 
may  be  a  descendant  of  the  testator ;  then  his  legacy  could  only 
be  charged  at  1  per  cent.  Again,  though  each  individual  is  to 
receive  less  than  20Z.,  it  follows  that,  by  taxing  them  as  a  class, 
all  or  many  of  them  may  be  taxed,  although  not  liable  by  law. 
On  the  other  hand,  taking  10  per  cent,  from  the  fund  may  tax 
nobody  beneficially  interested,  because  the  executors  may  still 
give  the  same  amounts  of  10/.  or  15/.  to  fewer  persons :  but 
several  "  poor  pious  persons  "  will  lose  the  benefit  altogether ; 
while  to  those  who  become  in  fact  the  objects  of  the  bounty,  it 
will  make  no  difference.  Then,  not  the  legatees,  but  the  fund, 
is  charged  by  these  means ;  but  there  is  nothing  whatever  in  the 
Act  authorizing  a  tax  on  the  fund.  This  is  not  a  tax  on  property, 
but  on  succession,  and  on  the  successors,  varying  according  to 
their  propinquity  to  the  deceased.  The  case  of  corporations  is 
altogether  different ;  they  have  a  local  habitation  and  a  name, 
[  *248  ]  and  take  qua  ^corporation,  or  as  a  society :  no  ulterior  person  is 
there  to  be  benefited,  no  individuals  are  contemplated,  but  only 
the  body,  which  must  be  a  stranger  in  blood.  The  Act  does  not, 
as  it  is  alleged  on  the  other  side,  impose  the  duty  on  all  legacies 
generally,  but  only  on  legacies  bequeathed  to  the  relations 
therein  mentioned,  and  to  strangers.  But  the  defendants  are 
not  driven  to  say  that  this  is  a  casus  omissus,  for  it  is  plainly 
provided  for  by  the  36  Geo.  III.  c.  52,  s.  11.  The  whole 
provisions  of  that  clause  are  directly  applicable  to  the  case. 
As  to  the  argument  ab  inconvenienti,  the  heavy  penalties  to 
which  the  executors  are  liable  afford  a  sufficient  security 
against  fraud  in  the  distribution  of  the  charity.  With  regard 
to  the  argument  drawn  from  the  express  exemption  in  the  Irish 
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Act,  legacies  given  to  bodies  corporate  and  public  institutions  A.-G. 
having  been  expressly  charged,  it  was  necessary  to  follow  that  .  kash. 
with  an  exemption  of  charitable  institutions,  which  would  other- 
wise have  been  taxed  by  the  charging  words  ;  and  although  duty 
has  always  been  paid  on  bequests  to  charitable  institutions  in 
England,  there  is  no  case  in  which  the  duty  on  such  a  bequest 
has  been  enforced  in  a  court  of  law. 

AmoBy  in  reply : 

If  the  persons  who  receive  the  money  from  the  executors  are 
not  the  persons  to  pay  the  duty,  it  is  unnecessary  to  inquire  into 
the  effect  of  the  86  Geo.  III.  c.  52,  s.  11,  which  relates  only  to  the 
manner  in  which  they  are  to  pay,  and  applies  only  in  case  it  is 
assumed  that  they  are  the  persons  to  pay — which  is  assuming 
the  whole  question.  It  was  therefore  unnecessary,  in  Ex  parte 
Franklin^  as  in  the  present  case,  to  refer  to  it.  The  exemption 
in  the  56  Geo.  III.  c.  56,  applies  not  only  to  the  charitable  pur- 
poses comprised  within  the  previous  charging  words,  but  to  all ; 
and  shows  therefore,  that,  but  for  the  exemption,  they  would  have 
been  comprehended  in  the  same  general  words  as  occur  in  the 
55  Geo.  m.  c.  184. 

LoBD  Dbnman,  Ch.  J. :  [  244  ] 

We  are  all  of  opinion  that  this  judgment  must  be  affirmed. 
It  was  a  judgment  pronounced  after  very  great  deliberation,  on 
a  statute  on  which,  undoubtedly,  some  difficulty  might  arise ; 
but  it  appears  to  me  that  the  Court  were  quite  right  in  taking  the 
view  they  did  of  the  11th  section  of  the  86  Geo.  III.,  and  I  am  at 
a  loss  to  see  how  they  could  have  taken  any  other.  My  brother 
Pabke  says,  that  he  does  not  know  whether  this  case  was  reconcile- 
able  with  the  case  of  Ex  parte  Franklin,  which  had  been  decided 
by  the  learned  Vicb-Ghancellor  ;  but  when  we  find  that  that 
section  was  not  brought  under  the  notice  of  the  Yice-Chancbllob 
for  hie  decision,  and  after  the  deliberate  argument  that  took  place 
there,  I  think  we  may  very  well  doubt  what  the  view  would  have 
been  which  the  Vice-Ghancellob  would  have  taken,  if  that  section 
had  been  brought  before  him.  It  is  possible  that  even  then  he 
might  have  carried  his  principle  so  far  as  to  cover  this  particular 
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A..G.  case ;  but  it  is  also  possible  he  might  have  taken  the  view  which 
Nash.  the  Court  of  Exchequer  took,  and  which  we  take,  that  the  very 
words  of  that  section  are  such  as  to  describe  this  case.  There  are 
certain  oases  in  which  uncertainties  arise  as  to  the  mode  in  which 
the  bequest  will  be  beneficial  to  any  body ;  and  where  that  is  the 
case,  the  parties  beneficially  interested  are  to  pay  the  duty 
according  to  the  manner  which  is  therein  described ;  it  seems  to 
me  that  this  case  falls  entirely  within  its  words  and  meaning, 
and  therefore  that  no  duty  can  be  exacted  of  these  defendants. 

Judgment  affimied. 
1^.  WILLIAMS  V.  GARDmER. 

Exchequer     (1  Meeson  &  Welsby,  245—249;  S.  C.  Tyr.  &  Or.  578;  5  L.  J.  (N.  S.) 
Chamher,  Ex.  280.) 

*-        -I  In  libel,  one  of  the  counts  set  forth  the  following  passage  of  a  letter 

from  the  defendant  to  one  P. — **  I  have  reason  to  suppose  that  many  of 
the  flowers  of  which  I  have  been  robbed,  are  growing  upon  your  pre- 
mises,'* (thereby  meaning  that  the  plaintiff  had  been  guilty  of  larceny, 
and  had  stolen  from  the  defendant  certain  plants,  roots,  and  flowers  of 
the  defendant,  and  had  unlawfully  disposed  of  them  to  P.,  and  unlaw- 
fully placed  them  in  P.'s  garden).  The  previous  part  of  the  letter  stated, 
that  the  plaintiff,  whom  P.  had  taken  into  his  employ  as  a  gardener,  had 
been  in  the  defendant's  service  in  the  same  capacity,  and  had  been  dis- 
charged for  dishonesty :  Held,  on  error,  that  the  innuendo  was  not  too 
large,  and  that  the  count  was  good. 

This  was  a  writ  of  error  brought  upon  the  judgment  of  the 
Court  of  Exchequer,  in  the  case  of  Gardiner  v.  WiUiam$  (i),  and 
was  argued  by 

Maule,  for  the  plaintijff  in  error  (the  defendant  below) : 
First,  the  inducement  is  not  sufficiently  connected  with  the 
letter  which  is  the  subject  of  the  libel.  The  declaration  alleges 
that  the  letter  was  published  ''  of  and  concerning  the  plaintiff 
below,  in  his  said  business  and  employment  as  a  gardener." 
Now,  the  declaration  only  states  the  plaintiff  to  have  been 
gardener  to  Mrs.  NichoUs  and  Mr.  Pierce ;  but  the  letter  refers 
to  the  plaintiff's  conduct  as  the  gardener  of  Mr.  Williams,  the 
defendant  below.  There  ought,  therefore,  to  have  been  an  induce- 
ment stating  him  to  have  been  gardener  to  Mr.  Williams.  Where 
(1)  2  Cr.  M.  &  E.  78. 
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words  were  alleged  to  have  been  spoken  of  a  plaintiff  as  treasurer  Williams 
and  collector  of  tolls,  it  was  held  necessary  to  show  that  he  was  gardinbb. 
both  treasurer  and  collector :  Sellers  v.  TUi  (i). 

Bat,  at  aU  events,  the  innuendo  that  the  plaintiff  had  been  guilty 
of  larceny,  and  had  stolen  from  the  defendant  certain  plants, 
roots,  and  flowers  of  the  defendant,  and  had  disposed  of  them 
unlawfully  to  Pierce,  and  unlawfully  placed  them  in  his  garden, 
is  too  large.  The  words  of  the  libel  itself  are  thereby  enlarged, 
and  a  sense  is  given  to  them  beyond  their  natural  sense.  When- 
ever words  are  used  ultra  their  natural  meaning,  there  must  be 
Bome  inducement  to  show  to  the  Court  that  they  may  bear  that 
enlarged  sense,  and  then  it  may  be  legitimately  argued  before  the 
jury  that  they  did  bear  it  in  the  particular  case.  Here,  the  words, 
of  the  libel  are  merely — *'  I  have  reason  to  suppose  that  many  of 
the  flowers  I  have  been  *robbed  of  are  growing  on  your  (Pierce's)  [  *246  ] 
premises."  There  is  nothing  by  way  of  independent  averment, 
to  show  that  those  words  might  have  had  the  meaning  imputed 
to  them  by  the  innuendo ;  no  allegation  that  the  defendant  below 
had  in  fact  been  robbed  at  all,  much  less  robbed  by  the  plaintiff, 
of  any  plants,  or  roots,  or  flowers.  Goldstein  v.  Foss  (2)  is  an 
authority  to  show  that  some  such  averment  was  necessary.  So, 
in  Barhani's  case  (3),  where  the  words  were  *'  Master  Barham  did 
bum  my  com,"  innuendo,  a  bam  full  of  com,  the  judgment  was 
arrested,  because  the  innuendo  enlarged  the  sense  of  the  words, 
without  any  inducement  to  support  such  enlarged  sense.  So  also, 
where  the  words  were — "  he  hath  forged  this  warrant,"  innuendo, 
the  warrant  of  a  certain  sheriff  on  a  writ  of  capias  set  out: 
ThomoB  V.  Axworth  (4).  In  MUes  v.  Jacob  (s)  the  words  were — 
"  thou  hast  poisoned  Smith,"  innuendo  quendam  Samuelem  Smith 
ad  tunc  defunct. ;  and  the  declaration  was  adjudged  bad  for  want 
of  an  independent  averment  that  Smith  was  dead. 

Again,  the  single  word  *'  flowers  "  in  the  libel  is  extended  in 
the  innuendo  into ''  plants,  roots,  and  flowers."  It  was  said  in  the 
Court  below,  that  flowers  comprised  roots  and  plants ;  but  the  jury 

(1)  4  B.  &  0.  655 ;  7  DowL  &  By.  (3)  4  Co.  Bep.  20. 
121.  (4)  Hob.  2. 

(2)  29  E.  B.  610  (4  Bing.  489 ;  1  (5)  Ibid,  6. 
Moore  A  Payne,  402). 
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Williams     must  be  taken  to  have  given  damages  on  the  ground  of  the  whole 

aABDiNBB.    imputation,  of  stealing  plants,  roots,  and  flowers.    The  innuendo 

includes  flowers,  as  well  as  plants  and  roots ;  by  the  latter, 

therefore,  the    plaintiff   must  be  taken    to    mean    something 

beyond  flowers. 

(LoBD  Dbnman,  Ch.  J. :  It  is  larger  than  the  word  "  flowers  " 
necessarily  means,  but  not  larger  than  the  meaning  of  which  it 
is  susceptible. 

Patteson,  J. :  They  are  stated  in  the  libel  itself  to  be  now 
growing.) 

The  libel  itself  cannot  be  called  in  aid  to  supply  the  want  of  an 
allegation  in  the  declaration.  If  a  plaintiff  were  called  in  a  libel 
an  attorney,  that  would  not  supply  the  want  of  an  allegation 
*247  ]  *that  he  was  one,  though  it  might  supply  the  evidence  of  his 
being  so.  Here  there  is  nothing  whatever  in  the  libel  itself 
naturally  bearing  the  meaning  that  the  plaintiff  had  been  guilty 
of  larceny — had  stolen  plants,  roots,  and  flowers,  from  the  defen- 
dant, or  had  unlawfully  disposed  of  them  to  Pierce,  or  unlawfully 
placed  them  in  Pierce's  garden. 

Theaiger,  contra  : 

As  to  the  first  point,  the  libel  itself  states  that  the  plaintiff 
was  the  gardener  of  the  defendant. 

(Lord  Denman,  Gh.  J. :  We  have  no  doubt  as  to  that  point.) 

Then  as  to  the  innuendo.  If  it  be  rejected  altogether,  the  letter 
itself  is  libellous.  It  contains  most  serious  imputations  on  the 
plaintiff's  character,  and  directly  charges  him  with  dishonest 
practices  in  his  former  service.  Roberts  v.  Camden  (i)  and 
Harvey  v.  French  (2)  are  authorities  to  show  that  an  innuendo 
which  introduces  new  matter,  without  any  antecedent  coUoqidtvm 
to  which  it  can  refer  to  support  it,  may  be  rejected  as  surplusage. 
An  innuendo  is  necessary  only  either  where  the  words  are  uncer- 
tain in  themselves,  or  where  it  is  necessary  to  show  that  they 
impute  an  indictable  offence.     The  cases  in  Hobart  are  examples 

(1)  9  E.  B.  613  (9  East,  93).  (2)  38  B.  B.  668  (1  Or.  &  M.  11). 
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of  the  former,  and  Barham's  case  of  tlie  latter,  branch  of  the     Williams 

rale.     Thus,  in  Miles  v.  Jacob,  the ^words  of  themselves  had  no     qardinkb. 

definite  meaning,  and  required  explanation;  but  the  innuendo 

alone  could  not  give  it  them  without  introducing  matter  showing 

the  occasion  on  which  they  were  uttered.     Dai/  v.  Robinson  (i)  is 

distinguishable.     There  the  words  spoken  were — *'You  have 

robbed  me  of  one  shilling,   tan-money;"   and   the  innuendo 

explained  the  meaning  to  be,  that  the  plaintiff  had  fraudulently 

taken  and  applied  to  his  own  use  a  shilling  received  by  him  for 

the  defendant,  the  produce  of  some  tan  sold  *by  the  plaintiff  for      [  *248  ] 

the  defendant,  as  his  servant :  and  it  was  held  that  the  innuendo 

was  bad  without  an  introductory  averment,  as  introducing  new 

facts;  bat  there  the  words  were  not  actionable  in  themselves. 

This  is  a  case  of  written  slander,  and  it  is  submitted  that  the 

words  are  clearly  actionable. 

But  even  if  the  innuendo  cannot  be  rejected,  it  is  sufiBcient. 
Wherever  any  state  of  circumstances  can  be  supposed  that  will 
support  the  innuendo,  (which  has  now  been  found  by  the  jury  to 
betrae),  that  is  sufficient  to  sustain  the  count.  Here  the  defen- 
dant below  alleges  that  the  flowers  are  growing  on  Pierce's 
premises;  if  so,  they  must  have  roots,  and  must  be  flowering 
plants;  and  so  all  the  words  of  the  innuendo  may  be  proved 
by  the  facts  imputed  in  the  libel.  The  word  "  flowers ''  is 
commonly  used  by  the  standard  English  writers  to  signify  a 
growing  plant. 

Mavle^  in  reply : 

Whatever  a  flower  per  se  may  mean,  when  associated  with 
roots  and  plants,  it  means  the  flowering  part  of  the  plant,  and 
they  mast  mean  something  more. 

In  Roberts  v.  Camden,  the  innuendo  did  not  at  all  qualify  the 
impatation  contained  in  the  libel ;  here,  it  is  aggravatory  of  the 
libel,  and  it  cannot  be  rejected.  The  jury  would  be  asked,  ''  Do 
yon  consider  the  words  to  have  been  used  in  the  sense  imputed 
to  them  ?  "  On  issue  joined  on  the  plea  of  not  guilty,  the  issue 
is,  whether  the  words  were  used  in  the  whole  sense  imputed  to 
them  in  the  innuendo ;  the  jury  cannot  look  to  the  introductory 

(1)  1  Ad.  &  EI.  554 ;  4  N.  &  M.  8S-I. 
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Williams     avermentB ;  that  is  for  the  Court.     In  Harvey  v.  French,  there 
Gabdinbb.    was  not,  properly  speaking,  any  innuendo,  bat  rather  a  statement 
of  the  defendant's  intention  in  uttering  the  words. 

(Pattbson,  J. :  That  is  what  strikes  me  here ;  this  is  not  an 
innuendo  of  the  word  ^'flowers,"  but  an  explanation  of  the 
meaning  of  the  whole  sentence  to  which  it  is  applied.) 

[  *249  ]  Still  it  is  an  explanation  of  the  meaning  of  the  *words,  not  of 
the  intention  of  the  writer.  Day  v.  Robimon  is  in  favour  of  the 
defendant  below ;  for  the  judgment  in  that  case  assumes  that  an 
innuendo  cannot  be  rejected,  though  the  words  are  actionable 
without  it,  unless  also  it  cannot  enlarge  the  natural  meaning  of 
the  words.  It  appears  from  all  the  authorities,  that  the  want  of 
proper  introductory  averments  is  not  cured  by  verdict.  Words 
are  to  be  construed  in  their  ordinary  sense;  and  the  words, 
'' plants,  roots,  and  flowers,"  would  undoubtedly  be  ordinarily 
understood  as  meaning  something  beyond  flowers. 

Lord  Denman,  Gh.  J. : 

We  are  of  opinion  that  this  judgment  must  be  affirmed ;  not, 

however,  on  the  ground  that  the  word  "flowers,"   standing 

alone,  can  have  a  new  meaning  given  to  it  by  the  innuendo ; 

else  the  case  would  very  much  resemble  that  of  "  the  bam  full 

of  corn ; "  but,  on  the  ground  that  the  innuendo  is  referable  to 

the  whole  passage  which  it  follows,  and  not  to  the  word  "flowers  " 

only.    But  that  whole  passage  clearly  and  naturally  bears  the 

meaning  ascribed  to  it  by  the  innuendo ;  its  evident  meaning  is, 

that  flowers  capable  of  being  planted, — i.e.  plants,  roots,  and 

flowers, — ^had  been  stolen  by  the  plaintiff  from  the  defendant, 

and  planted  in  Pierce's  garden.     In  deciding  the  case  on  this 

ground,  we  are  not  only  not  introducing  any  innovation,  but 

abiding  strictly  by  the  rule  laid  down  in  former  cases,  as  it  was 

stated  by  Mr.  Maide. 

Judgment  affirmed. 
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VEENON  V.  TURLEY.  i«|«- 

(1  Meeson  &  Webby,  316—320;  S.  0.  Tyr.  &  Gr.  421 ;  5  L.  J.  (N.  S.)  Ex.        £reh.  of 
145;  4  Dowl.  P.  C.  660.)  -P^««. 

r  316 1 

The  plaintiff  signed  an  agreement  with  an  agent  of  the  defendant,  on  *'  '' 
the  29th  of  September,  that  on  the  defendant's  entering  into  an  agree- 
ment to  pay  the  debt,  part  in  iron  within  a  month,  and  the  remainder  by 
bill  at  two  months,  the  action  should  be  discontinued ;  and  the  defendant 
was  to  call  on  the  plaintiff  on  the  following  day,  to  enter  into  the  agree- 
ment. He  never  did  so  call.  On  the  8th  of  October  the  plaintiff  gave 
notice  to  the  defendant  that  he  held  himself  disengaged  from  the  agree- 
ment, and  should  proceed  with  the  action  forthwith.  On  the  20th  of 
October,  the  defendant  delivered  to  the  plaintiff,  and  the  latter  received, 
two  bills  of  exchange  for  the  greater  portion  of  the  debt.  He  did  not 
deliver  any  iron,  and  became  bankrupt  on  the  6th  of  November :  Held, 
that  there  waa  not  a  giving  of  time  to  the  defendant,  so  as  to  discharge 
the  bail. 

Arch  BOLD  had  obtained  a  rule  nid  for  setting  aside  the 
proceedings  on  the  bail-bond  given  in  this  cause,  on  *two  grounds :       [  •3i7  ] 
first,  that  time  had  been  given  to  the  defendant,  without  the  con- 
currence of  or  communication  to  the  bail;  and  secondly,  that  the 
proceedings  were  irregular.     *     *     * 

The  defendant  was  arrested  on  the  24th  of  September;  the 
assignment  of  the  bail-bond  was  taken  on  the  11th  of  November; 
on  the  14th  a  writ  of  summons  issued  against  the  defendant  and 
the  bail  jointly ;  on  the  18th  the  plaintiff  declared  de  bene  esse  in 
the  original  action ;  on  the  29th  he  declared,  as  assignee  of  the 
bail-bond,  against  one  of  the  bail,  Hodgins,  alone.    The  affidavit 
of  Hodgins,  in  support  of  the  present  rule,  stated  that  several 
days  before  the  time  for  putting  in  special  bail  had  expired,  he 
inquired  of  the  defendant  and  his  attorney  whether  the  action 
was  settled,  or  whether  there  was  any  danger  of  his  being  put  to 
any  loss  or  expense  in  consequence  of  his  having  become  bail ; 
and  was  assured  by  them  that  there  was  no  such  danger,  as  the 
defendant  had  arranged  the  action  on  certain  terms  with  the 
plaintiff ;  and  that  his  belief  of  such  arrangement  was  the  sole 
cause  why  he  did  not  proceed  to  justify  bail  or  render  the  defen- 
dant.    The  affidavit  of  the  defendant  Turley  further  stated,  that 
on  the  29th  of  September  a  written  agreement  was  entered  into 
between  him   and  the  plaintiff,  that  the  present  action,  and 
another  which  had  been  commenced  by  the  plaintiff  against  one 
Caddick,  should  be  discontinued,  and  a  bill  for  2602.,  drawn  by 
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Ybbnon  the  defendant  and  accepted  by  Gaddick,  should  be  destroyed,  on 
Tuu.Br.  the  defendant  Turley  entering  into  an  agreement  to  pay  the 
plaintiff  the  balance  of  his  account,  part  in  iron  within  a  month, 
and  the  remainder  in  an  acceptance  at  two  months:  if  the 
defendant  should  not  fulfil  his  agreement,  the  action  against  him 
[  *818  ]  was  to  be  proceeded  with :  and  the  defendant  *8Wore,  that,  in 
pursuance  of  the  agreement,  he  gave  the  plaintiff,  on  the  20th 
October,  two  bills  of  exchange  for  215Z.,  for  which  credit  was 
given  him  by  the  plaintiff,  and  that  it  was  his  intention  to  have 
delivered  the  iron,  if  he  had  not  been  prevented  by  a  fiat  in 
bankruptcy  being  issued  against  him.  The  affidavits  of  the 
plaintiff  and  his  attorney,  on  the  other  hand,  stated  that  the 
agreement  was  signed  by  the  plaintiff  on  the  proposal  and 
importunity  of  Bichard  Turley,  the  defendant's  brother,  who 
agreed  that  the  defendant  should  attend  on  the  following  day  to 
enter  into  the  agreement,  but  he  did  not  so  attend;  that  the 
plaintiff  made  several  ineffectual  applications  for  the  delivery  of 
the  iron ;  that  the  fiat  did  not  issue  against  the  defendant  until 
the  6th  November;  and  that,  in  consequence  of  the  non- 
performance of  the  agreement,  the  plaintiff,  on  the  8th  of 
October,  gave  the  defendant  and  Gaddick  a  written  notice  that 
he  considered  himself  disengaged  from  the  agreement,  and  should 
proceed  immediately  with  both  actions. 

Erie  and  Whitmore  showed  cause : 
As  to  the  first  objection,  it  is  clear  that  this  was  a  mere  con- 
ditional agreement,  which,  not  being  performed  by  the  defendant, 
became  inoperative  altogether,  and  left  the  parties  in  the  same 
position  as  before.  And  the  receipt  of  the  bills,  which  were  value- 
less, could  not  be  considered  as  binding  the  plaintiff  to  any 
agreement  which  precluded  him  from  proceeding  with  the  action, 
after  he  had  given  an  express  notice  that  he  should  proceed  with 
it,  and  that  he  held  himself  disengaged  from  the  agreement.  It 
was  held,  in  Ladbrook  v.  Hewett  (i),  that  a  mere  honorary  obliga- 
tion on  the  part  of  a  plamtiff  not  to  press  a  defendant  for 
payment  of  the  debt,  was  not  such  an  indulgence  to  him  as  would 
discharge  the  bail.    *    *     * 

(1)  1  Dowl.  P.  C.  488. 
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*  *  Time  was  given  to  the  defendant,  bo  as  to  exonerate  the  Tuhlet. 
bail.  The  plaintiff  obtained  an  additional  security  by  the  receipt  [  ^^^  ^ 
of  the  bills;  that  was  a  sufficient  consideration  for  a  stay  of 
proceedings :  and  it  does  not  appear  that  he  has  ever  re-delivered 
them.  Their  being  taken  after  the  notice  given  by  the  plaintiff 
(hat  he  should  proceed,  makes  the  case  stronger  against  him. 
The  defendant  performed  the  agreement  so  far  as  lay  in  his 
power ;  for  he  swears  that  his  bankruptcy  was  the  only  cause  of 
his  not  delivering  the  iron.  In  Willison  v.  Whitaker  (i),  bail  were 
held  to  be  discharged  by  the  plaintiff  taking  from  the  defendant 
bills  of  exchange,  to  which  a  surety  was  party,  for  payment  by 
mstalments,  although  ♦they  proved  of  no  value.  [  '320  ] 

(Pabkb,  B.  :  That  was  a'  single  insulated  transaction,  of  giving 
bills  in  satisfaction  of  the  debt,  and  had  the  effect  of  suspending 
(he  action  until  they  became  due  and  were  dishonoured ;  can  we 
say,  looking  at  the  whole  transaction,  that  such  was  the  intention 
of  the  parties  here  ?  But  suppose  it  was  so,  why  did  you  not 
apply  daring  the  whole  of  Michaelmas  Term  ?) 

Bail  are  discharged  by  time  given  to  the  principal  without  their 
consent,  although  they  may  not  have  been  damnified  at  all: 
Hanninyton  v.  Beare  (2). 

Lord  Abinoer,  G.  B.  : 

On  the  first  point,  the  only  question  is  whether  time  was  in 
fact  given.  The  agreement  is  clearly  a  conditional  agreement 
on  the  face  of  it ;  the  defendant  was  himself  to  do  something  in 
fulfilment  of  it,  which  he  never  did ;  the  plaintiff,  therefore,  was 
no  longer  bound  by  it;  and  of  that  he  gave  the  defendant  notice. 
Then,  with  respect  to  the  receipt  of  the  bills,  the  only  question 
is,  whether  that  formed  a  new  agreement ;  it  is  clear  that  it  did 
not  complete  the  original  agreement.  Even  if  it  was  a  new 
agreement,  the  bail  ought  to  have  applied  in  Michaelmas  Term ; 
but  I  think  it  clearly  was  not.  It  is  quite  consistent  that  the 
bills  were  taken  on  the  understanding  that  the  defendant  would 
afterwards  fulfil  the  rest  of  the  agreement.     *     *     * 

(1)7  Taunt.  53.  (2)  4  Dowl.  P.  C.  266. 
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Parke,  B.  : 

I  am  clearly  of  opinion  that  it  has  not  been  made  out  that 
these  bills  were  given  as  a  new  agreement  for  the  payment  of 
the  debt:  and  if  it  had,  I  quite  agree  that  the  bail  ought  to  have 
applied  in  Michaelmas  Term. 


The  other  Barons  concurred. 


Ride  discliarged  with  costs. 


1836. 

Exch.  of 
Pleat. 

[343] 


BOLD  V.  EAYNER 

(1  Meeson  &  Welsby,  343—347 ;  S.  C.  Tyr.  &  Gr.  820 ;  2  Gale,  44 ;  5  L.  J. 
(N.  S.)  Ex.  172.) 

A  broker  gave  the  following  bought  and  sold  notes :  1 .  "  We  have  this 
day  bought  for  your  use,  from  J.  0.  B.,  100  tons  dry  palm  oil,  at  ZIL  lOs. 
per  ton,  to  be  taken  from  the  quay  at  landing  weights,  with  customary 
allowances,  &c.,  in  cash  at  fourteen  days  from  delivery,  less  2(  per  cent, 
discount:  the  above  oil  to  be  delivered  from  the  Speedy  or  CharlcUt, 
expected  to  arrive  about  November  or  December  next."  2.  "  We  have 
this  day  sold  for  your  use,  payment  in  fourteen  days  by  cash,  lees  2^  pe  r 
cent,  discount  from  delivery,  100  tons  dry  palm  oil,  at  31/.  10«.  per  ton^ 
tx  Speedy  and  Charlotte,  to  arrive :  "  Held,  that  evidence  of  mercantile 
usage  was  admissible  to  explain  all  the  variances  between  these  notes ; 
and  that,  being  so  explained,  the  variances  were  not  material,  and  did 
not  avoid  the  contract. 

Assumpsit  for  not  accepting  one  hundred  tons  of  palm  oil  bought 
by  the  defendant  of  the  plaintiff.  At  the  trial  before  Parke»  B., 
at  the  last  Liverpool  Assizes,  it  appeared  that  the  contract  was 
made  in  September,  1888,  by  Messrs.  Boscow  and  Bigg,  brokers 
at  Liverpool,  who  gave  the  following  bought  and  sold  notes : 

"  Mr.  J.  B.  Bayner. 
"  Sir, — ^We  have  this  day  bought  for  your  account,  from  J.  0. 
Bold,  one  hundred  tons  dry  palm  oil,  at  812.  10s.  per  ton ;  also 
from  the  same  party,  one  hundred  tons  ditto  for  Messrs.  Judson 
and  Wilson,  at  81/.  10s.  per  ton,  to  be  taken  from  the  quay  at 
landing  weights,  with  customary  allowances,  and  a  fair  proportion 
of  breakers,  to  be  taken  at  an  allowance  of  twenty-four  per  cent., 
payment  in  cash  in  fourteen  days  from  the  delivery  of  the  oil,  less 
2^  per  cent,  discount.  The  above-mentioned  oil  to  be  delivered 
by  the  sellers  from  the  Speedy  or  Charlotte,  expected  to  arrive 
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here  about  November  or  December  next ;  and  should  the  said         Bold 
veBsel  be  lost,  this  contract  to  be  void.  Ka^sr. 

"  We  are,  Sir,  your  obedient  servants, 

•*  BOSGOW  AND  RiGG." 

"  Mr.  J.  0.  Bold. 

'•  Sib, — We  have  this  day  sold  for  your  account,  to  Messrs. 
Judson  and  Wilson,  payment  in  fourteen  days  by  cash,  less  2^  per 
cent,  discount  from  delivery,  one  hundred  tons  dry  palm  oil,  at 
81/.  lOs.  per  ton ;  also  to  Mr.  J.  B.  Bayner,  payment  as  above, 
one  hundred  tons  *dry  palm  oil,  at  911.  lOs.  per  ton,  ex  Speedy  [.  *344  ] 
and  Charlotte,  to  arrive. 

"  We  are,  Sir,  your  obedient  servants, 

''  BOSCOW  AND  BlOG. 

"  N.B.  A  proportion  of  breakers  to  be  taken  at  an  allowance  of 
two-and-a-half  per  cent." 

The  Speedy  was  lost  on  her  voyage  ;  the  Charlotte  arrived,  but 
not  until  the  8rd  of  May,  1834.  It  was  proved  by  a  broker  in 
Liverpool,  that,  according  to  the  usage  of  that  port,  where 
nothing  is  expressed  to  the  contrary  in  the  contract,  palm  oil  is 
delivered  from  the  quay  at  the  King*s  (i.e.  the  landing)  weights, 
and  c^iiain  known  allowances  are  made ;  and  that,  where  two 
vessels  are  named  in  the  contract,  the  oil,  if  in  good  condition, 
may  be  dehvered  from  either,  according  to  the  option  of  the  seller. 
That,  if  a  vessel  is  warranted  to  arrive  by  a  given  time  with  a  cargo 
of  oil,  the  buyer  is  not  bound  to  take  it,  unless  she  arrives  within 
that  time ;  but  if  a  vessel  is  named  in  the  contract  only  as 
expected  to  arrive  at  a  time  mentioned,  and  she  does  ultimately 
arrive,  whenever  that  may  be,  the  buyer  is  bound  to  take  the  oil : 
BO,  if  two  vessels  are  so  named,  he  is  bound  to  take  it  from  either, 
whenever  she  may  arrive.  For  the  defendant,  it  was  objected 
that  there  were  material  variances  between  the  bought  and  sold 
notes,  and  that  evidence  of  mercantile  usage  was  not  admisstbie 
to  explain  them.  The  learned  Judge  overruled  the  objections, 
bat  gave  the  defendant  leave  to  move  to  enter  a  nonsuit ;  and  the 
plaintiff  had  a  verdict  for  886/.,  the  jury  finding  that,  according 
to  mercantile  usage,  the  notes  agreed. 

21—2 
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Bold  Alexander  now  moved  accordingly : 

Raykkr.  There  can  be  no  doubt,  that  if  there  be  any  material  variance 

between  the  bought  and  sold  notes,  the  plaintiff  cannot  recover : 

[  •S45  ]  Thornton  v.  Kempster  (i).  Now,  there  are  several  variances  *in 
substance  between  these  notes.  First,  the  sold  note  expresses 
that  the  oil  is  sold  to  be  delivered  '^  ex  Speedy  and  Charlotte ^  to 
arrive."  If,  therefore,  the  vessels  arrived  without  any  oil  on 
board,  or  did  not  arrive  at  all,  no  contract  would  arise.  But  the 
bought  note  contains  in  the  first  place  a  perfect  contract  for  the 
delivery  of  a  certain  quantity  of  oil,  without  any  limitation  as  to 
the  vessel  from  which  it  was  to  be  delivered ;  and  though  it  goes 
on  to  say  that  "  the  above-mentioned  oil  is  to  be  delivered  from 
the  Speedy  or  Charlotte,  expected  to  arrive,  &c.,"  that  clause  does 
not  control  the  previous  one,  which  contains  a  perfect  contract, 
but  merely  points  out  the  source  from  which  the  goods  are 
expected.  * 

(Lord  Abinoer,  C.  B.  :  I  do  not  agree  with  that  construction ; 
the  whole  must  be  taken  together  ;  and  though  the  bought  note 
is  more  extended,  it  is  still  a  contract  to  deliver  from  the  Speedy 
and  Cliarlotte ;  and  if  neither  of  them  arrives,  the  purchaser  is 
not  bound.) 

Suppose  the  bought  note  were  the  only  evidence  of  the  contract ; 
under  the  former  part  of  it  the  seller  would  be  bound  to  supply 
the  oil,  from  whatever  source. 

(Lord  Abinoeb,  C.  B.  :  I  think  the  right  construction  of  the 
whole  is,  that  the  oil  was  to  be  delivered  from  certain  vessels 
expected  to  arrive.) 

Secondly,  the  sold  note  states  that  the  oil  is  to  come  *'  ex  Speedy 
and  Charlotte;  "  the  bought  note,  that  it  is  to  be  delivered  from 
the  Speedy  or  Charlotte.  Under  the  former,  therefore,  the  buyer 
would  have  the  choice  of  two  ships  from  which  to  take  it,  but  not 
under  the  latter. 

(Pabke,  B.  :  The  evidence  was,  that  the  seller,  the  party  who 

was  to  do  the  first  act,  had  the  option  to  deliver  from  which  he 

pleased. 

(1)  15  R.  E.  658  (5  Taunt.  786 ;  1  Marsh.  355). 
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LoBD  Abinoeb,  C.  B.  :  If  the  buyer  had  such  a  right  as  you        Bold 
suggest,  it  would  be  satisfied  with  a  gallon  only  from  one  of  the      katneb. 
vessels.    And  on  the  other  hand,  if  one  of  the  ships  only  arrived, 
the  seller  might  say,  I  am  to  deliver  from  both  ;  I  am  not  bound 
till  both  arrive.) 

Then  they  must  both  arrive  *to  satisfy  the  contract  expressed  in       [  *346  ] 
the  Bold  note. 

(Pabke,  B.  :  Yes,  if  you  read  it  strictly  and ;  but  the  evidence 
was  that  the  custom  reads  it  or.) 

Then,  was  parol  evidence  admissible  to  explain  these  variances  ? 
Generally  speaking,  no  doubt,  evidence  of  mercantile  usage  is 
admissible  to  explain  a  mercantile  contract ;  but  that  is  not  a 
universal  rule.  In  Whittaker  v.  Mason  (i),  Tindal,  Ch.  J.,  says — 
''  How  far  a  mercantile  contract,  reduced  to  writing  and  signed 
by  the  parties,  which  is  silent  on  a  particular  point,  may  have 
that  silence  supplied  by  evidence  of  a  general  course  and  usage 
of  the  trade,  within  the  limits  of  which  the  contract  was  made, 
and  to  which  it  relates,  is  a  question  which  it  would  be  difficult 
to  answer  with  exactness  and  precision."  In  Cross  v.  Eglin  (2), 
the  CouBT  appeared  to  be  of  opinion  that  evidence  of  mercantile 
men  was  not  admissible  to  explain  words  of  general  import — such 
as  ''about"  and  ''more  or  less" — occurring  in  a  mercantile 
eoniract.  Here,  the  words  in  which  the  variances  occur  are  no 
less  words  of  ordinary  use  and  signification. 

(LoBD  Abinobb,  G.  B.  :  Parol  evidence  has  been  held  admissible 
to  show  that,  by  the  custom  of  a  particular  district,  a  thousand 
rabbits  meant  twelve  hundred  (3).) 

But  the  words  "  or  "  and  "  and  "  have  no  reference  to  local  usage. 

(LoBD  Abinobb,  C.  B.  :  The  Court  must  look  at  each  contract, 
and  say  whether,  on  its  whole  spirit  and  meaning,  and  did  not 
mean  or,  in  the  understanding  of  the  parties.) 

The  most  material  variance,  however,  occurs  as  to  the  time  of 
arrival  of  the  vessels.    In  the  sold  note,  no  time  of  arrival  at  all 

(1)  2  Bing.  N.  C.  370.  (3)  Smith  v.  Wilson,  37  E.  E.  636 

(2)  36  E.  E.  498  (2  B.  &  Ad.  106).      (3  B.  &  Ad.  728). 
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Bold  is  referred  to ;  in  the  bought  note,  it  is  stated  that  the  ships  are 
Ratnkb.      expected  to  arrive  in  the  November  or  December  following.    By 

the  latter,  therefore,  the  buyer  would  be  authorized  to  make  bis 
[  *^7  ]      calculations  on  *a  delivery  within  two  months ;  by  the  former,  he 

might  be  binding  himself  for  three  years. 

(Pabkb,  B.  :  The  evidence  on  that  point  was,  that  the  words 
''  expected  to  arrive "  created  no  contract,  but  were  a  mere 
representation :  the  arrival  within  a  given  time  must  be  warranted, 
to  make  it  part  of  the  contract.) 

Lord  Abinobr,  C.  B.  : 

The  word  ''  expected  "  is  a  mere  representation,  and  no  part  of 
the  contract ;  although  if  it  were  false,  the  contract  would  be  void. 
I  think  no  rule  should  be  granted. 

Parke,  B.  : 

I  am  of  the  same  opinion.  In  truth,  the  only  question  is 
whether  mercantile  evidence  was  admissible  to  explain  the 
apparent  variances ;  if  so,  all  the  evidence  was  on  one  side,  and 
the  jury  had  no  difSculty  in  finding  accordingly.  And  I  think 
it  is  clear  that  they  were  all  capable  of  being  explained  by  usage. 

BOLLAND,  B. : 

The  one  note  is  an  expansion  of  the  other,  but  they  are 
substantially  the  same;  the  former  shows  the  meaning  of  the 
shorter  terms  used  in  the  latter. 

GuRNBY,  B.,  concurred. 

Ride  refused. 


1886.  DOE  D.  NASH  V.  BIRCH 

Plea*. 

[402] 


£iMh.qf       (1  Meeson  &  Welsby,  402—408;  S.  C.  Tyr.  &  Gr.  769;  6  L.  J.  (N.  S.) 
-Pi«".  Ex.  183.) 


Ejectment  for  a  forfeiture.  A.,  by  an  agreement  in  writing,  let  to  B. 
a  house  at  the  rent  of  60/.  a  year,  to  be  paid  quarterly ;  and  B.  agreed, 
within  three  calendar  months,  to  erect  a  shop-front,  and  otherwise  repair, 
paint,  paper,  and  white- wash  the  house.    And  it  was  further  agreed,  that, 

B.  did  not  erect  the  shop-front  within  three  months,  it  should  be  lawful 
for  A.  or  his  agents  to  retake  possession  of  the  premises,  and  the  agree- 
ment should  be  null  and  void.  B.  continued  in  the  possession  of  the 
premises,  and  enlarged  the  window,  but,  as  the  plaintiff  contended,  did 
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not  erect  a  shop-front.    It  appeared  also,  that,  after  a  quarter's  rent  had         dqe  d. 
become  due,  and  after  the  expiration  of  three  months  from  the  date  of         Nash 
the  agreement,  A.'s  son,  the  father  being  too  ill  to  attend  to  business,         bisoh 
made  a  demand  of  a  quarter's  rent,  which  B.  offered  to  pay,  if  he  would 
indemnify  him  for  a  sum  which  he  had  paid  as  a  penalty  to  A.*8  lessor 
for  carrying  on  a  trade  in  the  premises,  which  was  refused.    At  the  trial, 
B.,  the  defendant,  contended  that  he  had  made  a  shop-front  which 
answered  the  purposes  of  his  trade;  and  he  offered  to  show  that  A. 
held  the  premises  under  a  lease  from  C,  which  contained  a  clause 
imposing  a  penalty  upon  the  lessee,  if  he  allowed  a  trade  to  be  carried 
on  upon  the  premises;   from  which  it  was  to  be  inferred  that  the 
words  shop-front,  in  the  agreement,   were  used  in  a  peculiar  sense; 
bat  this  evidence  was  rejected :  Held,  that  such  evidence  was  clearly 
inadmissible  to  explain  the  meaning  of  the  words  shop-front,  in  the 
agreement 

Held,  also,  it  not  having  been  proved  that  A.  himself  had  had  any 
notioe  of  the  nature  of  the  alterations,  that  the  son  had  not  sufficient 
authority  to  waive  the  forfeiture. 

The  demand  of  rent  which  becomes  due  subsequent  to  a  forfeiture, 
amounts  to  a  waiver  of  the  forfeiture :  per  Pabkb,  B.  (1). 

Held,  also,  that  the  proviso  in  the  agreement,  that  it  should  become 
"ntill  and  void,"  made  it  a  lease  voidable  only  at  the  election  of  the 
lessor. 

Ejbctmbkt  to  recover  a  house  and  premises  in  Crawford 
Street,  in  the  parish  of  St.  Mary-le-bone,  in  the  county  of 
Middlesex.  The  cause  was  tried  before  Lord  Abinger,  G.  B., 
at  the  Middlesex  sittings  after  last  Michaelmas  Term,  when 
it  appeared  that  the  lessor  of  the  plaintiff  was  the  lessee  of  the 
premises  in  question  under  Mr.  Portman,  for  a  long  term,  and 
that  the  defendant  had  agreed  with  one  George  Chowles,  the 
agent  of  the  lessor  of  the  plaintiff,  for  a  lease  of  the  premises  in 
question,  which  was  then  a  private  house,  for  the  purpose  of 
opening  it  as  an  eating-house  and  beer-shop.  By  that  agreement, 
which  was  dated  the  1st  of  June,  1885,  and  made  between  the 
said  George  Ghowles  and  Richard  Birch,  the  defendant,  in 
consideration  of  the  sum  of  601.  per  annum,  to  be  paid  quarterly, 
the  said  George  Ghowles  agreed  to  let  the  said  B.  Birch  the 
premises  in  question,  on  lease  for  seven,  fourteen,  or  twenty-one 
years,  determinable  at  the  end  of  each  separate  term  at  the 
option  of  the  said  B.  Birch ;   and  the  said  B.  Birch  agreed 

(1)  See  this  cftWum  cited  by  Ceow-  Ward  v.  Day  (1863)  33  L.  J.  Q.  B. 

DSH,  J.  in  Dendy  v.  Nieholl  (1858)  3,   11 ;  Ex.  Ch.,  5  B.  &  S.  359;  33 

4  C.  B.  (N.  S.)  376,  385,  27  L.  J.  C.  P.  L.  J.  Q.  B.  2M.— R.  C, 
220,  223.    And  by  CBOicrrox,  J.  in 
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Dob  d.  Erie,  in  Hilary  Term  last,  moved  for  a  new  trial,  on  two 

«.  grounds :  first,  that  the  evidence  tendered  was  admissible ;  and, 

^^^^*  secondly,  that  the  plaintiff  had  waived  the  forfeiture.  First,  he 
contended  that  the  evidence  was  admissible  to  explain  what  the 
parties  intended  by  the  words  **  shop-front "  in  the  agreement, 
because,  if  by  the  terms  of  the  lease  from  the  ground  landlord, 
the  carrying  on  a  trade  in  a  shop  would  create  a  forfeiture 
of  the  term,  it  might  fairly  be  assumed  that  the  meaning  of 
the  words  used  in  the  agreement  was  different  from  that  which 
they  purported  to  express.  But  the  Court  were  clearly  of 
opinion  that  the  evidence  was  inadmissible  for  this  purpose. 
Lord  Abinobb,  G.  B.,  observing,  that  it  was  a  question  whether, 
in  construing  a  contract  between  A.  and  B.,  you  might  call 
in  aid  a  contract  between  A.  and  C,  to  show  the  meaning 
of  the  former  contract.  The  Court,  however,  granted  a  rule 
to  show  cause,  on  the  ground  of  the  waiver  of  the  forfeiture, 
against  which — 

BmnpdSy  Serjt.,  on  a  former  day  in  this  Term,  showed 
cause : 

First,  the  demand  of  rent  was  no  waiver  of  the  forfeiture, 
because,  by  the  terms  of  the  agreement,  the  lessor  of  the 
plaintiff  had  not  only  a  right  to  enter,  but  the  agreement 
was  to  be  null  and  void.  There  is  a  distinction  between  this 
case  and  the  case  where  there  is  a  proviso  for  re-entering  for 
[  *406  ]  breach  of  covenants,  as  there  *the  lessor  has  an  option  to  avoid 
the  lease,  or  to  waive  the  forfeiture :  Doe  d.  Brian  v.  Bancks  (i). 
But  this  cannot  be  waived,  as  it  becomes  null  and  void  on  the 
stipulation  not  being  performed.  It  is  in  the  nature  of  a 
condition  precedent. 

(Parke,  B.  :  You  argue,  that  if  it  is  to  be  absolutely  void, 
the  forfeiture  cannot  be  waived  ;  but  the  argument  on  the  other 
side  is,  that  there  is  no  difference  as  to  that,  since  the  case 
of  Doe  V.  Bancks.  In  that  case  the  tenant  wanted  to  show  that 
the  lease  was  void  by  his  own  act,  arguing  that  he  might 
take  advantage  of  his  own  wrong;  but  the  Court  held,  that 

(1)  23  B.  B.  318  (4  B.  &  Aid.  401), 
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as  long  as  the  landlord  chose  to  say  it  was  not  void,  the  tenant       Doe  d. 
should  not  be  allowed  to  say  that  it  was.) 


r. 
IUBOH. 


But,  secondly,  even  supposing  that  it  was  not  null  and  void, 
unless  the  landlord  chose  to  say  so,  the  demand  of  rent  alone 
does  not  amount  to  a  waiver  of  the  forfeiture.  No  case  suggests 
that  a  demand  of  rent  is  sufficient.  It  is  not  an  act  which 
admits  an  existing  tenancy. 

(Pabkb,  B.  :  In  Green's  case  (i),  calling  the  party  a  tenant, 
in  a  receipt  for  by-gone  rent,  was  held  to  be  sufficient  evidence 
of  a  waiver ;  and  that  though  the  receipt  of  the  rent  would  not 
be  a  waiver,  yet,  that  the  calling  him  tenant  in  the  receipt  was. 
You  may  say,  that  a  demand  of  rent  is  not  a  forfeiture,  because 
the  landlord  in  effect  says,  if  you  will  pay  me  the  rent,  I  will 
accept  you  as  tenant,  and  the  tenant  does  not  do  so  ;  therefore  it 
is  incomplete  :  some  distinct  act  ought  to  be  done,  to  constitute 
a  waiver.) 

All  the  cases  where  it  has  been  held  that  acceptance  of  rent  due 
subsequent  to  a  forfeiture  amounts  to  a  waiver  of  the  forfeiture, 
are  cases  where  the  individual  act  is  not  the  act  of  one  party 
only,  but  where  one  pays  and  the  other  receives  the  rent,  and 
the  tenant  suffers  a  loss  by  the  payment  of  the  rent.  The 
landlord,  having  gained  an  advantage  by  treating  him  as  tenant, 
is  not  allowed  afterwards  to  say  that  he  is  not  ^tenant.  Thirdly,  [  *407  ] 
the  son  had  no  sufficient  agency  to  authorize  him  to  waive  the 
forfeiture.  He  was  not  his  father's  general  agent,  but  merely 
acted  for  him  whilst  he  was  too  ill  to  attend  to  business  himself. 
The  agent's  knowledge  of  the  forfeiture  is  not  equal  to  the 
knowledge  of  the  lessor,  unless  it  is  shown  that  he  has  a  general 
authority  to  do  any  thing  with  the  property.  If  he  has  not  the 
power  to  sell  the  estate,  how  can  he  have  authority  to  do  an  act 
which  deprives  his  principal  of  the  estate  ?  The  son  might  have 
an  authority  to  receive  the  rent,  but  it  was  an  authority  limited 
to  that  extent. 

(Aldbbson,  B.  :  The  receipt  of  rent,  after  a  forfeiture,  might 
make  the  party  tenant  from  year  to  year  against  the  lessor. 

(1)  Oro.  Eliz.  3. 
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Doe  d.       By  receiving  the  rent,  the  lessor  is  supposed  to  have  said  that  he 
V,  is  tenant  from  year  to  year;  he  thereby  becomes  tenant  from 

BiBCH.         y^j,  ^  y^j.^ 

LoBD  Abinoeb,  G.  B.  :  The  question  which  has  been  raised  is, 
whether  a  demand  of  rent  would  create  a  tenancy  from  year  to 
year  ?    The  Court  is  inclined  to  think  that  it  would  not.) 

Barstow^  on  a  subsequent  day,  was  heard  in  support  of 
the  rule : 

As  to  the  words,  that  the  agreement  shall  be  absolutely  void, 
in  addition  to  the  case  of  Doe  v.  Bancks,  the  subsequent  case  of 
Amsby  v.  Woodward  (i)  is  a  decisive  authority  to  show  that 
where  the  words  are  like  those  in  this  agreement,  the  landlord 
may  waive  a  forfeiture  by  the  acceptance  of  rent  accrued  due 
subsequently  to  the  forfeiture.  Then,  as  to  the  authority  of  the 
son,  he  was  the  agent  of  his  father,  and  had  authority  as  such 
to  bind  his  father  by  the  demand  of  rent,  which  amounted 
to  a  waiver  of  the  forfeiture.  The  evidence  shows  that  he 
conducted  the  whole  of  his  father's  business,  and  it  does  not 
appear  that  there  was  any  limit  to  his  agency ;  and  from  his 
demand  of  the  rent,  it  may  fairly  be  presumed  that  he  had 
authority  to  receive  it. 

[  408  ]       Lord  Abingbr,  C.  B.  : 

You  have  succeeded  in  showing  that,  according  to  the 
authorities,  your  construction  of  the  words  '*  null  and  void," 
in  the  agreement,  is  the  correct  one.  But  the  Court  think  there 
is  very  great  difficulty  as  to  the  question  of  the  son's  agency, 
and  we  are  of  opinion  that  there  is  not  sufficient  evidence  of  his 
authority  to  waive  the  forfeiture. 

Parke,  B.  : 

The  whole  turns  on  the  point,  whether  the  son  had  authority 
to  waive  the  forfeiture.  It  seems  to  me,  that  the  son  had 
probably  an  authority  to  receive  the  rent,  but  not  to  grant  a  new 
lease,  by  waiving  the  forfeiture  of  the  former  one.  If  it  had 
been  proved  that  the  father  had  had  notice  of  the  alterations, 
(1)  6  B.  &  0.  519;  9  Dowl.  &  By.  536. 
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and  he  had  still  allowed  the    son  to  receive  the  rent,   the       DoKd. 
forfeiture  might  have  been  waived.    But  that  was  not  proved,  r. 

and  the  question  of  waiver  does  not  therefore  distinctly  arise  ®'»ch. 
in  this  case.  If  it  had,  the  authorities  cited  show  that  this  was 
a  lease  voidable  at  the  election  of  the  landlord.  Then  I  think 
that  an  absolute,  unqualified  demand  of  the  rent,  bj  a  person 
having  sufficient  authority,  would  have  amounted  to  a  waiver  of 
the  forfeiture,  and  it  would  have  been  like  the  case  I  cited  from 
Croke's  Reports. 

Aldbbson,  B.,  and  Gurnby,  B.,  concurred. 

Rule  discharged. 


HARDING  V.  F0R8HAW.  ^^ 

(1  Meeson  &  Welsby,  415--417;  S.  C.  Tyr.  &  Gr.  472;  4  Dowl.  P.  C.  761.)        Ereh.  of 

Pleas, 
An  action  for  certain  commiseion  on  the  purchase  of  land,  and  all        r  ^^g  -i 

matters  in  difference  between  the  parties,  were  referred  to  arbitration ;         ** 

the  costs  of  the  suit  and  of  the  reference  and  award,  and  all  other  costs, 

to  abide  the  event ;  final  judgment  to  be  entered  up  for  the  plaintiff  or 

defendant,  according  to  the  award,  for  an}*  damages  or  costs  awarded 

to  either  of  them,  and  execution  to  issue.    The  arbitrator  awarded,  that 

the  plaintiff  had  no  cause  of  action  against  the  defendant,  and  that 

the  plaintiff  should  pay  to  the  defendant  a  certain  sum,  which  he 

found  to  be  due  and  owing  from  the  plaintiff  to  the  defendant.     The 

arbitrator  then  declared  that  his  award  was  not  intended  to  exclude  the 

plaintiff  from  the  receipt  of  his  commission  on  certain  land  purchased, 

to  which  he  would  be  entitled  under  a  certain  agreement :  Held,  that  the 

arbitrator  had  no  power  given  him  to  order  a  verdict  to  be  entered,  but 

merely  to  decide  whether  the  plaintiff  had  any  cause  of  action  against 

the  defendant ;  and  that  the  award  was  sufficiently  final. 

Action  to  recover  the  sum  of  244Z.  17«.  6d.  for  commission 
on  the  purchase  and  sale  of  certain  lands  by  the  plaintiff  as  the 
commission  agent  of  the  defendant,  and  for  money  paid  to  the 
defendant's  ase.  The  cause  and  all  matters  in  difference  between 
the  parties  were  referred  to  arbitration  at  the  last  Liverpool 
Summer  Assizes,  under  an  order  of  Nisi  Prius,  by  which  it  was 
ordered,  that  ''  the  costs  of  the  suit,  and  of  the  reference  and 
award,  and  all  other  costs,  should  abide  the  event,  as  in  the 
ease  of  a  trial  at  law;  final  judgment  to  be  entered  up  for  the 
plaintiff  or  the  defendant  according  to  the  award,  for  any  damages 
or  coets  awarded  to  either  of  them,  and  execution  to  issue.*' 
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Habdino  The  arbitrator  made  his  award  in  the  following  terms :  ''  First,  I 
FoBBHAw.  award  and  find  that  John  Harding,  the  plaintiff,  has  no  cause 
of  action  against  John  Forshaw,  the  defendant,  but  on  the 
contrary ;  and  I  do  award,  that  the  plaintiff  shall  pay  unto  the 
defendant,  on  &c.,  at  <&c.,  the  sum  of  961.  18«.  4d.,  which  sum  I 
award  and  find  to  be  due  and  owing  from  the  plaintiff  to  the 
defendant :  and  I  declare  that  my  award  is  not  intended  to 
[*ji6]  ^exclude  the  said  John  Harding  from  the  receipt  of  his  com- 
mission on  the  land  purchased  from  Mr.  Gulshaw,  at  Edge  Hill, 
which  he  will  be  entitled  to  receive  according  to  the  terms  of  an 
agreement  marked  B.,  and  signed  by  the  said  John  Forshaw." 

AddUon,  in  Hilary  Term  last,  moved  to  set  aside  the  award 
on  the  ground  that  it  was  not  final : 

The  arbitrator  has  awarded  that  the  plaintiff  has  no  cause 
of  action ;  but  he  has  not  said  how  the  cause  was  to  be  deter- 
mined ;  and  it  is  impossible  for  the  Court  to  say  for  whom  the 
arbitrator  intended  that  the  verdict  should  be  entered. 

(Parks,  B.  :  It  ought  to  be  entered  up  as  on  a  judgment  by 
confession.) 

It  is  submitted  that  the  arbitrator  ought  to  have  said  so  in 
express  terms. 

(Aldbbson,  B.  :  He  has  awarded  that  the  plaintiff  has  no 
cause  of  action,  and  that  a  sum  of  money  is  due  and  owing 
from  the  plaintiff  to  the  defendant ;  is  not  that  deciding  for  the 
defendant  against  the  plaintiff  ?) 

Unless  he  award  how  the  verdict  is  to  be  entered  up,  the  costs 
cannot  be  taxed.  In  Morris  v.  Daniel  (i),  where  the  costs  of  the 
action  and  of  the  award  were  to  abide  the  event  of  the  award, 
and  the  arbitrators  awarded  that  the  plaintiff  had  a  good 
cause  of  action  on  five  out  of  eight  counts ;  that  the  defendant 
should  pay  51.  damages ;  and  that  no  further  proceedings  should 
be  had  in  the  action ;  it  was  held,  that  there  was  no  award  as 
to  three  counts — no  event  to  authorize  the  taxation  of  costs  on 
those  counts ;  and  that  no  part  of  the  award  could  stand. 

(1)  38  R.  R.  530  (10  Bing.  507  ;  4  Moore  &  Scott,  383). 
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(Parke,  B.  :  That  is  not  like  the  present  case,  because  here  the     Habdiko 
arbitrator  has  decided  that  the  plaintiff  has  no  cause  of  action.)       forshaw. 

In  Re  Leemwig{i),  where  a  replevin  suit  and  all  matters  in 
diiSerence  touching  the  distress  were  referred,  the  *costs  of  the  [  *117  ] 
Boit  to  abide  the  event,  and  the  arbitrator  awarded  that  the  rent 
was  14Z.,  and  that  62.  were  due  for  rent  at  the  time  of  the  dis- 
tress ;  that  the  plaintiff  should  pay  the  defendant  6Z.,and  that  the 
action  should  be  no  further  prosecuted;  it  was  held,  that  the 
award  did  not  show  who  ought  to  pay  the  costs  which  were  to  abide 
the  event  of  the  suit ;  and  consequently,  that  it  was  not  final.  It 
certainly  did  not  appear  for  what  rent  the  defendant  had  avowed. 

(Pa&kb,  B.  :  It  was  put  on  that  ground.) 

In  Grundy  v.  Wilson  (2),  where  the  arbitrator  found  one  issue 
for  the  defendant,  and  awarded  the  payment  of  rent  due  to  him, 
but  ordered  no  verdict  or  judgment  to  be  entered ;  it  was  held, 
that  the  defendant  was  not  entitled  to  enter  up  judgment  in  the 
action  for  the  rent  and  the  costs  of  the  action,  which  had  been 
taxed  to  him.  That  was  a  strong  case,  for  there  the  merits  of 
the  case  had  been  disposed  of  by  the  arbitrator. 

(Pabke,  B.  :  Here  the  arbitrator  decides,  that  the  plaintiff  has 
no  cause  of  action.  The  arbitrator  had  no  power  given  him  to 
order  a  verdict  to  be  entered  up.  All  that  he  had  to  decide  was, 
whether  the  plaintiff  had  any  cause  of  action,  and  then  judgment 
was  to  be  entered  up  according  to  his  decision  upon  that  point.) 

Secondly,  the  award  is  not  final  in  another  respect,  for  he 
declares  that  it  is  not  to  preclude  the  plaintiff  from  the  receipt 
of  his  commission  on  the  land  purchased  from  Mr.  Gulshaw, 
which  he  will  be  entitled  to  receive  under  a  certain  agreement. 
Instead  of  settling  that  difference  between  the  parties,  he  leaves 
it  undisposed  of. 

Pabke,  B.  : 

He  says  that  there  is  nothing  due  at  present. 

AiiDBBsoN  and  Gubnby,  BB.,  concurred. 

Rule  refused. 
(1)  39  B.  B.  516  (5  B.  &  Ad.  403) ;      N.  &  M.  232. 
S.  C.  nom.  Leeming  v.  Feamley,  2  (2)  7  Taunt.  700. 
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1836.  MILLS  V.  JOSEPH  BARBER  (1). 

JS^eh,  of       (1  Meeson  &  Welsby,  426-^32;  S.  C.  Tyr.  &  Gr.  835;  2  Gale,  5;  5  L.  J. 
-PteM.  (N.  8.)  Ex.  204;  5  Dowl.  P.  C.  77.) 

-'  Assumpeit  by  the  indorsee  against  the  acceptor  of  a  bill  of  exchange. 

Plea — ^that  the  defendant  accepted  the  bill  for  the  accommodation  of  the 
drawer,  and  that  the  drawer  did  not  give,  nor  did  he  the  defendant 
receive,  any  consideration  for  his  accepting  or  paying  the  bill ;  that  the 
drawer  indorsed  the  bill  to  the  plaintiff  without  any  consideration,  and 
that  the  plaintiff  held  the  bill  without  consideration.  Beplication — that 
the  drawer  indorsed  the  bill  to  the  plaintiff  for  a  good  and  valuable  con- 
sideration :  Held,  that  it  was  not  incumbent  on  the  plaintiff  to  begin, 
and  prove,  in  the  first  instance,  that  he  gave  value  for  the  bill ;  but  that 
the  rule  is  otherwise,  where  the  title  of  the  holder  is  impeached  on  the 
ground  of  fraud,  duress,  or  that  the  bill  has  been  lost  or  stolen. 

Assumpsit  against  the  acceptor  of  a  bill  of  exchange  drawn  by 
one  Samuel  Barber  upon  the  defendant  for  the  sum  of  100/., 
[  *i26  ]  payable  two  months  after  date  to  the  order  *of  the  drawer,  and 
by  him  indorsed  to  the  plaintiff.  The  defendant  pleaded  that 
he  accepted  the  bill  at  the  request  and  for  the  accommodation 
of  the  said  Samuel  Barber,  and  that  the  said  Samuel  Barber 
did  not  give,  nor  did  he  the  defendant  have  or  receive,  any 
value  or  consideration  for  his  the  defendant's  accepting  or 
paying  the  said  bill  of  exchange ;  that  the  said  Samuel  Barber 
indorsed  the  said  bill  to  the  plaintiff  without  any  value  or  con- 
sideration, and  that  the  said  Samuel  Barber  and  the  said 
plaintiff  have  always  respectively  held  the  said  bill  without  any 
value  or  consideration.  Verification.  Beplication,  that  the  said 
Samuel  Barber  indorsed  the  said  bill  of  exchange  to  the 
plaintiff  for  a  good  and  valuable  consideration ;  concluding  to 
the  country.  At  the  trial  before  Alderson,  B.,  at  the  Middlesex 
sittings  in  Hilary  Term  last,  a  question  arose  whether  the 
plaintiff  was  bound  to  prove  consideration  for  the  bill,  or  whether 
the  defendant  was  not  bound  to  show  the  want  of  consideration  ; 
the  learned  Judge  held  the  latter,  and  the  defendant  not  being 
prepared  to  prove  the  want  of  consideration,  he  directed  a 
verdict  to  be  entered  for  the  plaintiff. 

Humfrey^  in  the  same  Term,  obtained  a  rule  to  show  cause 
why  there  should  not  be  a  new  trial,  on  the  ground  that  the 

(1)  Bills  of  Exchange  Act,  1882  (45  &  46  Vict,  c  61),  s.  30.— E.  C. 
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onus  lay  upon  the  plaintiflf,  relying  on  Simpson  v.  Clarke  (i),        Mills 
where  Lord  Abikgeb,  C.  B.,  intimated  an  opinion  in  the  course      babrbb. 
of  his  judgment,  that,  where  the  pleadings  are  such  as  in  the 
present  case,  it  is  incumbent  upon  the  plaintiff  to  prove  the 
consideration.    Against  this  rule,  on  a  former  day  in  this  Term, 

Theobald  showed  cause : 

The  question  arises,  from  the  admission  on  the  record  that 
this  was  an  accommodation  bill,  whether  the  plaintiff  was  bound 
to  prove  consideration,  or  whether  the  defendant  ought  to  have 
shown  the  *want  of  it.  The  decision  of  the  learned  Judge  at  the  [  *^27  ] 
trial  was  perfectly  right ;  and  it  was  not  incumbent  on  the  plain- 
tiff to  prove  consideration  in  the  first  instance.  Undoubtedly, 
the  replication  does  allege  affirmatively  that  the  plaintiff 
gave  valuable  consideration  for  the  indorsement,  but  he  was 
not  therefore  bound  to  prove  it  in  the  first  instance.  In  Low  v. 
Burrows  (2),  where,  to  an  action  on  a  bill  of  exchange  by  the 
drawer  against  the  acceptor,  the  defendant  pleaded  that  there 
was  no  consideration  for  the  acceptance ;  and  the  plaintiff 
replied  that  there  was  consideration  for  the  acceptance,  to  wit, 
the  sale  and  delivery  of  goods,  concluding  to  the  country,  as  in 
the  present  case :  it  was  held  that  the  plaintiff  was  not  bound 
to  prove  the  consideration  alleged,  and  that  it  lay  on  the 
defendant  to  show  want  of  consideration. 

(Aldbbson,  B.  :  The  replication  is  in  the  affirmative,  but  it  is 
m  answer  to  a  negative.  Upon  the  question  as  to  who  is  to 
begin,  is  it  not  the  proper  test  to  examine  whether,  if  the  parti- 
cular allegation  be  struck  out  of  the  plea,  there  will  or  will 
not  be  a  defence  to  the  action  ?  It  is  immaterial  whether  the 
allegation  be  in  the  affirmative  or  negative. 

Pabeb,  B.  :  There  is  no  difficulty  on  that  part  of  the  case : 
the  burthen  of  proof  is  certainly  on  the  defendant. 

LoBB  Abinobb,  C.  B.  :  The  question  is,  whether,  supposing 
the  defendant  to  have  proved  those  facts  which  the  replication 
admits,  it  did  not  become  incumbent  on  the  plaintiff  to  prove 

(1)  2  Gr.  M.  &  B.  342.  (2)  2  Ad.  &  El.  483;  4  Ney.  &  Man.  366. 
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MiLiB       his  title  to  sue  by  showing  that  he  was  not  the  mere  agent  of 
Babbeb       the  party  who  had  received  the  bill  without  consideration.) 

The  plaintiff  is  not  compelled  to  do  so,  unless  the  defendant  has 
shown  some  fraud  or  some  defect  of  that  nature  in  the  plaintiff's 
title.  In  Bayley  on  Bills (i),  it  is  said,  ''In  many  cases  the 
plaintiff  is  compellable  to  prove  that  either  he  or  some  preceding 
party  took  the  bill  or  note  bond  Jide,  and  for  value.  As  in  case 
[  •428  ]  of  a  bill  or  note  *originally  given  without  consideration,  and 
whilst  the  person  giving  it  was  under  duress,  or  in  case  of  a  bill 
or  note  obtained  by  fraud,  or  in  case  of  a  transfer  by  delivery 
by  a  person  not  entitled  to  make  it,  as  in  the  instance  of  bills 
or  notes  which  have  been  stolen.*'  It  is  not  there  said  that  the 
mere  fact  of  the  bill  being  an  accommodation  bill  throws  the 
proof  of  value  on  the  holder,  but  only  in  cases  where  there  is 
some  fraud,  or  something  of  a  similar  nature.  Fentum  v. 
Poeock  (2)  will  probably  be  referred  to,  to  show  that  the  practice 
in  actions  upon  accommodation  bills  is  for  the  plaintiff  to  prove 
'  that  he  gave  value.  But  that  was  not  the  point  decided  in  that 
case,  for  there  it  was  quite  immaterial  as  respected  the  decision 
whether  the  plaintiff  had  given  consideration  for  the  bill  or 
not.  An  accommodation  bill  cannot  be  considered  to  be  like 
the  case  of  a  fraudulent  transfer. 

(Parke,  B.  :  It  is  rather  a  fraud  upon  the  holder  than  the 
acceptor. 

Aldbrson,  B.  :  In  Percival  v.  Frampton  (z) ,  Parke,  B.,  says, 
''The  only  fact  admitted  on  the  pleadings  is  that  the  indorse- 
ment was  for  the  accommodation  of  the  maker,  but  that  raises 
no  inference  that  the  plaintiffs  were  holders  without  considera- 
tion.*' The  object  of  an  accommodation  bill  is  to  enable  the 
drawer  to  raise  money,   and    therefore  the  inference  is  the 

other  way. 

• 

Lord  Abinobr,  C.  B.  :  The  diflficulty  I  have  felt  is  to  compel 
the  defendant  to  give  evidence  of  a  transaction  with  which  he 
has  no  privity.) 

ri)  P.  372.  (3)  2  Cr.  M.  &  R.  183. 

(2)  5  Taunt.  192. 
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He  can  do  that  which  it  is  said  the  plaintiff  can  do,  namely,        Mills 
call  the  party  who  transferred  it.  Babbbb. 


(PiUKE,  B. :  A  bill  of  exchange  prima  facie  imports  considera- 
tion, and  it  always  struck  me  that  some  suspicion  must  be 
thrown  on  the  plaintiff's  title  in  order  to  rebut  that.  The  mere 
giving  of  a  notice  requiring  the  plaintiff  to  prove  consideration 
was  held  by  Lord  Ellbnborouoh,  in  Reynolds  v.  Chettle  (i),  to 
be  insufficient  to  compel  the  plaintiff  to  do  so.  In  Thonias  v. 
Newton  (2)  the  plaintiff's  title  was  impeached.  *In  Low  v.  [  *^^9  ] 
Chifney  (3)  the  Court  of  Common  Pleas  agreed  to  this  doctrine. 
The  defendant  not  having  impeached  the  title  of  the  plaintiff 
to  the  bill,  nor  shown  any  fraud  or  cast  any  suspicion  upon  it, 
is  in  my  opinion  entitled  to  retain  his  verdict.) 

Huvifreyy  contra: 

The  simple  question  is,  whether,  when  it  is  admitted  on  the 
pleadings  that  as  between  the  original  parties  this  is  an  accom- 
modation bill,  and  accepted  without  consideration,  the  plaiutiff 
is  not  bound  to  prove  that  he  gave  value  for  it,  according  to 
the  decision  of  the  Court  of  King's  Bench,  by  a  majority  of 
the  Judges,  in  Heath  v.  Sansom  (4). 

(Pabke,  B.  :  The  decision  of  this  Court  in  Percival  v. 
Frampton  (6)  was  to  the  contrary.) 

It  is  there  said,  that,  in  the  case  of  an  accommodation  bill, 
it  may  be  presumed  that  value  has  been  obtained  for  it;  but 
that  where  a  bill  has  been  obtained  by  fraud,  or  has  been  lost 
or  stolen,  the  inference  might  arise  that  the  holder  had  not 
given  full  consideration  for  it.  It  is,  however,  difficult  to  see 
why  the  holder  of  a  bill  which  may  have  passed  through 
many  hands  since  the  fraud  or  loss,  is  not  quite  as  Ukely  to 
be  a  holder  for  value,  as  when  it  was  originally  an  accom- 
modation bill.  The  principle  which  requires  the  plaintiff  to 
prove  consideration  in  the  one  case  is  equally  applicable  to  the 
other;  assuming   that  a  party  who  obtains  a  bill  by  fraud 

(1)  2  Camp.  596.  (4)  2  B.  &  Ad.  291. 

(2)  2  Car.  &  P.  606.  (5)  2  Or.  M.  &  R.  180. 
13)  1  Biag.  N.  C.  267 ;  1  Scott,  95. 
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&IILL8  would  part  with  it  for  little  valae,  the  same  reasoning  applies 
BikBBSB.  to  accommodation  bills,  where  the  party  gets  the  bill  for  nothing. 
It  is  important  that  some  clear  rule  should  be  laid  down,  because 
since  the  new  rules  the  question  comes  before  the  Court  every 
day.  The  authorities  being  conflicting,  it  will  be  safer  to  adhere 
to  the  decision  of  the  Court  of  King's  Bench  in  Heath  v.  Sansom, 
and  that  is  the  most  convenient  rule  to  adopt.     It  must  be 

[  **80  ]  admitted  that  in  Lewis  v.  Lady  Hyde  Parker,  *Willums,  J., 
at  Nisi  Prius,  ruled  according  to  the  decision  of  this  Court  in 
Percival  v.  Franipton,  and  the  Court  of  King's  Bench  in  this 
Term  decided  that  he  was  right,  on  the  authority  of  that  case ; 
but  it  is  submitted  that  that  decision  was  erroneous. 

(BoLLAND,  B. :  In  WyaU  v.  BttZmer  (i),  Etbe,  Ch.  J.,  held,  that 
the  circumstance  of  the  original  transaction  being  contrary  to 
law  (provided  the  security  was  not  declared  to  be  void  by  law), 
did  not,  where  the  action  was  by  a  remote  indorsee,  necessarily 
call  upon  him  to  prove  the  consideration ;  and  that  if  the  defen- 
dant meant  to  call  upon  the  holder  to  prove  consideration,  it 
would  be  necessary  to  implicate  him  some  way  in  the  transaction, 

or  to  show  some  degree  of  privity  respecting  it.) 

Cur.  adv.  vtdt. 

The  judgment  of  the  Court  was  now  delivered  by — 

Lord  Abinoeb,  C.  B.  : 

This  was  an  action  against  the  acceptor  of  a  bill  of  exchange, 
in  which  the  defendant  had  pleaded  that  the  bill  of  exchange 
was  given  without  any  consideration,  and  for  the  accommoda- 
tion of  the  drawer,  and  indorsed  to  the  plaintiff  without  value ; 
to  which  the  plaintiff  replied,  that  it  was  indorsed  to  him  for 
a  valuable  consideration.  At  the  trial,  the  plaintiff  stood  upon 
his  right,  contending  that  the  possession  of  the  bill  itself  was 
prirnd  facie  evidence  of  consideration;  the  defendant  insisted 
that  it  was  cast  upon  the  plaintiff  to  prove  affirmatively  that 
he  did  give  value  for  the  bill.  Neither  party  choosing  to 
act,  the  learned  Judge  took  it  upon  himself,  and  directed  the 
verdict  to  be  entered  for  the  plaintiff.    The  question  is,  whether 

(1)  2  Esp.  638. 
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he  was  right  in  so  doing.  It  is  rather  a  question  of  practice  Mills 
than  of  law.  No  doubt  the  rule  of  law  is,  that,  where  a  plain-  babbeb. 
tiff  has  not  given  consideration  for  a  bill  of  exchange,  for  which 
no  consideration  ^has  been  previously  obtained,  he  cannot  recover  [  *48i  ] 
upon  it.  But  the  doubt  is  as  to  which  party  is  required  to  give 
evidence.  Gases  were  cited  to  show  the  practice  to  have  been 
for  the  plaintiff  to  prove  consideration  given  by  him.  I  must 
own,  that,  as  far  as  my  experience  has  gone,  that  was  the 
coarse.  I  never  have  known  the  point  mooted  except  in  certain 
cases.  A  practice  had  grown  up  of  giving  a  notice  to  the  plain- 
tiff calling  upon  him  to  prove  consideration,  and  it  was  a  very 
general  course,  where  such  a  notice  had  been  given,  for  the 
plaintiff  to  do  so  in  the  first  instance.  But  I  have  known  cases 
where  the  plaintiff  has  refused  at  first,  and  then  the  defendant 
having  proved  that  the  bill  was  an  accommodation  bill,  the 
plaintiff  has  in  reply  given  proof  of  his  being  a  holder  for 
value.  The  Judges  have  taken  this  question  into  consideration, 
it  having  become  much  more  important  to  settle  it,  than  the 
particular  manner  in  which  it  should  be  settled.  The  Court 
of  King's  Bench  has  been  consulted ;  and  Littledale,  J.,  and 
Pattbson,  J.,  have  withdrawn  the  opinions  which  they  expressed 
in  the  case  of  Heath  v.  Sansoin.  In  Simpson  v.  Clarke,  un- 
doubtedly I  stated  what  I  now  state,  that  the  practice  was  for 
the  holder  to  prove  that  he  gave  value  for  the  bill.  I  cannot 
say  that  I  have  departed  from  that  opinion  without  some  con- 
sideration of  the  public  convenience.  In  Simpson  v.  Clarke, 
I  expressly  stated  that  I  did  not  decide  the  case  upon  this 
point,  and  I  said  it  was  not  intended  to  determine  the  question. 
It  is  impossible  to  read  my  judgment  in  that  case  without  per- 
ceiving that  I  abstained  from  deciding  it.  I  think  I  made  a 
distinction  between  bills  given  for  accommodation  only,  and 
cases  of  fraud.  There  is,  indeed,  a  substantial  distinction 
between  them,  inasmuch  as  in  the  former  case  it  is  to  be  pre- 
sumed that  money  has  been  obtained  upon  the  bill.  If  a  man 
eomes  into  Court  without  any  suspicion  of  fraud,  but  only  as 
the  holder  of  an  accommodation  bill,  it  may  fairly  be  presumed 
that  he  is  a  holder  for  value.  The  proof  of  its  being  an  *accom-  [  *432  ] 
modation  bill  is  no  evidence  of  the  want  of  consideration  in  the 


342  1886.    EX.     1  MEE.  &  W.  482.  [r.b- 


Mills  holder.  If  the  defendant  says,  I  lent  my  name  to  .the  drawer 
Babbeb.  for  the  purpose  of  his  raising  money  upon  the  bUl,  the  proba- 
bility is,  that  money  was  obtained  upon  the  bill.  Unless,  there- 
fore, the  bill  be  connected  with  some  fraud,  and  a  suspicion  of 
a  fraud  be  raised  from  its  being  shown  that  something  has  been 
done  with  it  of  an  illegal  nature,  as  that  it  has  been  clandes- 
tinely taken  away,  or  has  been  lost  or  stolen,  in  which  cases 
the  holder  must  show  that  he  gave  value  for  it,  the  onus  pro- 
bandi  is  cast  upon  the  defendant.  The  decision  of  the  present 
case  requires  only  to  lay  down  this  rule,  that,  where  there  is 
no  fraud,  nor  any  suspicion  of  fraud,  but  the  simple  fact  is, 
that  the  defendant  received  no  consideration  for  his  acceptance, 
the  plaintiff  is  not  called  upon  to  prove  that  he  gave  value  for 
the  bill.  That  seems  to  be  the  opinion  generally  prevailing 
among  the  Judges.  In  this  case,  the  onus  probandi  lay  on  the 
defendant,  and  he  ought  to  have  gone  farther.  But,  under  the 
circumstances  of  the  case,  the  defendant  may  have  a  new  trial 
on  payment  of  costs.  ^ 

1836.  8YBRAY  V.  WHITE  (1). 

Exeh  of       (1  Meeson  &  Welsby,  435—441  ;  S.  C.  Tyr.  &  Gr.  746 ;  2  QaXe,  68 ;  5  L.  J. 
Pletis,  (N.  S.)  Ex.  173.) 

L  ^^^  J  A  horse  having  been  kiUed  by  falling  down  an  old  shaft  of  a  mine 

which  had  not  been  sufficiently  covered  over,  the  owner  of  the  horse 
charged  a  person  who  was  in  the  possession  of  a  mine  near  to  the  spot 
with  being  also  in  possession  of  that  shaft.  The  latter  denied  that  the 
shaft  was  his,  but  said  that  if  a  miners*  jury  were  called,  and  they  should 
say  that  the  shaft  was  his,  he  would  pay  for  the  horse.  A  miners'  jury 
was  accordingly  called,  and  they  found  in  writing  that  the  shaft  was  his : 
Held,  that  this  finding  of  the  jury,  coupled  with  his  declaration,  was 
admissible  in  evidence  against  him  in  an  action  on  the  case  to  recover 
compensation  for  the  loss  of  the  horse. 

Held  also,  that  as  the  document  in  question  did  not,  on  the  face  of  it, 
appear  to  be  an  award,  it  need  not  be  stamped  as  an  award. 

Case.  The  declaration  stated  that  the  plaintiff  was  possessed 
of  a  certain  close  called  the  Bean  Croft,  in  the  county  of  Derby, 
and  of  a  mare  of  great  value,  to  wit,  &c.,  which  was  depasturing 
in  the  said  close ;  and  that  the  defendant  was  possessed  of  a 

(1)  Cited  by  LordDENMAN,  Ch.  J.,      GroucoU  v.  WiUiams  (1863)  32  L.  J. 
in  Carr  v.  Smith  (1843)  5  Q.  B.  128,      Q.  B.  237,  240.— B.  C. 
138;    and    by   BLACKBURN,    J.,   in 
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certain  lead  mine  called  Ox  Close  Mine,  and  of  a  shaft  in  the      Stbbay 
said  close  leading  and  belonging  to  the  said  mine ;  by  means      white. 
whereof  he  the  said  defendant  ought  to  have  kept  the  said  shaft 
well  and  securely  fenced  round,  to  prevent  cattle  depasturing  in 
the  said  close  from  falling  into  the  said  shaft ;  yet  that  the  said 
defendant,  not  regarding  &c.,  suffered  and  permitted  the  said 
shaft  to  be  and  remain  open,  whereby  the  said  mare  of  the 
said  plaintiff  fell  down  the  same,  and  was  thereby  killed.     The 
defendant  pleaded,  first,  that  he  was  not  possessed  of  the  said  lead 
mine;  secondly,  that  he  was  not  bound  to  keep  the  shaft  covered. 
At  the  trial  before  Gaselee,  J.,  at  the  last  Summer  Assizes 
for  the  county  of  Derby,  it  was  proved  that  the  plaintiff  was 
possessed  of  the  close  mentioned  in  the  declaration,  in  which 
there  was  a  shaft  leading  to  a  mine,  which  had  been  covered 
up  for  many  years.     The  top  of  the  shaft,  however,  gave  way 
under  his  mare,  and  she  fell   down   it  and  was  killed.     The 
defendant,  who  was  a  miner,  had  been  possessed  of  a  lead 
mine  in  the   Ox  Close,  and   the  plaintiff  contended  that  the 
shaft  belonged  to  his  mine.     This  was  denied ;  but  the  plain- 
tiff and  the  defendant  met,  and   the  defendant,  after  denying 
that  the  shaft  was  his,  said  that  if  a  miners'  jury  were  called, 
and  they  said  the  shaft  was  his,  he  would  pay  for  the  mare. 
The  premises  in  question   were  situate  within  the  wapentake 
of  Wirksworth,  and  in  that  district  there  is  a  court  called  the 
Barmote  Court,  which  is  held  before  the  barmaster  and  a  jury 
•consisting  nominally  of  twenty-four  miners  from  the  district,       [  **36  ] 
but  not  necessarily  of  so  many  persons.     The  great  Barmote 
Courts  are  held  regularly  every  half  year,  but  they  may  be 
called  out  on  occasions  when  required.     In  this  case  the  plain- 
tiff applied  to  the  barmaster,  and  desired  him  to  call  out  a  jury, 
which  he  did.     The  jury,  consisting  of  five  miners,  examined 
the    premises,    and    determined    that    the    shaft   in   question 
belonged  to  the  defendant ;  which  determination  they  gave  in 
writing.     The  following  is  a  copy  of  the  proceedings : 

"Gbntlbmen  of  the  Jury, 
''  You  are  requested  to  look  over  certain  lands  in  the  township 
of  W.  and  S.,  called  Ox  Close  and  Bean  Croft,  and  to  examine 
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stbbay  the  range  of  the  mines,  shafts,  veins,  and  meers  of  ground 
White.  given  away  by  the  barmaster  for  mineral  uses.  Copies  from 
the  barmaster's  books  will  be  laid  before  you,  and  such  other 
information  as  required,  from  which  you  are  requested  to 
declare  in  writing  who  are  the  owners  of  the  aforesaid  shafts, 
veins,  &c. ;  and  may  the  God  of  all  wisdom  direct  you  right. 

''Joseph  Sybbay." 


"  Worksworth  soak 
and  wapentake, 
Dec.  27,  1888. 


"  We  whose  names  are  hereunder  written, 
being  five  of  the  grand  jury  of  twenty-four, 
and  being  this  day  summoned  to  a  certain 
mine  called  Ox  Close  and  Bean  Croft,  lying  and  being  in  the 
liberty  of  Matlock  and  wapentake  aforesaid,  and  there  having 
received  a  bill  from  Mr.  J.  Sybray,  &c., 

''  In  answer  to  the  said  bill,  we  have  examined  the  range 
of  the  mines,  shafts,  veins,  and  meers  of  ground,  as  given  away 
March  15,  1822,  and  September  28,  1824,  by  Francis  Hurst- 
house,  barmaster  to  Benjamin  White,  and  consolidated  together 
as  one  title,  according  to  the  copies  produced  from  the  bar- 
[  *437  ]  master's  book,  Michael  Carding  *24  man.  Anthony  Knowles 
says  that  he  remembers  houses  standing  upon  a  hillock  in  a 
bush  in  the  Bean  Croft  marked  with  0.  C.  and  L.,  standing  for 
Ox  Close  and  Lee  Wood.  Mr.  Milner  says  their  right  and  title 
was  given  away  by  the  barmaster  and  24.  Mr.  6.  Tessington 
says  that  the  first  and  second  gift  was  consolidated  together 
as  one  title.  Mr.  J.  Hursthouse  says  that  the  gift  was  con- 
solidated together  as  by  the  last  evidence  ;  and  it  is  our  opinion 
that  the  mines,  shafts,  veins,  and  meers  of  ground  lying  and 
being  in  the  Ox  Close  and  Bean  Croft  belong  to  Benjamin  White 
and  partners.    As  witness  our  hands, 

"  William  Walkbb,      John  Tatlob, 

*'  BoBEBT  Shaw,  Jambs  Mabshall." 

**  Godfbby  Taylob, 

This  was  offered  in  evidence  on  the  part  of  the  plaintiff,  but 
was  objected  to,  as  being  either  an  award,  and  therefore  subject 
to  a  stamp,  which  it  had  not,  or  a  species  of  verdict  given  by 
a  court,  and  then  the  proceedings  were  not  properly  established. 
The  learned  Judge,  however,  admitted  it.     The  defendant  gave 
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evidence  to  negative  his  being  in  possession  of  the  shaft,  or  stbbat 
that  it  belonged  to  his  mine,  and  also  showed  that  he  was  white. 
dissatisfied  with  the  result  of  the  first  inquiry  of  the  jury,  and 
refused  to  abide  by  it,  and  summoned  another  jury;  which, 
however,  the  plaintiff  refused  to  attend ;  but  the  second  deter- 
mination was  in  favour  of  the  defendant.  The  defendant's 
documents,  relating  to  this  latter  finding,  were  similar  to  those 
above  set  forth.  The  learned  Judge  put  it  to  the  jury  to  say 
whether  the  shaft  did  or  did  not  belong  to  the  defendant's  mine  ; 
stating,  however,  that  he  thought  the  defendant  was  concluded 
by  his  assenting  to  the  inquiry  by  the  first  jury,  and  their 
finding.  The  jury  found  a  verdict  for  the  plaintiff,  damages  151., 
saying  that  they  thought  the  shaft  did  belong  to  the  defendant. 

Gotdbum,   Serjt.,   in   Michaelmas   Term  last,   obtained  a       [^38] 
rule  to  show  cause  why  there  should  not  be  a  new  trial,  on 
the  ground  that  the  finding  of  the  miners'  jury  was  not  admis- 
sible in  evidence ;  stating  that  the  learned  Judge  had  told  the 
jury  that  such  finding  was  conclusive. 

Balguy  and  N.  R.  Clarke  now  showed  cause  : 
It  is  said  that  the  finding  of  the  jury  is  an  award  only, 
and  that  it  was  not  admissible  without  a  stamp.  But  this  is 
not  an  award ;  it  amounts  to  an  admission  by  the  defendant 
of  his  liabiUty.  He  agrees  to  leave  the  matter  to  the  jury, 
and  says  that  if  they  find  the  shaft  to  be  his,  he  will  then 
pay  for  the  loss  of  the  mare.  The  jury  afterwards  find  that 
the  shaft  belongs  to  him,  and  then  he  says,  I  suppose  I  must 
pay.  This  was  in  the  nature  of  a  reference  of  a  particular  fact 
to  a  third  person,  and  then  the  party  is  bound  by  what  that 
person  says  or  does  upon  the  matter.  Williams  v.  Innes  (i), 
Daniel  V.Pitt  (2). 

(Pabkb,  B.  :  According  to  the  report,  the  learned  Judge  does 
not  appear  to  have  treated  the  finding  as  conclusive,  but  seems 
to  have  left  it  to  the  jury.) 

It  was  left  to  the  jury,  and  they  have  found  in  favour  of  the 
plaintiff. 
(1 J  10  R.  R.  702  (1  Camp.  304).         (2)  10  R.  R.  706,  h.  (1  Camp.  366,  w.)- 
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Stbbat  Omdbum,  Serjt.,  and  Af.  D.  Hill,  contra: 

White.  The  cases  which  have  been  cited  were  in  assampsit,  and  are 

therefore  distinguishable  from  the  present  case,  which  is  in  tort, 
and  relates  to  the  possession  of  certain  land.  This  was  the 
verdict  of  a  jury,  and  was  not  admissible  in  evidence.  Suppose, 
in  an  action  of  trespass,  the  question  was  whether  A.  was  in 
possession  of  a  particular  close,  and  it  was  jH-oved  that  A.  had 
said,  if  B.,  C,  and  D.  say  I  am,  I  will  pay,  would  what  they 
said  be  evidence  of  A.'s  possession? 

(Pabke,  B.  :  According  to  the  opinion  of  Lord  Ellbnborough, 

the  reference  to  the  third  person  makes  him  his  agent.     This  is 

[  •^ss  ]       like  the  admission  of  a  fact  *by  an  agent :  it  is,  in  truth,  nothing 

more  than  the  declaration  of  these  persons  in  writing  as  to  a 

particular  fact.) 

It  is  nevertheless  a  determination  as  to  that  fact  in  writing : 
it  is  not  an  agreement ;  but,  if  any  thing,  it  is  an  award.  But 
even  if  it  be  an  agreement  by  the  defendant  to  pay  the  damage  if 
the  jury  say  he  is  in  the  possession  of  the  shaft,  it  ought  to  have 
been  specially  declared  on.  In  the  cases  which  have  been  cited, 
the  matter  was  referred  to  a  person  having  a  peculiar  knowledge 
on  the  subject ;  but  here  the  persons  to  whom  this  matter  was 
referred  had  no  previous  knowledge  of  the  fact  to  be  determined. 

(Parke,  B.  :  That  can  make  no  difference.  If  the  party  thinks 
that  they  had  a  knowledge,  or  means  of  obtaining  information, 
it  is  the  same  thing.) 

(Aldbrson,  B.,  referred  to  Price  v.  Holli8(i).  Is  there  any 
difference  between  the  opinion  of  counsel  and  this  decision  of 
these  persons?) 

Every  thing  in  the  nature  of  an  award  must  have  the  incidents 
of  an  award,  and,  being  in  writing,  it  must  be  stamped. 

(Aldbrson,  B.  :  There  would  be  a  diflficulty  in  so  considering 
it,  as  there  is  no  recital  of  the  submission.) 

The  plaintiff  is  seeking  to  use  it  as  a  written  award  on  a  parol 
submission.     No  case  where  there  has  been  a  parol  submission 

(1)  1  M.  &  S.  105. 
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can  be  brought  within  the  Stamp  Act,  if  this  is  not.     In  the  cases      Stbbat 
cited,  there  was  a  person  having  a  peculiar  knowledge  of  the  fact,       w«te. 
and  he  was  referred  to  on  that  ground.     If  those  cases  are  not 
distinguishable  on  that  ground,  they  would  be  bad  law,  as  his 
judgment  would  be  an  award. 

(BoiiLAND,  B. :  Lord  Ellbnborouoh,  in  Burt  v.  Palmer  {i), 
states  the  rule  to  be,  that,  where  a  reference  is  made  to  a  third 
person  to  settle  and  adjust  an  account  or  business,  what  he  says, 
if  it  is  connected  with  the  business  which  is  referred  to  him,  is 
evidence.  But  he  afterwards  carried  that  further  in  Daniel  v.  Pitt; 
for  he  says,  according  to  the  report  in  Peake*s  Additional  Gases  (2), 
*that,  where  there  is  a  reference  to  the  evidence  of  another,  the  [  '^^o  ] 
party  is  bound  by  that  person's  declaration.) 

That  goes  upon  the  doctrine  of  principal  and  agent,  but  a  judge 
or  an  arbitrator  is  not  an  agent. 

They  then  proceeded  to  argue  on  the  effect  of  the  finding, 
taking  it  to  be  admissible. 

Pabke,  B.  : 

I  am  of  opinion  that  this  rule  ought  to  be  discharged.  If  the 
verdict  had  been  for  a  larger  sum,  so  that  we  could  have  granted 
a  new  trial  on  payment  of  costs,  I  should  have  concurred  in  doing 
so ;  because,  looking  at  all  the  facts  in  the  case,  I  do  not  think  it 
was  proved  that  the  defendant  was  in  the  possession  of  the  shaft ; 
and  if  so,  he  was  not  responsible  for  this  damage.  But  we  are 
not  at  liberty  so  to  grant  it  consistently  with  the  rules  of  this 
Court,  the  verdict  being  for  a  sum  under  201.  Then,  looking  at 
the  report  of  the  learned  Judge,  it  does  not  appear  that  there  was 
any  improper  reception  of  evidence,  or  any  misdirection,  taking 
the  whole  of  the  summing  up  together.  The  question  has  been 
raised,  whether  the  verdict  of  the  miners'  jury  was  receivable  in 
evidence.  Two  objections  have  been  made  to  it.  First,  that  it 
is  DO  evidence  at  all  to  prove  that  the  defendant  was  in  possession 
of  the  shaft.  But  I  am  of  opinion,  that,  coupled  with  the  evidence 
of  what  the  defendant  had  said,  both  before  and  after  the  verdict, 
it  was  evidence  of  that  fact.     Suppose  the  defendant  alone  had 

(1)  d  Eap.  Uo.    See  10  E.  E.  707,  w.  (2)  P.  238  ;  4  R.  R.  907. 
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Stbbat  Baid,  that,  provided  the  miners'  jury  ehould  be  of  opiiiion  that  the 
Whitb.  shaft  was  his,  he  would  pay  for  the  damage,  such  declaration  of 
their  opinion  would  have  been  evidence,  according  to  the  principle 
of  the  cases  that  have  been  cited,  which  make  the  declarations 
of  the  persons  referred  to  equivalent  to  a  party's  own  admission. 
The  conversation  too  in  the  present  case  related  to  the  very  subject 
of  the  fall  of  the  horse  down  the  shaft.  Therefore,  without  the 
concurrence  of  the  plaintiff,  the  simple  fact  of  the  defendant's 
using  these  expressions  would  have  had  the  same  effect  as  if  he 
[  *^^^  ]  *had  himself  made  an  admission.  The  jury  are  in  the  nature 
of  his  accredited  agents.  But  in  this  case  there  was  the  con- 
currence of  the  plaintiff,  and  both  parties  agreed  to  abide  by  the 
decision  of  the  jury.  And  the  paper  produced  was  in  the  nature  ' 
of  an  award  between  them.  The  second  objection  is,  that  it  ought 
to  have  been  stamped.  But  the  award  stamp  is  only  to  be  imposed 
on  those  instruments  which  on  their  face  purport  to  be  awards, 
which  this  does  not.  If  two  persons  agree  to  refer  a  case  to 
counsel,  and  to  be  bound  by  his  opinion,  if  the  opinion  does  not 
contain  the  evidence  of  the  agreement,  it  is  not  liable  to  an  award 
stamp.  So  also,  to  take  an  extreme  case,  suppose  two  persons  to 
agree  that  a  third  person  should  decide  a  particular  fact  in  dis- 
pute by  putting  a  mark  on  a  piece  of  paper.  If  he  did  put  a  mark 
on  it,  the  paper  would  not  appear  to  be  an  award,  and  would  not 
require  a  stamp.  Neither  does  the  verdict  of  the  jury  in  this  case. 
Then,  as  to  the  misdirection,  that  is  disposed  of  by  the  Judge's 
report  of  the  whole  summing  up.  It  appears  that  he  did  not 
treat  the  verdict  as  conclusive,  which  would  have  been  wrong,  but 
left  the  question  as  to  the  possession  of  the  shaft  to  the  jury,  on 
the  whole  of  the  evidence. 

BoLLAND,  B.,  and  Aldbrson,  B.,  concurred,  expressing  their 

regret  that  they  could  not  grant  a  new  trial,  as  the  verdict  was 

for  a  sum  under  20^. 

Rule  diicharged. 
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PIGGOTT  V.  BIETLES  and  Another.  im«; 

PUas. 

[441] 


(1  Meeeon  &  Welsby,  441—452 ;  S.  C.  Tyr,  &  Or.  729 ;  2  Gale,  18  ;  5  L.  J.        JSrtfA.  of 

(N.  S.)  Ex.  193.)  ^^-^ 

A  landlord  is  liable  to  some  damages,  in  an  action  on  the  case  for  an 
excessive  distress,  where  the  excess  consists  wholly  in  seizing  growing 
crops,  the  probable  produce  of  which  is  capable  of  being  estimated  at  the 
time  of  the  seizure ;  but  the  measure  of  damages  is  not  the  yalue  of  the 
crops,  but  the  inconyenience  and  expense  which  the  tenant  sustains  in 
being  deprived  of  the  management  of  them,  or  which  he  is  put  to  in  pro- 
curing sureties  to  a  larger  amount  than  he  would  otherwise  have  been, 
in  replevying  the  crops. 

An  action  is  not  maintainable  for  distraining  beasts  of  the  plough, 
when  there  is  no  other  sufficient  subject  of  distress  on  the  premises 
besides  growing  crops. 

Ga8b.  The  first  count  of  the  declaration  alleged  that  the 
plaintiflf  had  distrained  the  cattle,  goods,  chattels,  and  growing 
crops  of  the  plaintiff,  to  wit,  horses,  ploughs,  &c.  *&c.,  and  fifty  [  ^442  ] 
acres  of  wheat  growing  on  the  plaintiff's  land,  for  more  rent  than 
was  due.  The  second  count  was  for  taking  and  distraining  beasts 
of  the  plough,  there  being  other  cattle,  goods,  and  chattels  on  the 
premises  sufficient  to  satisfy  the  rent  due  without  them.  The 
third,  fourth,  and  fifth  counts  were  for  certain  alleged  irregu- 
larities in  the  taking  of  the  distress ;  on  which  the  defendants 
succeeded  at  the  trial,  and  which  became  now  immaterial.  The 
sixth  count  was  for  distraining  when  no  rent  was  due.  The  seventh 
count  alleged  that  on  the  27th  of  March,  1886,  the  defendants 
had  distrained,  and  taken  the  goods  and  chattels  of  the  plaintiff, 
and  also  his  growing  crops  of  wheat,  which  would  have  been 
more  than  sufficient  to  cover  all  the  arrears  of  rent  then  due, 
and  the  costs  of  taking  the  distress ;  that  they  sold  the  goods 
and  chattels,  but  retained  possession  of  the  growing  crops,  on 
which  the  distress  still  continued,  and  that  the  same  when  ripe 
would  be  of  more  than  sufficient  value  to  satisfy  all  the  deficiencies 
on  the  sale  of  the  goods,  and  to  satisfy  the  arrears  of  rent,  and 
the  charges  of  the  distress ;  yet  that  the  said  defendants,  on  the 
2nd  of  April,  in  the  year  aforesaid,  wrongfully  and  vexatiously 
made  a  second  distress  upon  the  goods  and  chattels  of  the  plaintiff 
for  the  same  arrears  of  rent.  The  eighth  and  ninth  counts  were 
for  certain  alleged  irregularities  in  the  second  distress.  The 
tenth  oount  was  in  trover. 
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PiaooTT  The  defendants  pleaded  not  guilty  to  all  the  counts  except  the 

BiBTLEs.  seventh,  and  various  other  pleas,  in  substance  alleging  that  rent 
was  in  arrear,  and  that  there  was  no  sufficient  distress  on  the 
premises  without  taking  the  beasts  of  the  plough.  To  the  seventh 
count,  the  defendants  pleaded  payment  into  Court  of  the  sum  of 
602.,  and  no  damages  ultra:  to  which  the  plaintiff  replied,  taking 
issue  on  the  sufficiency. 

At  the  trial  before  Williams,  J.,  at  the  last  Summer  Assizes 
for  the  county  of  Salop,  it  appeared  that  the  plaintiff  was  tenant 
[  *443  ]  to  the  defendant  Birtles  of  a  farm ;  *that,  on  the  25th  of  March, 
1885,  half  a  year's  rent,  amounting  to  142Z.  10«.,  became  due  in 
respect  thereof ;  and  that,  on  the  27th,  the  defendant  put  in  a 
distress,  and  seized  all  the  plaintiff's  cattle,  including  beasts  of 
the  plough,  and  certain  of  his  moveable  goods  and  chattels,  and 
also  distrained  the  wheat  crops  Vhich  were  then  growing  on 
the  farm.  The  cattle  and  goods  were  sold  by  auction,  and  did 
not  produce  sufficient  to  satisfy  the  arrears  of  rent  due.  On 
the  2nd  of  April  following,  the  defendants,  without  relinquish- 
ing the  distress  on  the  growing  crops,  made  a  second  distress, 
and  took  other  goods,  which  were  sold,  but  did  not  raise 
sufficient  to  satisfy  the  arrears  of  rent  .due  to  the  landlord.  At 
the  trial,  the  plaintiff  contended,  that  if,  at  the  time  of  the  first 
distress,  the  growing  crops  had  been  valued,  there  would  have 
been  enough  to  satisfy  the  arrears  then  due,  without  taking  the 
beasts  of  the  plough,  and  consequently  that  the  defendants  were 
not  justified  in  taking  them ;  and  that  the  second  distress  was 
altogether  unjustifiable  on  the  same  ground.  The  defendants 
insisted  that  the  growing  crops  were  not  a  subject  of  valuation  at 
the  time  they  were  taken,  and  that  they  were  justified  in  taking 
the  beasts  of  the  plough,  and  in  making  the  second  distress. 
The  learned  Judge  left  it  to  the  jury  to  say,  whether,  on 
the  27th  of  March,  the  growing  crops  were  of  any  value, 
and  if  they  were,  whether  they  were  of  so  much  value  as 
to  make  the  first  or  second  distress  excessive.  The  jury 
found  that  they  at  that  time  were  capable  of  being  valued, 
and  were  of  so  much  value  as  to  make  both  distresses  exces- 
sive, and  gave  a  verdict  for  the  plaintiff,  with  lOOZ.  damages. 
The    learned  Judge,   however,  gave  the   defendants  leave  to 
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move  to  enter  a  verdict  for  the  defendants,  if  the  Court  should      Pigoott 
be  of  opinion  that  the  growing  crops  ought  not  to  have  been      bibtles. 
taken  in(o  consideration.     Ludlow,  Serjt.,  having  accordingly, 
in  Michaelmas  Term  last,  obtained  a  rule  to  enter  a  verdict  for 
the  defendants  on  the  issue  raised  upon  the  first,  second,  and 
sixth  counts  of  the  declaration, 

Talfourd,    Serjt.,  and  Whateky,  in  Hilary    Term,  showed       [  444  ] 
cause: 

The  proposition  on  the  other  side  goes  to  this  extent,  that  the 
growing  crops  could  not  be  taken  into  the  consideration  of  the 
jury  at  all,  even  though  the  other  goods  on  the  premises  might 
amoontto  within  the  smallest  possible  sum  of  satisfying  the  whole 
rent  and  expenses.  It  may  perhaps  be  admitted,  that  the  verdict 
on  the  sixth  count  cannot  be  supported.  But  the  defendant 
having  by  his  pleas  expressly  tendered  issues  on  the  question 
whether  the  growing  crops  were,  with  the  other  goods,  of  suffi- 
cient value  to  satisfy  the  distress,  has  no  right,  when  the  findmg 
of  the  jury  is  against  him  on  that  point,  to  say  that  it  could  not 
form  a  subject  of  their  consideration,  and  therefore  that  he  is 
entitled  to  a  verdict.  He  ought  to  have  demurred  to  the  declara- 
tion, if  the  growing  crops  were  improperly  introduced  into  it. 
Whether  they  were  or  were  not  susceptible  of  any  valuation  when 
taken,  is  a  question  most  properly  for  the  consideration  of  a  jury. 
There  can  be  no  doubt  they  are  ordinarily  the  subject  of  sale. 
Doubtless,  they  are  subject  to  damage  which  may  destroy  their 
value  altogether  ;  but  numberless  things  are  the  subject  of  sale, 
which  are  also  the  subjects  of  speculation,  and  exposed  to  the  risk 
of  damage.  Growing  crops  are  seizable  in  execution,  and  are 
continually  so  sold.  The  whole  difficulty  in  truth  arises  from 
confounding  valu^  and  appraisement.  They  certainly  could  not 
be  appraised  until  they  were  ripe.  It  was  not,  however,  until  the 
statute  of  2  W.  &  M.,  sess.  1,  c.  5,  that  goods  distrained  for  rent 
were  to  be  appraised  at  all ;  but  the  action  for  an  excessive  dis- 
tress was  given  long  before,  by  the  Statute  of  Marlbridge, 
52  Hen.  HI.  c.  4.  Until  the  passing  of  the  former  Act,  therefore, 
no  question  about  appraisement  could  be  raised.  And  the 
appraisement  often  forms  no  sort  of  guide  as  to  the  excess  of  the 
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PioooTT  distress,  the  want  of  it  famishing  ground  for  nominal  damages 
BiRTLKs.  only.  The  appraisement  itself  is  no  evidence  for  the  defendant 
[  *4^3  ]  to  show  the  value  of  the  goods ;  for  that  purpose  the  ^appraisers 
must  be  called,  and  must  put  their  value  on  the  things  taken  like 
any  other  competent  persons.  It  may  be  observed  also,  that, 
under  the  11  Geo.  II.  c.  19,  s.  27,  there  must  be  some  estimate 
taken  of  the  value,  as  well  of  the  growing  crops  as  of  the  other 
goods  seized,  for  the  purpose  of  ascertaining  the  amount  in  which 
the  replevin  bond  is  to  be  taken.  The  defendants  however  must 
contend,  that,  in  estimating  the  value,  the  growing  crops  are  to 
be  regarded  as  nothing  whatever.  If  so,  it  is  not  easy  to  see  why 
the  landlord  should  be  permitted  to  seize  them  as  being  of  some 
value.  The  tenant,  moreover,  must  replevy  the  whole  of  the 
things  seized.  But  the  growing  crops  may  be  of  so  great  a  value, 
that  if  they  are  all  to  be  taken  as  well  as  the  goods,  it  may  amount 
to  saying  that  there  shall  be  no  replevin,  because  it  would  be 
impossible  for  him  to  find  such  security.  Again,  the  sheriff  must 
continue  in  possession  for  four  or  five  successive  months,  at  the 
tenant's  expense,  and  that  although  the  rest  of  the  goods  may 
be  sufficient  within  61.  to  satisfy  the  distress.  If  the  crops  are 
appraisable  for  one  purpose,  they  ought,  to  avoid  such  gross 
injustice,  to  be  so  for  another.  The  other  question,  which  arises 
on  the  second  count  of  the  declaration,  furnishes  a  striking 
illustration  of  the  fallacy  of  the  argument  on  the  other  side.  It 
must  be  said, — the  landlord  may  take  all  the  goods  and  all  the 
crops  on  the  farm ;  but,  because  the  crops  are  to  be  rejected  as 
capable  of  no  present  value,  he  may  take  also  all  the  beasts  of 
the  plough,  there  not  being  without  them  a  sufficient  distress. 
So  that  all  the  proceedings  of  the  farm,  of  whatever  kind,  may  be 
stopped,  and  all  the  produce  taken  away.  That  is  a  result  which 
the  law  can  hardly  be  construed  to  sanction. 

Ludlow f  Serjt.y  and  Busby,  contra  : 

This  was  not  an  excessive  distress.    It  is  similar  to  the  cases 

in  the  old  books,  where  things  are  taken  which  are  incapable  of 

[  *446  ]      ^severance,  as  a  cart  and  horses,  or  a  fiock  of  sheep  in  a  fold  : 

Clarke  v.  Tucker  (i).   If  there  be  any  one  thing  which  is  uncertain 

(1)  2  Vent.  183. 
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as  to  the  value,  growing  crops  are  so,  and  no  real  actual  value     pigoott 

can  be  put  upon  them.     The  landlord  could  not  ascertain  their     birtlea; 

value,  except  by  speculation,  since  they  are  exposed  to  all  the 

risks  of  the  weather  and  the  seasons,  and  may  be  destroyed 

before  they  are  ripe,  and  prove  of  no  value  at  all.    As  between 

an  outgoing  and  incoming  tenant  they  may  be  valued,  but  that  is 

by  special  agreement    between   them.      The  landlord  cannot 

appraise  them,  or  cut  them,  until  they  are  ripe.   The  23rd  section 

of  the  11  Geo.  U.  c.  19,  respecting  the  taking  of  replevin  bonds, 

applies  only  to  goods  and  chattels,  which  these  are  not :  Miller  y. 

Green  (i).     Then,  what  damage  has  the  tenant  sustained?    All 

that  the  landlord  has  done  is  to  prevent  their  being  taken  away, 

by  placing  them  under  his  lien.     He  cannot  sell  them  until  they 

are  ripe;    and  no  replevin   was  necessary:    Owen  v.  Legh(2), 

The  tenant  may  redeem  them  by  paying  the  arrears  of  rent  due. 

All  that  he  is  precluded  from  doing  is,  the  suffering  them  to  be 

taken  in  execution  under  ek  fieri  facias.     With  regard  to  what  has 

been  said,  that  the  objection  appears  on  the  record,  there  is  no 

foundation  for  that  argument ;  for  the  defendant  in  his  plea  only 

follows  the  language  of  the  declaration,  and  says  that  the  goods 

and  chattels,  and  beasts  of  the  plough,  were  not  of  sufficient 

value ;   and,  if  the  growing  crops  were  of  no  value  at  the  time  of 

the  distress,  the  taking  of  them  could  make  no  difference. 

Cur.  adv.  wit 
The  judgment  of  the  Coubt  was  now  delivered  by — 

Parks,  B.  : 

Two  questions  remained  for  consideration  in  this  case,  which 
were  discussed  on  showing  cause  ^against  a  rule  to  enter  a  [  ^^-t?  ] 
verdict  for  the  defendant  on  the  first,  second,  and  sixth  counts  of 
the  declaration,  upon  a  point  reserved  by  my  brother  Williams  : 
First,  whether  a  landlord  be  liable,  in  point  of  law,  to  an  action 
on  the  case  for  an  excessive  distress,  where  the  excess  consists 
wholly  in  taking  growing  crops,  the  probable  produce  of  which  is 
capable  of  being  estimated  at  the  time  of  seizure ;  and,  secondly, 
whether  he  be  liable  to  a  similar  action  for  seizing  beasts  of  the 

(1)  2  Cr.  &  J.  142.  (2)  22  R.  E.  465  (3  B.  &  Aid.  470). 
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FioooTT  plough  as  a  distress  for  rent,  there  having  been  at  the  time  a 
BIBTLE8.  Bufficient  distresB  on  the  land  demised,  if  growing  crops  are  to  be 
included  for  this  purpose.  The  other  points  in  the  cause  were 
disposed  of,  eithei;  on  the  trial  or  on  the  argument :  these  were 
reserved  for  consideration  on  account  of  their  novelty  and 
importance. 

The  two  questions  differ  from  each  other,  and  the  Court  have 
had  much  more  difficulty  in  disposing  of  the  first  than  the  second, 
and  we  have  entertained  considerable  doubts  upon  the  subject ; 
but  in  the  result,  we  are  of  opinion  that  an  action  will  lie  for  the 
excessive  distress  to  recover  some  damages ;  but  that  an  action  is 
not  maintainable  for  distraining  beasts  of  the  plough,  under  the 
circumstances  of  the  case. 

The  common  law  right  of  a  landlord  to  distrain  for  rent 
service  appears  to  be  restricted  at  common  law  to  the  taking 
of  a  reasonable  distress.  So  Lord  Coke  intimates  in  his  reading 
on  the  Statute  of  Marlbridge,  c.  4,  2  Inst.  107,  which  statute,  he 
there  says,  ''  agreeth  with  the  reason  of  the  common  law."  But 
whether  the  duty  to  make  a  reasonable  distress  be  created  by 
the  common  law  or  by  the  statute,  an  action  will  equally  lie,  if 
there  be  a  breach  of  that  duty,  and  damage  thereby  arise  to  the 
person  on  whose  goods  the  distress  is  made.  At  common  law, 
and  when  the  Statute  of  Marlbridge  passed,  a  distress  could  be 
made  only  upon  moveable  chattels,  being  upon  the  land  demised, 
[  *148  ]  and  such  as  were  capable,  *after  they  had  been  detained  for  an 
unlimited  time  as  a  pledge,  of  being  restored  in  the  same  plight 
and  condition  to  the  distrainee ;.  and  the  damage  which  was 
sustained  by  the  latter,  by  an  excessive  distress,  was  the  loss 
of  the  use  and  enjoyment  of  the  surplus  of  such  goods,  which 
were  removed  and  impounded  off  his  land,  for  such  time  as  he 
was  deprived  of  it;  and  if  not  restored  before  action  brought, 
then  probably  he  might  claim  the  full  value  of  such  surplus. 
When  the  common  law  right  of  the  landlord  was  extended  to 
other  chattels  of  the  like  description,  that  is,  capable  of  being 
removed  and  impounded  off  the  premises,  cattle  or  stock  for 
instance  upon  commons  appendant  or  appurtenant  to  the 
demised  lands,  the  inconvenience  to  the  distrainee  being 
precisely  of  the  same  nature,  doubtless  he  would  be  entitled 
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to  the  same  remedy.  But  the  statute  law  has  created  some  Piooott 
new  distrainable  subjects,  which  are  not  to  be  treated  in  the  birtles. 
same  way  as  those  which  are  distrainable  at  common  law ;  one 
class  of  which,  though  of  a  moveable  nature,  is  not  allowed  to  be 
removed  at  all,  and  another  is  of  an  immoveable  quality  at  the  ■ 
time  of  the  distress,  and  both  of  which  are  ultimately  to  be  dis- 
posed of  in  a  way  entirely  different  from  that  prescribed  by  the 
common  law.  One  of  those  subjects  is  corn  loose  or  in  the 
straw,  or  in  sheaves  or  cocks,  or  hay,  which  by  the  statute 
2  Will.  &  Mary,  sess.  1,  c.  5,  s.  8,  may  be  secured,  locked  up, 
and  detained  in  the  place  where  found,  in  the  nature  of  a 
distress,  until  replevied,  and  in  default  of  replevying,  must,  it 
should  seem,  be  sold  in  five  days,  and  cannot  be  removed :  and 
this  species  of  subjec*  of  distress  differs  from  that  at  common 
law,  in  respect  of  its  being  legally  both  incapable  of  removal, 
and  of  being  kept  for  an  indefinite  period,  till  payment  of  the 
rent.  Another  of  these  subjects  is  growing  com,  or  other  pro- 
duct,  which  by  11  Geo.  II.  c.  19,  may  be  distrained,  but  cannot 
be  disposed  of  until  after  it  has  become  ripe  and  been  cut,  which 
must  be  afterwards  *placed  in  barns  or  other  proper  place  on  [  ^^^e  ] 
the  demised  premises,  and  cannot  then  be  removed  from  the 
premises  except  stib  modo,  that  is,  in  default  of  there  being  such 
a  proper  place  ;  and  this  new  subject  must,  as  it  seems,  be  then 
sold ;  so  that  it  differs  entirely  from  the  common  law  subjects 
of  distress. 

The  question  then  arises,  whether  both  or  either  of  these  new 
distrainable  subjects  be  within  the  principle  of  the  common  law 
or  the  Statute  of  Marlbridge,  so  that  the  distrainor  is  to  be  liable 
if  he  takes  an  unreasonable  quantity  of  such  subjects,  either 
alone  or  jointly  with  other  chattels ;  and  we  think  that  they 
are.  The  duty  of  taking  a  reasonable  quantity,  which  the  law 
casts  on  the  distrainor,  cannot  be  varied  by  this  extension  of 
his  powers :  if  he  takes  more, .  he  exceeds  his  duty ;  and  if 
damage  is  caused  thereby  to  the  distrainee,  it  seems  to  be 
inconsistent  to  say  that  he  shall  not  have  a  remedy,  because, 
from  the  change  in  the  mode  of  treating  the  subject  of  distress, 
the  nature  of  the  damage  is  changed.  If  there  be  a  breach  of 
duty,  and  damage  thereby,  the  case  falls  within  the  established 
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PiGooTT      principle,  though  the  qtuintum  of  compensation  will  of  course 

BiBTLEs.      vary,  if  the  damage  be  less. 

Does  the  distrainee,  then,  sustain  damage  by  the  act  of  the 
distrainor  in  taking  too  large  a  quantity  either  of  corn  or  hay 
.loose,  or  growing  crops?  It  seems  to  us  that  he  does  in  both 
cases.  In  the  former,  he  is  deprived  of  the  power,  for  a  limited 
time,  of  making  use  of  the  corn  or  hay  for  his  cattle,  or  disposing 
of  it  freely  at  the  market ;  or  he  is  exposed  to  the  inconvenience 
of  procuring  sureties  in  a  replevin  bond  to  a  larger  amount,  if  he 
chooses  to  replevy  and  to  regain  the  full  dominion  over  his  pro- 
perty ;  and  it  may  be  that  an  additional  expense  for  securing  the 
distress  is  cast  upon  him  by  this  unnecessary  addition  to  the 
chattels  distrained,  for  ha  must  ultimately  pay  whatever  reason- 
able expense  is  incurred  by  the  landlord.     In  the  latter  case, 

[  '^BO  ]  that  of  a  distress  of  growing  crops,  he  is  deprived  *of  the  power 
of  selling  and  receiving  the  money  to  his  own  use,  with  respect 
to  all  the  surplus  wliich  the  landlord  has  unreasonably  taken. 
He  cannot  feed  off,  or  cut  his  crops  whilst  green  for  fodder  or 
sale  ;  he  may  also  be  exposed  to  additional  expense  in  the 
keeping  the  distress,  for  the  statute  11  Geo.  II.  c.  19,  s.  19, 
provides  that  if  the  tenant  pay  to  the  landlord,  before  the  crops 
are  ripe,  cut,  and  gathered,  all  the  rent,  and  costs  and  charges 
of  making  the  distress,  and  which  shall  have  been  occasioned 
thereby,  the  distress  shall  cease.  It  is  therefore  clear  that  the 
law  contemplates  that  in  a  distress  of  a  growing  crop,  some  other 
expense  will  be  occasioned  to  the  landlord  than  that  of  making 
the  distress.  Such  would  be  the  case  if  the  tender  was  made  at 
a  late  period  of  preparing  for  or  beginning  harvest,  which  might 
be  greater  to  the  landlord  than  to  the  tenant ;  and  the  cost  of 
looking  after  the  crops  to  prevent  their  being  damaged  by  tres- 
passers, or  improperly  abstracted  by  the  tenant,  which  would  be 
incurred  from  the  earliest  time.  These  expenses  the  tenant 
would  ultimately  have  to  pay ;  and  he  could  not  be  relieved 
from  the  accruing  liability  to  pay  them,  or  restored  to  the  full 
dominion  over  his  growing  crops,  without  the  inconvenience  of 
replevying,  and  being  bound,  if  he  replevies,  to  give  security  to 
double  the  full  value,  being  a  greater  amount  than  he  would 
have   done  if  a  proper  distress  had  been  taken.     These  are 
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inconveniences  to  a  tenant  from  taking  too  large  a  distress,      Pigoott 

though  they  vary  much  in  degree,  and  in  most  cases  would  be      birtleb. 

almost  nominal;  but,  if  there  be  any  damage,  the  action  we 

think  will   lie.     One  mode  of  illustrating  the  principle  is  by 

putting  an  extreme  case,  as  suggested  at  the  Bar.     Suppose, 

for  an  arrear  of  51.,  the  growing  crops  on  a  thousand  acres  of 

land  were  distrained  in  March,  and  the  tenant  thereby  prevented 

from  dealing  with  the  crops  by  selling  them  on  his  own  account, 

or  cutting  them,  or  feeding  them  o£f  by  cattle,  if  he  chose,  from 

thence  to  the  following  harvest  time— it  could  not  be  *said  that       [  '^^i  ] 

the  quantity  taken  was  not  -greater  than  it  ought  to  have  been, 

or  that  the  tenant  had  sustained  no  damage.     The  principle  is 

the  same  as  the  present,  and  the  inconvenience  differs  only 

in  degree. 

For  these  reasons  we  think  that  the  plaintiff  was  entitled  to 
a  verdict  on  the  first  count ;  but  not  for  the  full  value  of  the 
crops  beyond  the  amount  which  ought  to  have  been  taken,  upon 
which  principle  the  jury  appear  to  have  given  their  verdict. 
The  true  measure  of  damage  is  simply  a  compensation  for  the 
additional  expense  of  a  distress,  and  of  keeping  possession  of 
that  part  of  the  crops  which  it  was  unnecessary  to  take  during 
the  time  of  possession :  and  some  compensation  for  the  loss  of 
the  absolute  ownership  and  power  of  disposition  for  the  same 
time :  or  if  the  tenant  has  replevied,  then  a  compensation  for 
the  additional  expense  and  inconvenience  of  replevying  to  a 
larger  amount.  It  cannot  be  contended  that  the  probable  value 
of  the  crops  is  to  be  taken  as  a  present  satisfaction  of  the  rent 
to  that  amount,  so  as  to  make  the  landlord  a  wrong-doer,  by 
taking  and  selling  all,  or,  as  the  case  may  be,  the  excess  of 
moveable  chattels,  and  liable  for  their  value  ;  for  he  has  a  right 
to  apply  those  which  are  immediately  productive  in  satisfaction 
of  the  rent  p^v  tanto,  and  hold  a  reasonable  part  of  the  present 
unproductive  fund,  as  a  security  for  the  balance.  We  therefore 
think  that  the  jury  have  given  excessive  damages ;  and  unless, 
by  mutual  agreement,  they  can  be  reduced  to  a  sum  nearly 
nominal,  there  ought  to  be  a  new  trial. 

The  second  question  is,  whether  the  landlord  can  be  liable  to 
an  action  on  the  case  for  taking  and  Felling  beasts  of  the  plough. 
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PinooTT      when  there  was  another  safficient  diBtress  on  the  land  demised, 
BIBTLB8.      but  such  safficient  distress  included ,  growing  crops,  and  without 
those  crops  there  was  no  sufficient  distress.     We  are  clearly  of 
opinion,  that  he  is  not  liable  in  this  case ;  for  the  landlord  has 
a  right  to  resort  to  the  subjects  of  distress  which  are  immediately 
[  *452  ]       available  *to  raise  the  arrears  of  rent  by  sale,  and  is  not  bound 
to  take  those  which  cannot  be  productive  till  a  future  period.     If 
there  are  other  moveable  chattels,  to  the  amount  of  the  rent  and 
expenses,  besides  averia  carucce^  he  would  not  be  justifiable  in 
'taking  the  latter;  but  if  there  are  not,  he  has  a  right  to  take 
and  sell  all  or  so  many  of  the  beasts  of  the  plough  as  may  be 
necessary  with  the  other  moveable  and  saleable  chattels,  to 
satisfy   the    arrears    and    charges.     We    therefore    think    the 
verdict  on  the  second  count  should  be  entered  for  the  defen- 
dant, and  it  is  conceded  by  the  plaintiff  that  on  the  sixth  count 

the  defendant  is  entitled  to  a  verdict. 

Rule  accordingly. 


1836.  WELLS  V.  ODY(l). 

Exch,  of       (1  Meeson  &  Welsby,  452—463;  S.  C.  Tyr.  &  Gr.  715;  2  Gale,  12 ;  5  L.  J. 
Pleas,  (N.  S.)  Ex.  199 ;  5  Dowl.  P.  C.  95 ;  S.  C.  at  Nisi  Priua.  7  Car.  &  P.  410.) 

^  ^^^  ^  The  Building  Act,  14  Geo.  HI,  c.  78,  s.  43  (since  repealed),  which 

authorizes  the  building  or  raising  of  a  party-fence  wall,  does  not 
protect  a  party  from  liability  for  any  collateral  damage  i*e8ulting  from 
the  building  so  erected ;  and  an  action  on  the  case  is  maintainable  by 
the  occupier  of  an  adjoining  house,  for  heightening  and  building  on  a 
party-fence  wall,  whereby  his  windows  were  darkened. 

Gasb.  The  declaration  stated,  that  the  plaintiff  was  possessed 
of  a  certain  messuage  or  dwelling-house,  situate  &c.,  and  carried 
on  therein  the  trade  of  a  coffin-maker,  in  which  messuage  were 
divers  ancient  windows,  through  which  the  light  ought  to  enter  ; 
and  that  the  defendant,  intending  to  injure  the  plaintiff  in  the 
enjoyment  of  the  said  messuage,  theretofore,  to  wit,  on  the  1st 
day  of  April,  1884,  and  on  divers  other  days  and  times,  &c., 
wrongfully  erected    and   built   a    certain    building,   to   wit,   a 

(1)  Cited  by  Blackburn,  J.,  in  1855,  since  repealed).    See  now  the 

Croftn  V.  Haldane  (1867)  L.  R.  2  Q.  B.  London  Building  Act,  1894  (57  &  38 

194,  198,  36  L.  J.  Q.  B.  85,  88  (a  case  Vict.  c.  ccxiii.),  ss.  69,  88  (6).— R.  C. 
under  the  Metropolitan  Building  Act, 
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workshop,  near  to  the  windows  of  the  said  plaintiff  in  his  said        Wells 

messnage,    and    kept    and    continued    the  said    erection    and         qdt. 

building  so  as  aforesaid   built  for  a  long  space  of  time,  &c. 

And  also  on  the  1st  day  of  April,   1835,  kept  and  continued 

a  certain  other  building  near  to  the  windows  of  the  said  plaintiff 

in  his  said  messuage.     By  means  of  which  said  grievances  he, 

the  said  plaintiff,  was  prevented  from  using  his  said  messuage 

as  he  otherwise  could  have  done :  concluding  with  averring  that, 

in  consequence  thereof,  a  lodger  in  the  house  had  given  notice 

to  quit. 

Plea,  not  guilty.  At  the  trial  before  Parke,  B.,  at  the  [  453  ] 
Middlesex  sittings  after  last  Hilary  Term,  it  appeared  that  the 
defendant  had  raised  a  party-fence  wall,  which  divided  the 
premises  of  the  plaintiff  and  defendant,  situate  in  Drury  Court, 
Strand,  and  had  built  a  workshop  and  a  stable,  up  to  and  upon 
the  wall  so  raised,  which  had  the  effect  of  darkening  the  plain- 
tiff's  windows.  There  had  been  a  former  action  brought  in 
trespass  (i),  but  as  it  appeared  that  the  defendant  had  acted  band 
fide  under  the  authority  of  the  Building  Act,  14  Geo.  III.  c.  78, 
and  the  plaintiff  had  given  no  notice  of  action  pursuant  to  the 
100th  section  of  that  Act,  the  plaintiff  was  nonsuited.  This 
action  was  now  brought  in  case  for  a  continuance  of  the  erection. 
A  notice  of  action  had  been  given,  which  was  objected  to,  as  it 
stated  that  an  action  would  be  commenced  ''  forthwith,"  and 
not  21  days  after  notice  ;  but  this  did  not  now  become  material. 
The  defendant  insisted  that  he  was  protected  by  the  provisions  of 
the  Building  Act,  inasmuch  as  by  the  100th  section  of  that  Act, 
the  action  is  required  to  be  brought  within  six  months  from  the 
time  of  the  act  committed,  and  here  a  longer  period  had  elapsed 
before  the  commencement  of  the  suit,  and  therefore  he  was  not 
liable  to  this  action.  This  objection  was  however  overruled. 
The  defendant  further  insisted,  that  as  this  building  was  partly 
on  the  plaintiff's  land,  the  action  ought  to  have  been  trespass, 
and  not  case.  The  learned  Judge  left  this  question  to  the  jury, 
whether  the  plaintiff's  enjoyment  of  the  light  and  air  was 
diminished  to  a  greater  degree  than  it  would  have  been  if  the 
building  had  been  erected  on  the  defendant's  moiety  of  the  wall 
(1)  See  2  Cr,  M,  &  R.  128. 
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WRLL8       only.     The  jury  found  in  the  negative.     A  verdict  was  then 
Odt.         taken  for  the  plaintiff,  with  liberty  to  move  to  enter  a  nonsuit. 

Kelly  having  obtained  a  rule  accordingly, 

[  464  ]  Bompas,  Serjt.,  Humfrey^  and  Barstou^  now  showed  cause : 

The  first  question  is,  whether  the  defendant  is  protected  by 
the  Building  Act,  14  Geo.  III.  c.  78,  s.  48.   It  is  thereby  enacted, 
''that  any  party-fence  wall  now  built,  or  hereafter  to  be  built, 
may  be  raised  by  and  at  the  expense  of  the  proprietor  or  occupier 
of  the  ground  on  either  side  adjoining  thereto;  but  no  party- 
fence  wall  shall  hereafter  be  built  upon  or  against,  or  used  as  a 
party- wall,  unless  the  same  be  of  the  materials,  height,  and 
thickness,  hereinbefore  directed  for  party-walls,  to  the  rate  or 
class  of  buildings  so  to  be  erected  against  or  upon  the  same. 
And  in  case  of  the  insufficiency  of  such  wall  for  the  purposes 
aforesaid,  or  if,  instead  of  such  party-fence  wall,  there  be  only 
a  wooden  fence,  the  proprietor  or  occupier  of  either  of  the 
adjoining  premises  shall  be  at  liberty,  at  his  own  expense,  to 
take  down  such  wall  or  fence,  and  erect  a  new  party-wall  in  lieu 
thereof,  making  good  every  damage  that  may  accrue  to  the 
adjoining  premises  by  such  rebuilding,  so,  nevertheless,  as  that 
such  new  party-wall  shall  not  extend  on  the  surface  of  such 
adjoining  ground  more  than  seven  inches  beyond  the  centre  line 
of  such  party-fence  wall  or  fence  ;  but  no  proprietor  or  occupier 
of  such  adjoining  premises,  shall  make  use  of  such  party-wall 
otherwise  than  as  a  party-fence  wall,  unless  he,  she,  or  they, 
pay  a  proportionable  share  of  the  whole  expense  of  erecting  such 
parts  of  such  wall,  according  to  the  use  he,  she,  or  they  shall 
make  of  the  same,  at  the  rates  aforesaid."    The  object  of  that 
enactment  is,  that  by  having  substantial  separations  between  the 
houses,  injuries  by  fire  might  be  prevented ;   but  it  was  not 
intended  to  protect  the  party  from  the  collateral  consequences 
resulting  from  his  building  the  new  party- wall;  and  there  is 
nothing  which  shows  any  intention  in  the  Legislature  to  alter 
or  interfere  with  the  private  rights  of  the  parties  in  other  respects, 
as  to  whether  the  building  is  a  nuisance  or  not.     The  statute 
only  gives  to  persons  a  right  to  go  on  the  moiety  of  another  party, 


VOL.  XLvi.]     1836.    EX.     1  MEE.  &  W.  454—456.  361 

in  doing  certain  acts,  which  *at  common  law  they  were  not  at       Wells 
liberty  to  do,  but  it  leaves  them  still  liable  for  all  collateral         qdy. 
injuries  which  result  from  their  act.     The  Act  provides  also  that       [  '465  ] 
surveyors  shall  be  appointed  ;  but  their  duty  is  only  to  see  that 
the  wall  is  of  a  sufficient  thickness,  not  to  see  whether  the  party 
erects  a  building  on  that  wall  which  is  a  nuisance  to  his  neigh- 
bour.    There  is  no  clause  which  provides  anything  with  respect 
to  the  collateral  rights  of  the  parties  ;  but  the  Act  says,  that  if 
the  party  is  entitled  to  build  the  wall,  he  may  go  on  the  premises 
of  other  parties  to  build  one  moiety  of  it.     The  100th  section 
protects  a  person  for  anything  done  in  pursuance  of,  and  by  the 
authority  of,  the  Act,  but  it  cannot  apply  to  collateral  injuries, 
and  to  protect  persons  who  avail  themselves  of  the  provisions  of 
the  Act  to  commit  other  wrongs. 

(Parke,  B.  :  The  Act  of  Parliament  does  not  enable  a  man  to 
darken  his  neighbour's  lights.  Trespass  will  not  lie,  because,  so 
far  as  respects  the  mere  act  of  building  on  the  plaintiff's  wall  is 
concerned,  the  statute  authorizes  him  to  do  so.) 

The  case  of  Titterton  v.  Conyers  (i)  differs  in  circumstances,  but 
the  principle  laid  down  by  the  Judges  is  the  same,  and  may  be 
considered  as  having  determined  this  point.  In  that  case  it  was 
decided  that  the  Building  Act  has  not  destroyed  the  right  to 
lateral  windows  which  existed  before  that  Act.  Gibbs,  Gh.  J., 
there  says,  **  we  are  clearly  of  opinion  that,  notwithstanding  the 
Building  Act,  the  plaintiff's  right  to  bis  lateral  lights  remained." 
The  principle  is,  that  the  Act  is  not  intended  to  interfere  with  the 
collateral  rights  of  the  parties. 

The  second  objection  was  to  the  form  of  the  action.  The 
defendant,  admitting  that  the  Building  Act  does  not  protect  him, 
contends  that  an  action  on  the  case  is  not  maintainable,  because 
the  injury  which  is  complained  of  is  in  consequence  of  an  act 
which  is  in  part  a  trespass.  *But  there  is  no  force  in  that  argu-  [  *4fi6  ] 
ment,  as  this  is  one  of  those  injuries  for  which  the  party  has  the 
option  of  two  remedies — either  to  bring  case  or  trespass.  There 
are  many  cases  in  which  it  has  been  held  that  a  party  may 
waive  the  direct  tort,  and  bring  an  action  for  the  consequential 

(1)  5  Taunt.  46d. 
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Wells  damage  which  he  has  sustained,  as  in  Branscombe  v.  Bridges  (i) 
Ody.  ^^^  Smith  V.  Goodwin  (2).  (Another  objection  was,  that  assuming 
this  proceeding  to  be  protected  by  the  Building  Act,  though 
not  justified  by  it,  yet  the  action  ought  to  have  been  brought 
within  three  months,  pursuant  to  the  100th  section ;  and  Words- 
worth  V.  Hark  If  (3),  Roberts  v.  Read  (4),  Sutton  v.  Clarke  (5),  and 
Loi'd  Oakley  v.  The  Kensington  Canal  Company  (6)^  were  cited; 
but  as  the  Court  did  not  come  to  any  decision  as  to  this  objection, 
it  has  been  thought  proper  to  omit  the  argument.) 

Kelly y  Adolphus,  and  R.  V.  Richards,  contra  : 
The  action  is  misconceived.  The  real  grievance  complained 
of  is,  that  the  defendant  has  laid  bricks  and  other  incumbrances 
on  the  plaintiff's  land,  which  is  a  direct  trespass,  and  the  subject 
of  an  action  of  trespass ;  and  it  is  immaterial  whether  the  wall 
is  continued  or  not,  and  the  plaintiff's  lights  have  been  thereby 
obstructed.  The  jury  have  found,  in  substance,  that  the  obstruc- 
tion to  the  plaintiff's  lights  is  as  great  from  the  part  built  on  the 
plaintiff's  moiety  of  the  wall  as  from  the  whole  ;  so,  if  the  wall 
built  on  the  defendant's  moiety  were  pulled  down,  and  the  other 
moiety  only  left,  the  building  of  which  was  clearly  an  act  of 
trespass,  the  injury  complained  of  would  still  remain.  Suppose 
the  plaintiff  pulled  down  the  moiety  of  the  wall  on  his  own  land, 
then  an  injury  might  arise  from  the  wall  on  the  defendant's' 
[  *^'>7  ]  moiety  :  but  that  is  not  complained  of  *in  this  action.  It  is  not 
disputed  that  the  act  done  is  the  subject  of  an  action  of  trespass, 
but  the  plaintiff  contends  that  the  defendant  is  liable  in  case,  for 
an  abuse  of  this  parliamentary  licence.  Even  if  that  be  so,  the 
declaration  should  have  been  specially  framed,  that  by  abuse  of 
the  privileges  of  the  Act  the  injury  was  done.  The  defendant 
would  then  have  known  what  charges  he  had  to  meet.  But  there 
is  no  such  distinction  as  that  contended  for.  Either  the  act  done 
i  justified  by  the  statute,  or  it  still  remains  a  trespass  according 
the  nature  of  the  injury.     Suppose  the  statute  gave  a  clear 

(1)  25  R.  B.  335  (1  B.  &  C.  145;  (4)  14  B.  B.  335  (16  East,  215). 

2  Dowl.  &  By.  256).  (5)  16  B.  B.  563  (6  Taunt  29;    1 

(2)  38  B.  B.  272  (4  B.  &  Ad.  413 ;      Marsh.  429). 

1  N.  &  M.  371).  (6)  5  B.  &  Ad.  138. 

(3)  1  B.  &  Ad.  391. 


TOL,  XLVi.]     1886.    EX.     1  MEE.  &  W.  457—458.  368 


anthority  to  do  the  act  on  the  land  of  another,  and  the  defendant  Wellb 
exceeded  his  authority,  the  plaintiff  must  bring  trespass.  The  odt. 
building  of  this  wall  does  not  make  the  plaintiff  and  defendant 
joint-tenants  of  it;  and  therefore  the  defendant  has  no  right 
to  go  on  the  plaintiff's  land  and  pull  down  the  part  of  the  wall 
which  stands  on  the  plaintiff's  moiety.  If  he  did,  he  would 
subject  himself  to  an  action  of  trespass,  Matts  v.  Hawkins  (i) ; 
and  that  shows  that  trespass  is  the  proper  form  of  action  for  an 
injury  committed  on  the  plaintiff's  land. 

(Pabkb,  £. :  You  must  not  assume  that  trespass  is  the  only 
form  of  action.  There  is  a  case  in  Com.  Dig.  Action  on  the  Case 
for  a  Nuisance,  A.,  where  it  was  held  that  such  an  action  lies 
for  a  nuisance  to  the  habitation  or  estate  of  another :  as  if  a  man 
built  a  house  hanging  over  the  house  of  another,  whereby  the 
rain  falls  upon  it.) 

The  contrary  appears  to  have  been    decided  in  Pickering  v. 
Rudd(2). 

(Parks,  £. :  No;  that  point  was  not  decided  (3).  It  was 
thought  by  Lord  Ellbnborouoh  to  be  a  very  nice  question, 
whether  trespass  was  maintainable.) 

Secondly,  the  defendant  was  protected  by  the  Building  Act  in  [  458  ] 
building  this  wall,  and  he  was  fully  justified  in  so  doing.  The 
defendant  was  empowered  by  the  forty-third  section  to  raise  the 
wall,  and  if  in  so  doing  he  commits  any  injury,  it  is  but  exceeding 
the  anthority  given  him.  Suppose  the  defendant  had  built 
beyond  the  limit  of  seven  inches  on  the  plaintiff's  land,  would 
that  have  altered  the  form  of  action  ?  The  moment  the  party 
begins  to  raise  the  party-fence  wall,  although  it  is  protected  by 
the  statute,  yet  still  it  is  a  trespass.  The  placing  of  bricks  on  a 
person's  land  is  a  trespass ;  the  continuing  them  there  is  also' 
a  trespass.  As  the  Building  Act  authorizes  the  raising  of  the 
wall,  it  by  necessary  implication  justifies  the  consequential  injury 

(1)  14  R.  B.  695  (5  Taunt.  20).  over  B.'s  land,  at  a  considerable  dis- 

(2)  16  R.  K.  777  (4  Camp.  219;  tance  from  the  surface,  and  occasions 
1  Stark.  56).  inconvenience  to  B.    Qucere — whether 

(3)  The  marginal  note  is  as  follows:  B.'s  remedy  is  by  action  of  trespass, 
**  A.  erects  a  board,  which  projects  or  an  action  on  the  case  ?  " 
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Wells       which  arises  therefrom.     If  the  wall  is  not  protected  by  the 

Ody.         statute,  it  would  be  a  good  replication  to  say  it  was  an  illegal 

wall,  so  far  as  respected  the  obstruction  of  the  windows. 

(Parke,  B.  :  Supposing  this  building  to  have  been  erected,  and 
that  it  afterwards,  and  after  the  period  of  the  limitation  of  action 
had  elapsed,  became  a  nuisance  by  an  offensive  trade  being 
carried  on  in  the  building,  would  the  plaintiff  be  without  remedy  ? 
Is  that  not  a  strong  illustration  to  show  that  the  statute  does 
not  apply  to  authorize  collateral  injuries  which  result  from  the 
building  of  the  wall  ?) 

On  the  third  objection,  as  to  the  limitation  of  time,  they  cited 
Pratt  V.  HUbnan  (i),  Lloyd  v.  Wigney  (2),  and  Wordstcorth  v. 
Harley  (3). 

Lord  Abinoer,  C.  B.  : 

The  finding  of  the  jury  raises  the  principal  doubt  in  this  case. 
The  action  is  one  brought  by  the  plaintiff  for  a  nuisance  in 
obstructing  his  lights.  The  first  answer  to  the  action  was,  that 
the  building  was  erected  partly  on  the  property  of  the  plaintiff ; 
and  the  jury  have  found  that  the  obstruction  is  as  great  from 
[  *^^^  ]  the  building  on  the  plaintiff's  soil  as  from  that  on  the  ♦defen- 
dant's soil  also.  It  is  said  that  the  action  should  have  been 
trespass.  No  case  has  been  cited  to  show,  that  where  an  injury 
has  been  done,  partly  by  an  act  of  trespass,  and  partly  by  that 
which  is  not  an  act  of  trespass,  but  the  subject  of  an  action  on 
the  case,  the  plaintiff  is  bound  to  adopt  one  or  the  other  form  of 
action.  I  can  see  no  reason  which  prevents  the  present  form  of 
action  from  being  resorted  to,  that  would  not  be  equally  appli- 
cable to  an  action  of  trespass.  If  the  argument  be  good  for 
anything,  that  an  action  on  the  case  cannot  be  maintained,  by 
parity  of  reasoning  an  action  of  trespass  could  not :  so  that  it 
would  prove  that  the  plaintiff  is  not  entitled  to  maintain  any 
action.  I  should  have  thought  that  the  plaintiff  might  bring 
either  action,  case,  or  trespass.  Suppose  a  person  to  be  affected 
in  the  enjoyment  of  a  water-course  by  the  erection  of  a  weir, 

(1)  4  B.  &  C.  269 ;  6  Dowl.  &  Ey.      Moore  &  Payne,  222). 
360.  (3)  IB.  &A(i  391. 

(2)  31  E.  B.  474  (6  Bing.  489 ;  4 
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partly  placed  on  his  own  land  and  partly  on  his  neighbour's :  Wrllb 
that  which  was  placed  on  his  own  land  would  be  the  subject  of  qdV. 
an  action  of  trespass.  If  the  acts  be  both  done  at  the  same 
time,  and  there  be  a  common  injury,  it  seems  to  me  the  plaintiff 
may  bring  either  case  or  trespass,  alleging  the  common  damage. 
There  are  not  wanting  analogies  to  show,  that  where  there  is  a 
common  injury,  there  may  be  a  common  remedy,  and  a  party 
may  adopt  either  ;  as  in  the  cases  of  nuisances,  where  the  act  is 
committed  in  one  county,  and  the  effect  is  produced  in  another  ; 
the  venue  may  be  laid  in  either.  However  specious  the  argu- 
ment which  has  been  urged,  it  will  not  bear  investigation ;  but 
the  result  is,  that  the  party  might  have  brought  either  form  of 
action.  It  has  however  been  argued,  that  the  plaintiff  could  not 
have  sustained  any  injury  from  the  portion  of  the  wall  built  on 
the  defendant's  soil,  and  that  this  is  inferred  from  the  verdict  of 
the  jury.  But  that  was  not  their  meaning ;  it  could  not  be  the 
ease,  unless  the  part  of  the  wall  on  the  defendant's  soil  were 
transparent.  They  did  not  mean  that  the  injury  to  the  plaintiff 
was  not  equally  affected  by  the  part  on  the  ^defendant's  soil  as  [  '4ho  ] 
by  that  on  the  plaintiff's.  A  second  objection  was,  that  the 
injmy  complained  of  is  justified  by  the  Building  Act,  or  if  not, 
that  the  defendant  is  protected  by  the  limitation  of  time,  and  by 
the  want  of  due  notice  of  action.  Neither  of  these  objections 
can  be  maintained.  The  Building  Act  was  intended  to  prevent 
any  action  of  trespass  or  case  from  being  brought  against  a 
person  for  doing  the  precise  things  which  are  authorized  by 
that  Act  to  be  done,  and  was  not  intended  to  apply  to  cases  not 
contemplated  by  the  Act,  nor  to  collateral  transactions,  but  to 
the  injuries  naturally  and  immediately  arising  from  the  acts  of 
the  parties.  If  there  be  any  direct  or  incidental  injury,  a  notice 
may  be  required,  and  the  protection  afforded  by  the  statute  would 
apply.  That  might  be  the  case  of  a  private  injury,  resulting 
from  something  required  to  be  done  by  the  Act.  The  party 
would  bring  an  action  of  trespass,  and  if  the  defendant  were  to 
justify  under  the  Building  Act,  the  plaintiff  might  reply  that  he 
had  done  something  not  justified  by  that  Act,  and  therefore  had 
become  a  trespasser  ah  initio ;  as  if  the  Act  required  the  wall  to 
be  raised  to  a  certain  height  only.,  and  the  party  raised  it  higher, 
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Wells  he  would  be  a  trespasser  ab  initio.  In  this  particular  case,  where 
Odt.  the  party-fence  wall  is  raised,  the  Act  prescribes  no  limit,  but 
the  Legislature  wished  to  give  the  party  the  right  of  doing  with 
his  neighbour's  wall  what  he  might  otherwise  legally  have  done 
with  his  own ;  therefore,  the  Act  justifies  that  trespass,  but  not 
the  collateral  consequences  resulting  from  it.  If  an  injury  result 
directly  from  the  Act,  the  party  is  justified ;  but  if  a  nuisance 
result  from  it,  that  is  a  collateral  injury,  and  is  not  justified  by 
it,  and  a  notice  of  action  is  not  required.  Suppose  a  party  to 
raise  a  fence- wall,  and  build  a  chimney  in  it,  and  kindle  a  fire  in 
it,  whereby  a  nuisance  is  created,  after  the  three  months  have 
elapsed,  is  the  neighbour  prevented  from  bringing  his  action  ?  It 
is  said  that  it  might  have  been  brought  when  the  chimney  was 

[  '^ei  ]  erected ;  but  there  *wa8  no  cause  of  action  until  the  furnace  was 
lighted,  and  the  smoke  created.  Those  acts,  indeed,  which  are 
the  necessary  and  immediate  consequences  of  the  act  done  under 
the  Building  Act  may  be  justified  under  it,  as  thej  may  be  the 
subject  of  a  precise  action  ;  but  not  such  consequential  injuries 
as  the  present. 

Parke,  B.  : 

I  entirely  concur  with  the  Lord  Chief  Baron.  The  first  ques- 
tion is,  whether  this  is  a  case  within  the  Building  Act  at  all,  so 
as  to  be  justifiable  under  the  general  issue.  The  second  is, 
whether,  supposing  it  to  be  so,  the  defendant  is  protected  by  the 
limitation  of  action  and  the  want  of  notice  ?  I  am  disposed  to 
agree  that  the  cause  of  action  does  date  from  the  first  act  of  tres- 
pass, but  that  it  runs  on  with  the  continuance  of  the  injury. 
But  the  present  ease  is  not  within  the  Building  Act ;  it  is  clearly 
out  of  the  purview  of  it.  The  object  of  that  Act  was  the  preser- 
vation of  the  houses  of  this  city  from  fire.  (His  Lordship  here 
read  the  4drd  section.)  The  Legislature  intended  to  enable  any 
person  to  make  a  more  complete  party-wall,  and  therefore  gave 
him  liberty  to  do  that  which,  but  for  that  Act,  he  would  have  no 
right  to  do,  having  in  view  to  secure  the  general  protection  of 
property.  By  allowing  the  owner  of  one  moiety  to  treat  the  whole 
as  his  own,  subject  to  a  provision  as  to  the  materials  to  be  used, 
the  object  of  the  Legislature  is  effected.     The  party  is  leit  to  all 
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the  consequences  of  the  act,  and  no  reference  is  made  to  the       Wells 
eventual  damage  which  may  be  caused  by  that  wall.   That  appears         qdt. 
to  have  been  wholly  out  of  the  contemplation  of  the  Legislature. 
If  it  turns  out  that  what  has  been  done  was  unnecessary,  it  is  not 
within  the  Building  Act ;  so,  if  the  wall  be  built  so  high  as  to 
create  a  nuisance,  it  is  not  within  it.     It  is  not  necessary,  there- 
fore, to  consider  from  what  time  the  cause  of  action  accrues,  or 
the  form  of  the  notice.    But  then  comes  the  question,  is  an  action 
on  the  case  maintainable  ?  and  it  is  contended  that  it  is  not,  on 
two  grounds.     *The  first  is  clearly  put,  that  this  is  an  act  not       [  ••J62  ] 
capable  of  severance.     It  appears  to  me  that  the  plaintiff  has  an 
option  as  to  the  form  of  action,  and  the  more  natural  remedy  is . 
an  action  on  the  case.    Besides  the  instance  mentioned  by  the 
Lord  Chief  Babon,  which  is  a  case  where  the  plaintiff  necessarily 
has  an  option  of  bringing  the  action  in  the  one  county  or  another, 
either  in  that  where  the  cause  of  the  nuisance  is  erected,  or  in 
that  where  the  injury  takes  place,  there  are  other  instances 
in  which  an  action  of  trespass  or  on  the  case  may  be  brought ; 
as  where  damage  is  done  to  a  carriage,  which  is  occasioned  by  an 
immediate  act  of  carelessness,  the  plaintiff  may  bring  trespass  or 
case :  Moreton  v.  Hardern  (i),  Williafns  v.  Holland  (2).     Again, 
another  is  mentioned  in  Com.  Dig.,  Action  upon  the  Case  for  a 
Nuisance,  A,  where  a  man  builds  a  house  overhanging  another's, 
80  that  the  rain  falls  upon  it,  an  action  on  the  case  is  maintain- 
able.   Here,  the  act  of  the  projection  is  itself  a  trespass,  yet  the 
old  authorities  lay  it  down  that  case  may  be  brought :  and  though 
the  act  of  the  building  on  the  joint  wall  was  in  part  a  trespass, 
yet,  as  the  effect  of  the  act  altogether  was  to  deprive  the  plaintiff 
of  his  light,  he  was  justified  in  bringing  an  action  on  the  case. 
So  in  the  instance  put  by  the  Lord  Chief  Baron  of  the  weir,  as 
the  effect  is  that  the  plaintiff  is  disturbed  in  the  enjoyment  of  his 
watercourse,  he  may  bring  an  action  on  the  case,  though  a  tres- 
pass contributed  to  the  injury.     I  think  an  action  on  the  case  is 
more  appropriate,  though  probably  an  action  of  trespass  might 
have  been  maintained.    But  the  ground  of  complaint  is,  that  the 
defendant  has  used  his  own  property  so  as  to  injure  his  neighbour, 

(1)  4  B.  &  C.  223 ;  6  Dowl.  &  Ry.  (2)  10  Bing.  112  ;  3  Moore  &  Scott, 
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and  has  abused  the  parliamentary  privilege  of  raising  the  fence- 
wall  to  the  detriment  of  another.  This  is  not  a  case  where  the 
plaintiff  could  have  received  compensation  in  an  action  for  the 
trespass  in  building  the  wall. 

BOLLAND,  B. : 

I  shall  confine  my  observations  to  one  point  only,  and  that  is, 
whether  the  defendant  is  within  the  provisions  of  the  Building 
Act.  Now,  the  43rd  section  was  introduced  solely  with  the  view 
of  protecting  the  buildings  in  the  metropolis,  and  it  consists  of 
two  branches.  In  the  first  it  directs  how  the  party- walls  shall 
be  mechanically  constructed ;  and  from  that  part  of  the  clause 
it  appears  that  where  there  is  a  party-fence  wall,  the  proprietor 
of  one  part  may  build  upon  the  whole  wall,  but  in  so  doing  he 
must  be  regulated  by  the  directions  given  in  the  Act.  The  section 
then  goes  on  to  provide  that  he  is  not  to  extend  the  party-wall 
beyond  a  certain  space ;  and  then  the  clause  provides  for  the 
enjoyment  of  the  party- wall,  and  requires  that  the  person  who  is 
desirous  of  using  it 'should  pay  part  of  the  expenses  incurred  in 
building  it.  So  that  it  appears  to  me  that  the  directions  in  the 
section  are  confined  to  the  regulation  of  the  structure  and  enjoy- 
ment of  the  wall,  but  there  is  no  provision  for  the  injury  which  may 

result  from  the  building  in  any  other  way. 

Rule  discharged. 


183G. 

Exch.  of 
Pleag. 

[466] 


HUTTON  V.  WARREN,  Clerk. 

(1  Meeson  &  Welsby,  466—479 ;  S.  C.  Tyr.  &  Gr.  646 ;  2  Gale,  71 ;  5  L.  J. 

(N.  S.)  Ex.  234.) 

A  custom  of  the  country,  by  which  the  tenant  of  a  farm,  cultivating 
it  according  to  the  course  of  good  husbandry,  is  entitled,  on  quitting,  to 
receive  from  the  landlord  or  incoming  tenant  a  reasonable  allowance  for 
seeds  and  labour  bestowed  on  the  arable  land  in  the  last  year  of  the 
tenancy,  and  is  bound  to  leave  the  manure  for  the  landlord,  if  he  will 
purchase  it, — is  not  excluded  by  a  stipulation  in  the  lease  under  which 
he  holds,  that  he  will  consume  three-fourths  of  the  hay  and  straw  on  the 
farm,  and  spread  the  manure  arising  therefrom,  and  leave  such  of  it  as 
shall  not  be  so  spread  on  the  land  for  the  use  of  the  landlord,  on  receiving 
a  i*eiisonable  price  for  it. 

Assumpsit.  The  declaration  stated,  that  the  plaintiff,  on  the 
25th  of  March,  1838,  became  tenant  to  the  defendant,  who  then 
was  rector  of  the  parish  of  Wroot,  in  the  county  of  Lincohi  of  a 
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certain  farm,  glebe  land,  premises,  and  tithes,  with  the  appur-  Button 
tenances,  situate  in  the  said  parish,  upon  the  terms  and  conditions  wabbbn. 
that  the  plaintiff,  his  executors,  administrators,  or  assigns,  should 
and  would  during  the  said  tenancy  manage,  till,  sow,  and  culti- 
vate the  said  farm,  &c.,  in  a  husbandlike  manner,  according  to 
the  custom  of  the  country,  and  that  the  defendant  should,  after 
the  expiration  of  the  said  tenancy,  make  and  pay  to  the  plaintiff 
all  such  reasonable  allowances  as  the  plaintiff,  as  off-going  tenant, 
should,  according  to  the  custom  of  the  country,  be  entitled  to 
receive  from  the  defendant  in  respect  of  any  tillage,  sowing,  or 
cultivation  of  the  said  farm,  &c.  according  to  the  custom  of  the 
country.  The  declaration  then  averred  mutual  promises,  and 
proceeded  to  allege  that  the  plaintiff  continued  such  tenant  until 
the  25th  of  March,  1884,  when  the  said  tenancy  was  determined 
by  notice  from  the  defendant  to  quit  the  farm  :  that  the  plaintiff, 
daring  the  said  tenancy,  to  wit,  on  the  first  of  February,  1888, 
and  on  other  days,  &c.,  according  to  the  course  of  good  husbandry, 
and  in  tilling,  &c.  the  said  farm  according  to  the  custom  of  the 
country,  bestowed  his  work  and  labour,  and  used  seeds  and  corn 
in  sowing  divers  parts  of  the  said  farm,  &c.  with  barley,  blend-  • 
com,  and  clover,  and  other  seeds,  and  also  bestowed  his  work  and 
labour  in  cultivating  the  said  barley,  &c.,  until  the  determination 
of  the  said  tenancy,  and  was  by  the  determination  thereof  pre- 
vented from  enjoying  the  crops  arising  from  the  said  barley,  &c. ; 
and  the  plaintiff,  according  to  the  custom  of  the  country,  was,  as 
off-going  tenant,  entitled  to  ^certain  fair,  reasonable,  and  cus-  [  *467  ] 
tomary  allowances  in  respect  of  such  tillage  &c.,  amounting  in 
the  whole  to  the  sum  of  992.  Is.  6d. ;  yet  the  defendant  would 
not  pay  the  same,  &c. 

Pleas — ^first  non  asmmpsit ;  secondly,  that  the  plaintiff  was  not 
tenant  to  the  defendant  on  the  terms  and  conditions  in  the 
declaration  mentioned ;  thirdly,  that  the  plaintiff,  according  to 
good  husbandry,  and  in  tilling  fnQ.  according  to  the  custom  of  the 
country,  did  not  bestow  his  work  or  labour,  or  use  any  seed  or 
com,  &c.,  or  bestow  his  work  or  labour  on  the  said  barley  &c., 
modo  et forma ;  fourthly,  that  the  plaintiff,  according  to  the  custom 
of  the  country,  was  not  entitled  as  off-going  tenant,  &c. :  on  all 
which  issues  were  joined. 

R.R. — VOL.  XLVI.  24 
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Hdttoh  At  the  trial  before  Gaselee,  J.,  at  the  last  Summer  Assizes  for 

Wabbbk.     the  comity  of  Lincoln,  it  appeared  that  the  plaintiff  took  the 
farm,  which  consisted  of  the  parsonage-house  and  glebe  of  the 
parish  of  Wroot,  in  the  year  1811,  by  lease  from  Dr.  Warren, 
the  then  incumbent,  the  father  of  the  defendant,  at  a  rent  of 
160/.,  and  had  occupied  it  ever  since,  until  he  quitted  it  as  here- 
after mentioned.    In  October,  1882,  Dr.  Warren  resigned  the 
living,  and  the  defendant  was  presented  to  it.    At  Michaelmas, 
1888,  the  defendant  gave  the  plaintiff  notice  to  quit  at  the  Lady 
Day  following ;  and  in  the  following  October  an  interview  took 
place  between  the  plaintiff  and  defendant,  and  the  attorney  of 
the  latter,  when  there  was  a  discussion  as  to « the  plaintiff's 
sowing  a  particular  field,  and  whether  he  was  to  be  allowed  for 
the  crop.     The  defendant  and  his  attorney  insisted  that  the 
plaintiff  was  bound  by  the  custom  of  the  country  to  sow  it,  and 
to  keep  the  farm  in  regular  course;  and  a  formal  notice  was 
accordingly  given  to  the  plaintiff  by  the  defendant's  attorney,  a 
few  days  afterwards,  not  to  neglect  to  cultivate  the  farm  in  due 
course  of  husbandry,  according  to  the  custom  of  the  country. 
[  *4BS  ]      The  plaintiff  quitted,  pursuant  to  the  notice,  *at  Lady  Day,  1884. 
It  was  proved,  that  according  to  the  custom  of  the  country,  a 
tenant  was  bound  to  cultivate  the  farm  according  to  a  certain 
course  of  husbandry,  and  was  entitled,  on  quitting,  to  a  fair 
allowance  for  seeds  and  labour  on  the  arable  land,  and  was 
bound  to  leave  the  manure  on  the  land,  if  the  landlord  chose  to 
purchase  it ;  and  a  land-valuer,  who  had  been  employed  by  tlie 
defendant  in  1838  to  value  the  plaintiff's  tenant-right,  stated 
that  the  farm  was  cultivated  according  to  the  due  course  of 
husbandry,  and  valued  the  allowance  to  be  made  to  him  at  the 
sum  of  952.  178.  S^d.    For  the  defendant,  witnesses  having  been 
first  called  for  the  purpose  of  showing  that  the  custom  did  not 
apply  to  glebe  land,  that  no  tenant  was  entitled,  by  the  custom, 
to  off-going  allowances,  who  had  not  paid  them  on  coming  in, 
and  that  the  valuation  made  by  the  plaintiff's  witness  was  much 
too  high ;  the  lease  under  which  the  plaintiff  originally  occupied 
was  put  in ;  it  wab  dated  2nd  January,  1811,  and  was  a  demise 
for  six  years,  to  commence  at  Lady  Day  following,   of  the 
parsonage-house  and  glebe  land^  and  th^  tithes  of  the  whole 
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parish  of  Wroot,  at  an  annual  rent  of  1502.  for  the  house  and      Hutton 
land,  and  2001.  for  the  tithes ;  to  be  void  on  the  death,  resigna-      wabren. 
tion,  &c.,  of  the  lessor ;  and  contained  covenants  by  the  plaintiff, 
that,  at  the  end  or  other  sooner  determination  of  the  term,  he 
shoald  quit,  yield,  and  deliver  up  the  premises  in  good  order 
and  condition  to  the  lessor  and  his  successors,  ''and  also  should 
spend  and  consume  three  parts  in  four  of  the  hay  and  straw 
arising  from  the  said  glebe  land  and  tithes  so  demised  as  afore- 
said, upon   the  said  glebe  land,  and   spread  and   bestow  the 
eompost  or  manure  arising  therefrom  or  thereby  upon  the  said 
glebe  land,  or  some  part  or  parts  thereof,  and  should  leave  such     ' 
part  of  such  compost  or  manure  as  should  not  be  so  spread  or 
bestowed  on  the  said   premises  at   the  end  or  other  sooner 
determination  of  the  said  term,  upon  the  said  premises,  to  and 
for   the  use  of  the  said  J.  W.  or  *hi8  successors,  he  or  his      [  *^^^  ] 
successors  paying  a  reasonable  price  for  the  same."     It  was  con- 
tended that  the  effect  of  this  latter  stipulation  was  to  exclude  the 
custom  of  the  country  as  to  the  allowances  on  quitting.     The 
learned  Judge  reserved  the  point,  and  a  verdict  was  found  for 
the  plaintiff  for  95/.  lis.  G^d. 

In  Michaelmas  Term,  Balguy  obtained  a  rule  nisi-  for  a 
nonsuit,  pursuant  to  the  leave  reserved ;  against  which,  in  the 
present  Term, 

Humfrey  and  Waddington  showed  cause : 
First,  the  plaintiff  is  not  now  bound  by  the  stipulations  of 
the  lease  at  all.  The  defendant  is  no  party  to  it ;  and  although, 
when  a  tenant  holds  on  after  the  expiration  of  a  lease  under  the 
same  party  by  whom  the  lease  was  granted,  he  holds  on  the 
terms  of  the  lease,  so  far  as  they  are  applicable,  that  does  not 
apply  to  a  case  like  the  present,  where  the  lease  had  expired  long 
before  the  relation  of  landlord  and  tenant  commenced  between 
these  parties.  At  all  events,  the  lease  is  only  prima  facie  evidence 
of  the  contract,  and  may  be  rebutted  by  the  conduct  of  the  parties. 
Here,  the  evidence  shows  that  the  parties  have  themselves  con- 
strued the  terms  on  which  they  were  going  on  as  being  governed 
by  the  custom  of  the  country,  and  that  the  lease  was  not  con- 
t»idered  as  defining  the  terms  of  their  contract.     And  the  course 

24—2 
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HuTTox  taken  by  the  defendant  on  the  trial  shows  the  same ;  for  he  did 
Warbek.  not  resort  to  the  lease  until  he  had  reason  to  believe  that  his 
attempts  to  show  the  non-applicability  of  the  custom  in  the 
particular  case  would  not  avail  him.  If  the  defendant,  when  he 
gave  the  plaintiff  notice  to  cultivate  according  to  the  custom,  did 
believe  that  he  was  holding  under  the  lease,  his  conduct  was 
grossly  fraudulent. 

But,  secondly,  the  custom  is  not  excluded,  but  is  perfectly 
[  •470  ]  consistent  with  the  stipulations  of  the  lease.  Parol  *evidence  is 
admissible  to  introduce  the  custom  as  part  of  the  contract  between 
the  parties,  in  all  cases  except  where,  either  in  express  terms,  or 
by  necessary  implication,  the  covenants  in  the  lease  exclude  the 
custom.  Now  here  there  is  one  covenant  only  relating  to  the 
terms  of  quitting  or  the  manner  of  cultivation,  and  that  of  a 
very  limited  nature,  viz.  the  stipulation  that  the  tenant  shall 
consume  three-fourths  of  the  hay  and  straw  on  the  land,  and 
spread  the  manure  arising  from  it,  and  leave  such  as  shall  not 
be  so  spread  at  the  end  of  the  term  on  the  premises  for  the  lessor, 
he  paying  a  reasonable  price  for  it.  If  this  covenant  excludes 
the  custom,  no  terms  of  cultivation  at  all  are  imposed  on  the 
tenant,  except  as  to  consuming  the  hay  and  straw  upon  the  land. 
If  the  custom  is  to  be  held  excluded,  it  must  be  held  to  be  a 
mutual  and  reciprocal  exclusion  of  all  that  either  party  was 
bound  to  do  under  the  custom.  Therefore,  the  plaintiff  was  not 
bound  to  cultivate  in  a  husbandlike  manner,  for  no  such  covenant 
is  to  be  founded  in  the  lease.  And  the  argument  goes  to  this 
extent,  that,  if  there  be  the  slightest  stipulation  in  the  lease  for 
any  payment  to  be  received  by  the  tenant,  though  it  be  one  not 
referring  at  all  to  the  mode  of  cultivation,  that  excludes  all  other 
allowances  for  every  thing  done  in  the  due  course  of  husbandry- 
There  is  no  case  which  furnishes  an  authority  for  such  a  conclu- 
sion, although  the  dictum  of  Bayley,  J.,  in  Webb  v.  Phtmmer  (i), 
that  ^^  where  the  lease  specifies  any  of  the  terms  of  quitting,  we 
must  then  go  by  the  lease  alone,"  may  appear  to  go  so  far :  bat 
it  is  submitted  that  that  dictum  must  be  thus  qualified ; — that 
where  the  tenant  covenants  to  do  certain  things,  and  there  folio^w 
stipulations  for  allowances  as  to  some  of  those  things,  it  thence 
(1)  21  R.  R.  479  ^2  B.  &  Aid.  750). 
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follows  as  a  consequence  that  he  is  not  to  have  allowances  for  the      Button 
others.    To  make  this  case  like  Webb  v.  Pliiuuner,  the  lease  should      wabbbu. 
have  contained  *a  covenant  by  the  tenant  to  sow  the  land  in  the       [  *47i  ] 
last  year,  and  to  leave  the  manure,  and  then  a  stipulation  that 
he  should  be  paid  for  the  manure  only.    Here  there  is  no  stipula- 
tion to  cultivate  in  any  particular  way,  so  as  to  produce  any 
manare.     Senior  v.  Armytage  (i)  was  precisely  the  converse  of 
the  present  case.     There,  the  lease  stipulated  that  the  manure 
shoald  be  used  on  the  farm,  and  left  at  the  end  of  the  term, 
without  payment ;  and  the  custom  of  the  country  for  the  land- 
lord to  make  the  tenant  a  reasonable  compensation  for  labour, 
tillage,  sowing,  and  materials,  to  be  provided  in  the  away-going 
year,  was  held  not  to  be  excluded.     That  case  appears,  indeed, 
to  go  to  the  extent  that  the  custom  applies,  unless  it  is  excluded 
by  express  words. 

(AiiDEBsoN,  B. :  Is  that  good  law  to  that  extent  now  ?) 

It  is  not  necessary  to  contend  that  it  is 

(Parkb,  B.  :  In  Webb  v.  Plwnmer,  Mr.  Justice  Baylby,  if  his 
recollection  was  accurate,  seems  to  have  supposed  that  the 
stipulation  as  to  leaving  manure  had  nothing  to  do  with  the 
terms  of  quitting ;  for  he  says  the  lease  in  Senior  v.  Armytage 
was  wholly  silent  as  to  the  terms  of  quitting.) 

That  construction  reconciles  the  two  cases.  The  principle  stated 
by  Lord  Mansfield  in  Wigglcsivorth  v.  Dallisofi  (2)  is  applicable — 
"The  custom  does  not  alter  or  contradict  the  agreement  in 
the  lease ;  it  only  superadd^  a  right  which  is  consequential  to 
the  taking." 

(AxDEBsoN,  B. :  Could  the  tenant  have  been  sued  for  not 
cultivating  according  to  the  custom  ?) 

It  is  submitted  that  he  could,  according  to  the  principle  laid 
down  by  Lord  Mansfield. 

(Ai^EBSON,  B. :  The  reason  given  by  him,  **  that  the  custom 
of    a    particular  place  may  rectify  what  would  otherwise  be 

(1)  17  B.  B.  627  (Holt,  N.  P.  197).  (2)  Doug.  201. 
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HuTTON      imprudence  or  folly,"  would  apply  as  well  to  varying  the  lease 
Wamen.     as  to  supplying  it.) 

Holding  v.  Pigott  (i)   is   another  authority  in   favour  of    the 
plaintiff.     In   Roberts  v.   Barker  (2),  as   in   Webb  v.  Plummer, 
[  *472  ]       *there  was  a  stipulation  in  the  lease  applying  directly  to  the 
same  subject-matter  to  which  the  custom  applied. 

Balguy  and  Miller ^  contra  : 
First,  the  plaintiff  was  holding  under  the  defendant  on  the 
terms  of  the  lease.  There  was  no  evidence  of  any  new  contract 
on  the  expiration  of  the  lease  in  1817,  or  on  the  resignation  of 
the  lessor ;  the  parties,  therefore,  must  be  taken  at  both  these 
periods  to  have  continued  on  the  terms  of  the  original  contract 
entered  into  by  the  lease.  It  is  said,  that  the  conversation 
proved  to  have  taken  place  after  the  notice  to  quit,  was  evidence 
of  a  new  contract  that  the  plaintiff  should  hold  on  the  terms  of 
the  custom  of  the  country.  But  that  was  no  more  than  an 
intimation  to  the  plaintiff  that  he  was  not  to  leave  the  land  waste; 
an  obligation  which  the  very  relation  of  landlord  and  tenant 
imposed  upon  him,  without  reference  to  the  custom.  If  there 
had  been  no  specific  contract,  he  could  not  have  done  that. 

(Parke,  B.  :  He  could,  if  he  chose ;  it  is  not  waste  at  common 
law,  either  wilful  or  permissive,  to  leave  the  land  uncultivated. 
In  order  to  oblige  him  to  farm  according  to  good  husbandry,  you 
must  have  either  some  express  contract,  or  some  implied  contract 
from  the  custom  of  the  country.) 

The  notice,  at  all  events,  meant  no  more  than  what  is  always 
understood  between  landlord  and  tenant  as  being  the  duty  of 
the  latter. 

Then ,  with  regard  to  the  other  point ;  it  may  be  considered  as 
if  it  arose  between  the  original  parties  to  the  lease.  To  entitle 
himself  to  these  allowances  as  against  the  original  lessor,  the 
plaintiff  ought  to  have  expressly  stipulated  for  hem ;  if  he  omits 
to  do  so,  but  does  stipulate  for  others,  Webb  v.  Plummer  is  a 
distinct  authority  that  he  cannot  claim  them.  But  it  is  said 
.there  was  no  stipulation  in  this  lease  as  to  the  terms  of  quitting. 
(1)  7  Bing.  465  ;  5  Moore  &  Payne,  427.      (2)  38  E.  R.  773  (1  Cr.  &  M. 


VOL.  XLvi.l      1836.    EX.     1  MEE.  &  W.  472—474.  375 

But  surely  ♦the  covenant  as  to  leaving  the  manure  for  the  use  of  Hutton 
the  landlord  is  one  of  the  terms  of  quitting,  though  there  might  wab'rsn. 
be  many  others.  The  parties  are  contemplating  the  expiration  [  *^73  ] 
of  the  tenancy,  and  what  is  then  to  be  done  between  them  with 
respect  to  the  manure.  The  mention  of  that,  therefore,  according 
to  Webb  V.  Plummer,  is  a  virtual  exclusion  of  every  other  stipula- 
tion referring  to  the  expiration  of  the  tenancy.  Baylet,  J.,  in 
that  case,  says  without  qualification — "If  a  lease  speaks  distinctly 
of  the  allowances  to  be  made  upon  quitting,  it  seems  to  me  to 
exclnde  all  others  which  are  not  named."  Holboyd,  J.,  expresses 
himself  to  the  same  effect.  The  only  possible  inference  from 
that  case  is,  that,  where  any  one  or  more  terms  on  which  the 
parties  are  to  separate  are  introduced  into  the  lease,  the  intro- 
daction  of  them  is  an  exclusion  of  all  others.  Senior  v.  Armytage 
does  not  apply ;  here  the  stipulation  in  question  is  in  accordance 
with  the  custom,  not  in  breach  of  it. 

(Paeke,  B.:  No;  it  applies  only  to  three-fourths  of  the  manure.) 

The  observation  of  Lord  Lyndhubst,  C.  B.,  in  Roberts  v. 
Barker  (i),  applies  to  the  present  case — that  "  if  the  parties 
meant  to  be  governed  by  the  custom  in  any  respect,  there  was 
no  necessity  for  any  stipulation,  as,  by  the  custom,  the  tenant 
would  be  bound  to  leave  the  manure,  and  would  be  entitled  to  be 
paid  for  it."  That  case  much  resembles  the  present  in  its 
circumstances,  and  was  also,  like  this,  the  case  of  a  party 
holding  on  the  terms  of  an  expired  lease. 

Pabke,  B.: 

We  will  take  some  time  to  consider  this  case,  and  will  endeavour 
to  obtain  a  fuller  account  of  the  decision  in  Senior  v.  Armytage.  It 
is  very  important  to  lay  down  the  rule  with  clearness  if  we  can. 

Cur.  adv.  vidt. 

In  this  Term  the  judgment  of  the  Goubt  was  delivered  by  [  474  ] 

Pabkb,  B.     (After  stating  the  pleadings,  he  continued :) 

It  appeared  on  the  trial  that  the  plaintiff  took  the  farm  of  the 
late  incumbent,  the  father  of  the  defendant,  on   the  2nd  of 
(1)  38  B.  R.  773  (1  Cr.  &  M.  810). 
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Button  January,  1811,  by  a  lease  under  seal,  comprising  the  tithes  of 
Wabkkh.  the  parish  also,  at  the  rent  of  150/.  for  the  farm,  and  200/.  for 
the  tithes,  payable  at  Michaelmas  and  Lady  Day,  for  the  term 
of  six  years  from  Lady  Day,  1811,  if  the  lessee  should  so  long 
continue  incumbent.  The  plaintiff  occupied  until  October,  1882, 
when  the  incumbent  resigned,  and  the  defendant,  his  son, 
succeeded  him  in  the  living.  The  plaintiff  continued  to  occupy 
the  farm  and  tithes,  paying  the  same  rent,  at  the  same 
times,  until  Lady  Day,  1884,  when  he  quitted,  in  pursuance  of  a 
notice  given  to  him  by  the  defendant ;  and  he  claimed  in  this 
action  the  allowances  for  seed  and  labour  due  to  the  off-going 
tenant  by  the  custom  of  the  country. 

The  defendant  resisted  the  claims  on  the  ground  he  held 
under  the  terms  of  the  written  lease,  and  that  by  those  he  was 
not  entitled  to  any  such  allowances. 

It  was  proved  that,  by  the  custom  of  the  country,  a  tenant  was 
bound  to  farm  according  to  a  certain  course  of  husbandry  for  the 
whole  of  his  tenancy,  and  at  quitting  was  entitled  to  a  fair 
allowance  for  seed  and  labour  on  the  arable  land ;  and  was 
obliged  to  leave  the  manure,  if  the  landlord  would  purchase  it. 

In  October,  1888,  after  the  notice  to  quit,  the  defendant,  his 
agent,  and  the  plaintiff,  had  an  interview,  and  the  agent 
insisted  that  the  plaintiff  should  sow  the  arable  land,  and  that 
he  was  bound  to  keep  the  farm  in  regular  course.  The  plaintiff 
accordingly  did  afterwards  sow  the  arable  land,  for  which  he 
claimed  the  compensation  in  question. 

Two  points  were  made  on  the  argument  before  us ;  first, 
whether  the  plaintiff  was  bound  by  the  terms  of  the  lease  at  all, 
[  U76  ]  after  the  resignation  of  the  lessor :  secondly,  ^whether,  if  he 
was,  those  terms  excluded  him  from  this  claim. 

Upon  the  first  point  we  think  that  the  plaintiff  must  be  taken, 
in  the  absence  of  evidence  to  the  contrary,  to  have  held  under 
the  defendant  on  the  same  terms  that  he  held  under  his  father, 
so  far  as  those  terms  were  applicable  to  a  tenancy  from  year  to 
year.  No  evidence  was  given  to  the  contrary  on  the  trial,  and 
indeed  this  objection  does  not  appear  to  have  been  there  raised 
on  the  part  of  the  plaintiff. 

The  second  question  requires  some  consideration.   The  custom 
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of  the  country  as  to  cultivation  and  the  terms  of  quitting  with      Hutton 
respect  to  allowances  for  seed  and  labour,  is  clearly  applicable      Wab'ren. 
to  a  tenancy  from  year  to  year ;  and  therefore  if  this  custom 
was,  by  implication,  imported  into  the  lease,  the  plaintiff  and 
defendant  were  bound  by  it  after  the  lease  expired. 

We  are  of  opinion  that  this  custom  was,  by  implication, 
imported  into  the  lease. 

It  has  long  been  settled,  that,  in  commercial  transactions, 
extrinsic  evidence  of  custom  and  usage  is  admissible  to  annex 
incidents  to  written  contracts,  in  matters  with  respect  to  which 
thej  are  silent.  The  same  rule  has  also  been  applied  to  con- 
tracts in  other  transactions  of  life,  in  which  known  usages  have 
been  established  and  prevailed;  and  this  has  been  done  upon 
the  principle  of  presumption  that,  in  such  transactions,  the 
parties  did  not  mean  to  express  in  writing  the  whole  of  the 
contract  by  which  they  intended  to  be  bound,  but  a  contract 
with  reference  to  those  known  usages.  Whether  such  a  relaxa- 
tion of  the  strictness  of  the  common  law  was  wisely  applied, 
where  formal  instruments  have  been  entered  into,  and  parti- 
cularly leases  under  seal,  may  well  be  doubted ;  but  the  contrary 
has  been  established  by  such  authority,  and  the  relations  between 
landlord  and  tenant  have  been  so  long  regulated  upon  the  sup- 
position that  all  customary  obligations,  not  *altered  by  the  contract,  [  *i7S  ] 
are  to  remain  in  force,  that  it  is  too  late  to  pursue  a  contrary 
course;  and  it  would  be  productive  of  much  inconvenience 
if  this  practice  were  now  to  be  disturbed. 

The  common  law,  indeed,  does  so  Uttle  to  prescribe  the  relative 
duties  of  landlord  and  tenant,  since  it  leaves  the  latter  at  liberty 
to  pursue  any  course  of  management  he  pleases,  provided  he  is 
not  guilty  of  waste,  that  it  is  by  no  means  surprising  that  the 
Courts  should  have  been  favourably  inclined  to  the  introduction 
of  those  regulations  in  the  mode  of  cultivation  which  custom 
and  usage  have  established  in  each  district  to  be  the  most 
beneficial  to  all  parties. 

Accordingly,  in  Wigglesworth  v.  Dallison,  afterwards  affirmed 
in  a  writ  of  error,  the  tenant  was  allowed  an  away-going  crop, 
though  there  was  a  formal  lease  under  seal.  There  the  lease 
was  entirely  silent  on  the  subject  of  such  a  right,  and  Lord 
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HuTTOM      Mansfield  said  that  the  castom  did,  not  alter  or  contradict  the 

Warren.     lease,  but  only  superadded  something  to  it. 

This  question  subsequently  came  under  the  consideration  of 
the  Court  of  King's  Bench  in  the  case  of  Senior  v.  Armytage, 
reported  in  Mr.  Holt's  Nisi  Prius  Cases  (i).  In  that  case, 
which  was  an  action  by  a  tenant  against  his  landlord  for  a 
compensation  for  seed  and  labour  under  the  denomination  of 
tenant-right,  Mr.  Justice  Batley,  on  its  appearing  that  there 
was  a  written  agreement  between  the  parties,  nonsuited  the 
plaintiff.  The  Court  afterwards  set  aside  that  nonsuit,  and 
held,  as  appears  by  a  manuscript  note  of  that  learned  Judge, 
that,  though  there  was  a  written  contract  between  landlord  and 
tenant,  the  custom  of  the  country  would  be  still  binding,  if 
not  inconsistent  with  the  terms  of  such  written  contract ;  and 
that,  not  only  all  common-law  obligations,  but  those  imposed 
by  custom,  were  in  full  force  where  the  contract  did  not 
vary  them.     Mr.  Holt   appears   to  have   stated  the  case  too 

[  *^77  ]  strongly  *when  he  said  that  the  Court  held  the  custom  to  be 
operative,  *^  unless  the  agreement  in  express  terms  excluded 
it ; "  and  probably  he  has  not  been  quite  accurate  as  attributing 
a  similar  opinion  to  the  Lord  Chief  Baron  Thompson,  who 
presided  on  the  second  trial.  It  would  appear  that  the  Court 
held  that  the  custom  operated,  unless  it  could  be  collected  from 
the  instrument,  either  expressly  or  impliedly,  that  the  parties 
did  not  mean  to  be  governed  by  it. 

On  the  second  trial,  the  Lord  Chief  Baron  Thompson  held 
that  the  custom  prevailed,  although  the  written  instrument 
contained  an  express  stipulation  that  all  the  manure  made  on 
the  farm  should  be  spent  on  it  or  left  at  the  end  of  the  tenancy, 
without  any  compensation  being  paid.  Such  a  stipulation  cer- 
tainly does  not  exclude  by  implication  the  tenant's  right  to 
receive  a  compensation  for  seed  and  labour. 

The  next  reported  case  on  this  subject  is  that  of  IVebl)  v. 
Plummer,  in  which  there  was  a  lease  of  down  land,  with  a 
covenant  to  spend  all  the  produce  on  the  premises,  and  to  fold 
a  flock  of  sheep  upon  the  usual  part  of  the  farm ;  and  also,  in 
the  last  year  of  the  term,  to  carry  out  the  manure  on  parts  of 
(I)  17  R.  R.  627  (1  Holt,  N.  P.  197). 
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the  fallowed  farm  pointed  out  by  the  lessor,  the  lessor  paying  for      Hutton 

the  fallowing  land  and  carrying  out  the  dung,  but  nothing      warben. 

for  the  dung  itself,  and  paying  for  grass  on  the  ground,  and 

thrashing  the  corn.     The  claim  was  for  a  customary  allowance 

for  foldage,  (a  mode  of  manuring  the  ground),  but  the  Court 

held,  that,  as  there  was  an  express  provision  for  some  payment 

on  quitting  for  the  things  covenanted   to  be    done,   and   an 

omission  of  foldage,  the  customary  obligation  to  pay  for  the 

latter  was  excluded.    No  doubt  could  exist  in  that  case  but  that 

the  language  of  the  lease  was  equivalent  to  a  stipulation  that 

the  lessor  should  pay  for  the  things  mentioned,  and  no  more. 

The  question  then  is,  whether,  from  the  terms  of  the  *lease       [  *478  ] 
now  under  consideration,  it  can  be  collected  that  the  parties 
mtended  to  exclude  the  customary  obligation  to  make  allowances 
for  seed  and  labour. 

The  only  clause  relating  to  the  management  of  the  farm 
(except  the  covenant  to  repair)  is  one  which  stipulated  that  the 
plaintiff  shall  spend  and  consume  on  the  farm  three-fourths  of 
the  hay  and  straw  arising  not  only  from  the  farm  itself,  but  from 
the  demised  tithes  of  the  whole  parish,  and  spread  the  manure, 
leaving  such  as  should  not  be  spread  at  the  end  of  the  term  for 
the  use  of  the  landlord,  on  paying  a  reasonable  price  for  the 
same.  This  prbvision  introduces  and  has  a  principal  reference 
to  a  subject  to  which  the  custom  of  the  country  does  not  apply 
at  all,  namely,  the  tithes,  and  imposes  a  new  obligation  on  the 
tenant  dehors  that  custom,  and  then  qualifies  that  obligation  by 
an  engagement  on  the  landlord's  part  to  give  a  remuneration,  by 
re-purchasing  a  part  of  the  produce  in  a  particular  event.  It  is 
by  no  means  to  be  inferred  from  this  provision  that  this  is  the 
only  compensation  which  the  tenant  is  to  receive  on  quitting. 
If,  indeed,  there  had  been  a  covenant  by  the  tenant  to  plough 
and  sow  a  certain  portion  of  the  demised  land  in  the  last  year, 
being  such  as  the  custom  of  the  country  required,  he  being  paid 
on  quitting  for  the  ploughing,  or  to  plough,  sow,  and  manure, 
he  being  paid  for  the  manuring,  the  principle  of  eoppressum  facit 
cessare  taciturn ,  which  governed  the  decision  in  Webb  v.  Plummer, 
would  have  applied ;  but  that  is  not  the  case  here.  The  custom 
of  the  country  as  to  the  obligation  of  the  tenant  to  plough  and 
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Button  sow,  and  the  corresponding  obligation  of  the  landlord  to  pay  for 
Wau'krn.  such  ploughing  and  sowing  in  the  last  year  of  the  term,  is  in  no 
way  varied.  The  only  alteration  made  in  the  custom  is,  that 
the  tenant  is  obliged  to  spend  more  than  the  produce  of  the  farm 
on  the  premises,  being  paid  for  it  in  the  same  way  as  he  would 
have  been  for  that  which  the  custom  required  him  to  spend. 

[  479  ]  We  are  therefore  of  opinion  that  the  plaintiff  is  entitled  to 

recover,  and  the  rule  must  be  discharged. 

Rule  discharged, 

1836.  PEAESON  V.  SKELTON. 

E^.of  (1  Meeson  &  Welsby,  504—505 ;  H.  C.  Tyr.  &  Gr.  848.) 

*^''*'  The  rule  that  there  is  no  contribution  among  joint  tort-feasors  does 

^        J  not  apply  to  a  case  where  the  party  seeking  contribution  was  a  tort- 

feasor only  by  inference  of  law,  but  is  confined  to  cases  where  it  must 
be  presumed  that  the  party  knew  he  was  committing  an  unlawful  act. 

Where  several  persons  were  jointly  interested  in  a  stage-coach,  and 
there  was  a  partnership  fund,  out  of  which  expenses  were  first  to  be 
paid,  and  the  residue  divided  amongst  them :  Held  [merely  on  the  groiind 
of  want  of  jurisdiction  of  the  Court  as  then  constituted],  that  one  of  those 
persons  against  whom  damages  and  costs  had  been  recovered  in  an  action 
brought  by  a  party  to  whom  damage  was  done  by  the  negligent  driving  of 
the  coach,  could  not  recover  against  another  proprietor  his  proportion 
of  such  damages  and  costs. 

Assumpsit  for  money  paid.  Plea,  non  assumpsit  On  the  trial 
before  Lord  Denman,  Gh.  J.,  at  the  last  Yorkshire  Lent  Assizes, 
it  was  proved  that  the  plaintiff  and  defendant,  together  with 
several  other  persons,  were  jointly,  interested  in  a  public  stage 
coach,  running  between  Leeds  and  Harrowgate.  On  one 
occasion,  the  coach  had  been  negligently  driven  by  the  coach- 
man employed  to  drive,  and  had  occasioned  the  death  of  a  horse 
belonging  to  a  person  named  Pickles.  Pickles  brought  an  action 
against  the  plaintiff,  and  recovered.  The  plaintiff  having  paid 
the  debt  and  costs  in  that  action,  sought  to  recover  in  the 
present  action  contribution  from  the  defendant.  It  was  objected 
at  the  trial,  first,  that  the  plaintiff  and  defendant  being  both 
wrong  doers,  an  action  for  contribution  would  not  lie,  and 
Merryweather  v.  Nixan  (i)  was  cited  as  establishing  that  point ; 
and  secondly,  that  an  action  at  law  would  not  lie  between  parties 

(1)  16  E.  R.  810  (8  T.  R.  186). 
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in  respect  of  a  partnership  matter,   but  that  the  plaintiff's      Pearson 
remedy  was  in  equity.     The  Lord  Chief  Justice  nonsuited  the     skeltok. 
plaintiflf,  with  liberty  to  move  to  enter  a  verdict  for  6Z.,  that 
being  the  estimated  amount  of  the  defendant's  contribution. 

Knowles  now  moved  accordingly : 

The  rule  laid  down  in  Merrytveather  v.  Nixan  only  applies 
where  both  parties  are  actually  employed  in  the  commission  of 
the  tort.  It  does  not  apply  in  cases  like  the  present,  where  the 
plaintiff  was  made  a  tort-feasor  merely  by  inference  of  law,  being 
rendered  liable  for  the  act  of  his  servant,  although  he  was  not 
present  and  had  no  control  over  the  servant  at  the  time.  This 
distinction  was  taken  in  Adainson  v.  Jarvis{i)y  where  it  is  laid 
down  that  ''the  rule  that  wrong  doers  cannot  have  redress  or 
contribution  against  *each  other,  is  confined  to  cases  where  the  [  *606  ] 
person  seeking  redress  must  be  presumed  te  have  known  that  he 
was  doing  an  unlawful  act."  And  in  Woolley  v.  Batte  (2),  which 
was  precisely  like  the  present  case,  the  action  was  held  main- 
tainable. As  to  the  second  point,  viz.,  that  this  was  a  partner- 
ship transaction,  it  may  be  doubtful  whether  that  objection  can 
be  taken  under  the  present  plea. 

(Pabke,  B.  :  There  can  be  no  doubt  about  that.) 

Then  this  may  be  regarded  as  an  insulated  transaction,  which 
did  not  occur  in  the  general  order  and  for  the  general  purposes 
of  the  partnership,  and  therefore  does  not  fall  within  the  rule  as 
to  actions  between  partners.  The  objection,  if  there  were  any 
thing  in  it,  would  doubtless  have  been  taken  in  Woolley  v.  Batte, 
but  there  it  does  not  appear  to  have  been  raised. 

Pabke,  B.  : 

We  will  consult  the  Lord  Chief  Justice,  and  see  what  the 
evidence  was  as  to  the  existence  of  a  partnership  fund.  The 
first  objection  made  at  the  trial  does  not  apply. 

On  a  subsequent  day,  Parke,  B.,  said  that  the  Court  had 
consulted  the  notes  of  Lord  Chief  Justice  Denman,  and  there 

(1)  29  B.  B.  503  (4  BiDg.  66).  (2)  2  Car.  &  P.  417. 
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Peabson      appeared  to  h^e  been  a  partnership  fund,  oat  of  which  the 
Skeltok.     expenses  were  first  to  be  paid,  and  the  residue  divided  among  the 
proprietors.     The  nonsuit  was  therefore  right. 

Ride  refused. 

1^  ALEXANDER  v.  VANE. 

Eareh.  of       (I  Meeson  &  Welsby,  511—516;  S.  C.  Tyr.  &  Gr.  865 ;  2  Gale,  57;  5  L.  J. 
^^a*.  (N.  S.)  Ex.  187.) 

^        ^  A.,  being  in  want  of  some  harness,  went  to  B.,  accompanied  by  C, 

and  ordered  some,  C.  saying,  in  A.*s  presence,  that  he  would  pay  the 
money  if  A.  did  not :  Held,  that  C.  thereby  acquired  an  authority  to 
pay  the  money  on  the  default  of  A.,  and  that,  having  paid  it,  he  was 
entitled  to  recover  it  back  from  A.,  the  authority  not  being  shown  to 
have  been  countermanded. 

Assumpsit  for  the  keep  and  feeding  of  certain  horses  for  the 
defendant,  for  goods  sold  and  delivered,  work  and  labour,  money 
paid,  and  on  an  account  stated.  The  defendant  pleaded  the 
general  issue  as  to  all  except  88Z.  5«.,  parcel  &c.,  and  as  to  the 
residue,  payment  of  that  sum  into  Court :  to  which  the  plaintiff 
replied,  taking  and  accepting  the  same  out  of  Court  in  full 
satisfaction  of  the  residue  of  the  causes  of  action  in  the  declara- 
tion mentioned.  At  the  trial  before  Gurney,  B.,  at  the  Middlesex 
sittings  after  last  Michaelmas  Term,  it  appeared  in  evidence, 
that  the  defendant,  being  about  to  set  up  a  coach  to  run  between 
London  and  Brighton,  was  in  want  of  harness,  and  went,  together 
with,  the  plaintiff,  to  the  shop  of  a  person  named  Palliser,  who 
was  a  harness  maker,  and  that  the  defendant  gave  an  order  for 
the  supply  of  goods,  the  plaintiff  saying,  after  the  order  was 
given,  that  if  the  defendant  did  not  pay,  he  would.  The  goods 
were  supplied  accordingly  to  the  defendant,  and  a  balance 
remaining  due,  the  plaintiff  went  to  Palliser,  and  induced  him  to 
issue  an  attachment  upon  the  defendant's  horses,  which  were 
then  at  the  plaintiff's  livery  stables  in  the  city  of  London,  the 
defendant  being  about  to  remove  them  out  of  the  jurisdiction  of 
the  city.  The  horses  were  attached,  and  the  attachment  being  in 
the  hands  of  the  plaintiff's  clerk,  the  defendant  gave  two  cheques 
[  •512  ]  for  80Z.  each  for  the  amount,  which  were  post  dated,  to  *the 
plaintiff,  who  handed  them  over  to  Palliser,  and  the  horses  were 
released  from  the  attachment.     The  defendant  subsequently  paid 
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the  sam  of  88/. ;  the  plaintiff  paid  the  balance  of  80Z.  lOs.  to    Alexander 

Palliser,  and  the  cheques  were  returned  to  the  defendant.     The        Vane. 

defendant   contended    that  the  payment  by   the  plaintiff  was 

voluntary,  and  a  letter  was  put  in,  which  was  proved  to  have 

been  sent  on  the  20th  of  October,  in  which  the  plaintiff  said — 

**  Will  you  permit  me  to  pay  Mr.  Palliser  the  balance  due  to  him, 

after  deducting  the  head-stalls  you  sent  back,  as  he  and  I  have 

had  continual  words  about  my  releasing  your  horses  from  the 

attachment?     Say,  per  bearer,  if  I  shall  pay  him."     No  answer 

was  proved  to  have  been  given  to  this  letter,  but  the  plaintiff 

paid  the  balance  on  the  next  day.     For  the  sum  of  80/.  108.  the 

plaintiff  had  a  verdict,  leave  being  reserved  to  the  defendant  to 

move  to  enter  a  verdict  for  him,  if  the  Court  should  be  of  opinion 

that  the  plaintiff  was  not  entitled  to  recover  it. 

Thesiger  having,  in  Hilary  Term  last,  obtained  a  rule  to 
show  cause  accordingly, 

Piatt  and  Humfrey  now  showed  cause : 

This  was  a  contract  entered  into  by  the  three  parties,  all 
being  present  at  the  time  the  goods  were  ordered,  the  plaintiff 
saying  that  he  would  pay  for  them  if  the  defendant  did  not ;  the 
defendant  therefore  impliedly  gave  him  authority  to  pay  the 
money,  which  authority  has  not  been  revoked. 

The  Court  then  called  upon 

Raines  (with  whom  was  Thesiger)  to  support  the  rule : 

The  undertaking  of  the  plaintiff  was  not  such  an  undertaking 
as  to  create  a  legal  liability  on  him  to  pay  this  money.  He  had 
guaranteed  it,  but  that  was  only  verbally,  and  therefore  it  was  not 
binding  upon  him  according  to  the  Statute  of  Frauds. 

(Parke,  B.  :  The  plaintiff  was  ^never  liable  to  pay  it,  but  there       [  *5i3  ] 
was  an  authority  given  him  at  the  time  the  goods  were  ordered 
to  pay  for  them,  and  none  of  the  subsequent  transactions  affect 
that  original  authority.) 

That  authority  must  be  taken  to  be  revoked ;  the  plaintiff,  by 
writing  the  letter,  shows  that  he  did  not  consider  he  had  any  at 
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Alexander    that  time,  for  be  expressly  asks  permission  to  pay  the  money. 
Vane.        He  ought  to   have   shown,   therefore,  that  the  authority  was 
renewed. 

LoBD  Abinoeb,  C.  B.  : 

I  should  be  very  much  concerned  if  this  action  were  not  main- 
tainable. Every  point  which  could  have  been  urged  has  been 
urged,  but  it  appears  to  me  that  there  is  no  ground  to  support 
this  rule.  No  question  turns  upon  the  attachment,  but  the  whole 
depends  altogether  upon  the  authority  which  the  plaintiff  had  for 
paying  this  money.  Now,  although  he  was  under  no  obligation 
to  pay  it,  and  had  entered  into  no  contract  which  bound  him  to 
do  so,  he  had  nevertheless  made  an  engagement  which  bound  him 
in  point  of  honour,  and  that  was  entered  into  in  the  presence  of 
the  defendant.  The  payment  must  therefore  be  taken  to  have 
been  made  by  his  authority.  The  promise  was,  that,  if  the 
defendant  did  not  pay,  the  plaintiff  would  ;  there  was  therefore 
an  agreement,  that,  if  the  money  was  paid  for  the  defendant,  it 
might  be  recovered  from  him.  Thus,  if  a  man  gave  an  order  to 
his  banker  to  pay  a  sum  of  money,  and  he  does  so  without  having 
any  funds  in  his  hands,  he  may  nevertheless  recover  the  money. 
Then,  has  any  thing  occurred  to  revoke  the  authority  ?  Nothing 
whatever.  The  whole  of  the  transaction  is  consistent  with  the 
feeling  on  the  part  of  the  plaintiff,  that  he  continued  under  an 
obligation  to  pay  this  money.  He  reports  to  the  creditor  the 
probability  of  the  defendant's  removing  his  property  out  of  the 
jurisdiction ;  the  defendant  gives  the  cheques  to  him,  thus  keeping 
[  *oU  ]  up  the  appearance  of  his  obligation.  Suppose  *the  plaintiff  had 
kept  them,  and  paid  them  when  dishonoured,  surely  he  could  have 
recovered  upon  them.  But  the  defendant  went  and  paid  a  part 
of  the  debt ;  if  that  had  been  taken  by  way  of  satisfaction,  the 
plaintiff  would  not  have  been  justified  in  claiming  this  money ; 
but  it  is  not  suggested  that  it  was.  An  arrangement  was  come 
to,  and  further  time  was  given  to  the  defendant,  but  it  seems  to 
have  been  for  an  indefinite  period,  and  Paliiser  might  have  sued 
the  defendant  immediately  after  it.  As  to  the  letter,  after  all 
that  had  passed,  it  might  be  reasonable  in  the  plaintiff,  for  his 
own  security,  to  obtain  an  authority  in  writing  to  pay  the  money. 
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If  the  defendant  meant  to  revoke  the  anthority,  he  ought  to  have    Alexander 
written  so  in  answer ;  bat  not  having  done  so,  as  we  are  bound        vane. 
to  take  it  on  the  evidence,  the  authority  was  continued,  and  the 
money,  having  been  paid  upon  that  authority,  may  be  recovered 
by  the  plaintiff. 

VxRXB,  B. : 

I  entirely  concur  with  the  Lord  Chief  Baron.    There  is  no 
difficulty  in  the  case  when  the  facts  are  rightly  understood.    (His 
Lordship  here  recapitulated  the  facts.)     The  plaintiff  is  bound  to 
prove  that  he  paid  this  money  with  the  authority  of  the  defendant. 
If  the  engagement  had  been  made  in  the  absence  of  the  defendant, 
it  would  have  given  no  authority  to  the  plaintiff  to  pay  the  money, 
and  the  payment  would  have  been  made  without  any  authority, 
express  or  implied.    But,  it  being  made  in  the  presence  of  the 
defendant,  there  was  an  implied  contract,  that,  if  the  plaintiff 
paid  the  money,  the  defendant  would  repay  it.     It  is  precisely 
the  same  as  if  the  defendant  had  requested  the  plaintiff  to  pay  the 
money.    Then,  has  that  authority  been  countermanded  ?   If  not, 
there  is  no  doubt  that  it  was  a  payment  to  the  defendant's  use 
and  at  his  request.    It  appears  that  the  plaintiff,  knowing  that  he 
was  bound  in  honour  to  pay  the  money,  requests  Palliser  to  lodge 
an  attachment  against  the  horses,  which  he  accordingly  *does.       [  *5i5  ] 
On  that  an  arrangement  is  come  to,  that,  on  the  defendant  giving 
the  cheques,  the  property  shall  be  discharged  from  the  attachment. 
The  cheques  are  paid  to  Palliser  through  the  plaintiff's  hands, 
and  this  tended  to  show  that  the  authority  still  continued; 
they   were  given  to   Palliser,   but  the   defendant,   not  being 
able  to  pay  them,  when  due,  takes  them  back,   and  pays  a 
part,  with  a  sort  of  understanding  that  he  should  have  a  further 
time  to  pay  the  remainder.    Up  to  this  period  nothing  had  passed 
to  show  that  the  authority  was  countermanded.     The  next  ques- 
tion is,  whether  the  letter  put  in  is  any  evidence  of  a  countermand 
having  been  given.   It  does  not  appear  that  any  answer  was  given 
to  that  letter.    We  must  assume,  either  that  no  answer  at  all  was 
given,  or  that  the  answer  would  not  serve  the  defendant's  purpose. 
But  if  it  is  to  have  such  a  meaning  assigned  to  it,  the  point  should 
have  been  left  to  the  jury,  whether  the  defendant  meant  to  revoke 
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Alexander  the  authority.  We  are  not  at  liberty  to  draw  that  inference ;  the 
Vane.  }^^J  niight  possibly  have  thought  there  was  a  countermand  of  the 
authority,  though  I  should  not  have  so  interpreted  the  letter, 
because  it  may  be  explained  on  a  different  supposition.  The 
plaintiff  might  want  a  written  authority  for  the  payment,  and 
might  wish  not  to  rely  on  the  original  verbal  authority  alone. 
As  that  authority,  however,  continued,  the  payment  was  duly 
made,  and  the  amount  may  be  recovered. 

BOLLAND,  B. : 

As  between  the  parties  on  this  record,  it  appears  to  me  that 
there  was  an  original  authority  given  to  the  plaintiff  to  pay  this 
debt.  The  only  question  is,  whether  there  is  any  agreement  by 
the  defendant  to  allow  the  plaintiff  to  pay  the  debt  which  he  had 
incurred  for  him,  and  that  if  he  did,  he  would  repay  him. 
Assuming  that  the  witness  has  told  the  truth,  and  that  the  defen- 
dant was  present  at  the  time,  we  must  take  it  that  he  did 
agree  that  the  plaintiff  should  pay  the  debt  on  his  default,  though 
[  *5i6  ]  1^6  '*'might  not  be  liable  to  pay  in  consequence  of  the  statute. 
Then,  what  answer  is  given  to  the  payment  ?  The  object  of  the 
letter  might  have  been  to  obtain  a  written  authority,  or  it  might 
have  been  to  ascertain  whether  the  plaintiff  would  be  right  in 
paying  the  whole  amount.  He  was  certainly  right  in  inquiring 
whether  the  returned  head-stalls  had  been  settled  for.  The 
attachment,  and  the  other  facts  in  the  case,  do  not  appear  to  me 
to  affect  our  decision.  Supposing  Alexander  to  have  given  a 
binding  guarantee,  he  might  have  claimed  to  be  released  by  the 
relinquishment  of  the  attachment,  but  this  would  have  been  no 
answer  on  the  part  of  the  defendant.  Any  giving  of  time  might 
benefit  him,  but  still  he  was  ultimately  bound  to  pay  the  debt. 
Nothing  has  occurred  to  waive  the  agreement  originally  entered 
into  by  him,  and  therefore  he  is  responsible  to  the  plaintiff. 

GURNBY,  B. : 

The  defendant  has  suggested  that  he  was  not  present  when  the 
goods  were  supplied  and  the  plaintiff  promised  to  guarantee  the 
payment ;  but  the  evidence  of  Palliser's  clerk  proved  expressly 
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Certain  leasehold  houses  were  sold  by  auction,  which  were  described 
in  the  particulars  and  conditions  of  sale  as  a  well-secured  rental  with 
reversionary  interest,  and  as  an  eligible  investment.  By  the  provisions 
of  a  local  Act,  for  the  establishment  of  the  South  London  Market  Company, 
the  Company  were  authorized  to  treat  for,  purchase,  and  take  the  pre- 
mises in  question  for  the  purposes  of  the  Act.  No  notice  was  given 
of  this  liability  in  the  particulars  and  conditions  of  sale ;  and  the  jury 
foimd  as  a  fact  that  the  purchaser  had  no  notice  of  the  liability.  The 
conditions  contained  no  express  warranty  of  title:  Held,  in  an  action  by 
the  purchaser  against  the  vendors  of  the  estate,  that  the  plaintiff  was  not 
justified  in  stating  this  contract  in  the  declaration,  as  a  warranty  of  a 
clear  title,  free  from  all  charges,  incumbrances,  and  liabilities. 

Held,  also,  that  the  purchaser  was  entitled  to  rescind  the  contract,  on 
ascertaining  that  the  premises  were  liable  to  be  taken  for  the  purposes 
of  the  Act. 

AssrMPsiT.  The  declaration  stated  that  the  defendants,  snr- 
viving  execators  of  the  last  will  and  testament  of  Henry  Boulton, 
deceased,  theretofore,  to  wit;  on  the  24th  of  March,  1835,  by 
certain  persons  carrying  on  business  as  auctioneers,  under  the 
name,  style,  and  firm  of  Elgood  and  Ward,  the  agents  of  the 
defendants  in  that  behalf  duly  authorized,  caused  to  be  put  up 
and  exposed  for  sale  by  public  auction  certain  property  described 
m  a  certain  particular  of  sale  thereof,  before  then  made,  published, 
and  circulated  by  the  defendants.  The  conditions  of  sale,  which 
were  in  the  ordinary  terms,  were  then  set  out,  but  nothing  turned 
open  them.  The  declaration  then  averred,  that  on  such  exposure 
to  sale  as  aforesaid,  to  wit,  on  &c.,  the  plaintiff  was  the  highest 
bidder  for,  and  became  and  was  the  purchaser  of,  the  said  property 
80  described  in  the  said  particulars  of  sale  as  aforesaid,  upon  and 
according  to  the  said  conditions  of  sale,  at  and  for  a  certain  price 
or  som,  to  wit,  the  sum  of  455Z.,  and  then  and  immediately  after 
such  sale  paid  into  the  hands  of  the  said  auctioneers,  according 
to  the  said  conditions,  a  large  sum  of  money,  to  wit,  the  sum  of 
11S/.15«.  as  a  deposit  of  25/.  per  cent,  in  part  of  the  said  purchase- 
money,  and  which  said  sum  was  then  accepted  by  the  said 
auctioneers  as  the  deposit,  according  to  the  said  conditions  of 
sale ;  and  then  also  paid  another  large  sum,  to  wit,  the  sum  of 
61. 12«.  8^d.  as  one  moiety  of  the  said  auction  duty,  payable  in 

25—2 


3S8  1836.    EX.     1  MEE.  &  W.  520—522.  fR.B. 

Ballaui)      that  behalf,  and  then  signed  an  agreement  for  payment  of  the 

Way.        remainder  of  the  said  purchase-money,  and  to  complete  the  said 

purchase  according  to  the  conditions  aforesaid.     And  thereupon 

afterwards,  to  wit,  on  <&c.  in  consideration  of  the  premises,  and 

[  *62i  ]  that  the  plaintiff,  *at  the  special  request  of  the  said  defendants, 
had  then  undertaken  and  faithfully  promised  the  said  defendants 
to  perform  and  fulfil  all  things  in  the  said  conditions  of  sale  con- 
tained on  the  said  plaintiff's  part  and  behalf,  as  such  purchaser 
as  aforesaid,  to  be  performed  and  fulfilled,  they,  the  said 
defendants,  undertook  and  faithfully  promised  the  said  plaintiff 
to  perform  and  fulfil  all  things  in  the  said  conditions  of  sale  on 
the  vendor's  part  and  behalf  to  be  fulfilled  ;  and  that  they  then 
had  good  and  sufficient  right,  title,  power,  and  authority  to  sell, 
transfer,  and  assign  the  said  property  to  the  plaintiff,  free  and 
clear  of  and  from  all  charges,  contracts,  incumbrances,  and 
liabilities  whatsoever,  other  than  and  save  and  except  those  stated 
and  set  forth  in  the  said  description  thereof  in  the  said  particulars 
of  sale.  And  the  plaintiff  in  fact  said,  that,  although  he,  on  the 
day  and  year  first  aforesaid,  and  from  thence  until  and  upon 
the  said  14th  day  of  April  then  next,  and  afterwards,  was  ready 
and  willing  to  have  performed  and  fulfilled  all  things  in  the  said 
conditions  of  sale  on  his  part  and  behalf,  as  such  purchaser 
as  aforesaid,  to  have  been  performed  and  fulfilled,  and  to  have 
accepted  a  proper  assignment  of  the  said  property  at  his  own 
expense,  and  to  have  paid  the  remainder  of  the  said  purchase- 
money  according  to  the  said  conditions  of  sale,  and  to  have  com- 
pleted the  said  purchase,  whereof  the  defendants  afterwards,  to 
wit,  on  &c.  and  often  before  and  since  had  notice,  and  were 
requested  to  make  a  proper  assignment  to  him,  the  plaintiff,  of 
the  property  so  bid  for  and  purchased  by  him  as  aforesaid,  free 
and  clear  of  and  from  all  charges,  contracts,  incumbrances,  and 
liabilities  whatsoever,  other  than  and  save  and  except  those 
stated  and  set  forth  in  the  said  description  thereof  in  the  said 
particulars  of  sale  ;  yet  the  defendants,  contriving  and  intending 
to  deceive,  defraud,  and  injure  the  plaintiff,  did  not  perform  or 

[  •522  ]  regard  their  said  promise  *and  undertaking,  in  this,  to  wit,  that 
they  had  not,  at  the  time  of  the  said  exposure  to  sale,  and 
sale   and    purchase,   and   of    making   their   said   promise  and 
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undertaking,  good  and  sufficient,  or  any  right,  title,  power,  or      Ballard 

aathority  to  sell,  transfer,  and  assign  to  him  the  said  property  free        way. 

and  clear  of  and  from  all  charges,  contracts,  and  incumbrances  and 

liabilities,  other  than  and  save  and  except  those  stated  and  set 

forth  in  the  said  description  thereof  in  the  said  conditions  of  sale, 

in  this,  to  wit,  that  five  of  the  said  six  houses  so  put  up  and 

exposed  to  sale,  and  sold  by  the  defendants  and  purchased  by  the 

plaintiff  as  aforesaid,  to  wit,  the  said  houses  numbered  respectively 

113,  114,  115,  116,  and  117,  long  before  the  said  exposure  and 

patting  up  thereof  to  sale  and  purchase  as  aforesaid,  and  long 

before  the  time  of  making  the  said  promise  and  undertaking  of 

the  said  defendants,  to  wit,  on  &c.  had  been  and  were  inserted  in 

a  certain  schedule  annexed  to  a  certain  Act  of  Parliament  made 

and  passed  in  the  4th  year  of  the  reign  of  his  present  Majesty, 

intituled,  '^  An  Act  for  erecting,  establishing,  and  maintaining  a 

market  in  the  parish  of  St.  George  the  Martyr,  in  the  borough  of 

South wark,  in  the  county  of  Surrey,"  as  part  of  the  property 

which  a  certain  Company  by  the  said  Act  incorporated  by  and 

ander  the  name  of  the  South  London  Market  Company,  were 

authorized  and  empowered  to  treat  for,  purchase,  and  take  and 

ase  for  the  purposes  of  the  said  Act.     And  the  plaintiff  further 

said,  that  the  said  five  of  the  said  six  houses  so  put  up  and 

exposed  to  sale,  and  sold  by  the  defendants  to  and  purchased  by 

the  plaintiff  as  aforesaid,  at  the  time  of  such  putting  up  and 

exposure  to  sale,  and  such  sale  and  purchase  thereof  as  aforesaid, 

and  at  the  time  of  making  such  promise  and  undertaking  of  the 

defendants,  were  and  still  are  and  remain  subject  and  liable  to  be 

treated  for,  purchased,  and  taken  by  the  said  Company  in  the  said 

Act  mentioned,   for  the  purposes  of   the  said  Act  ;  and  if  he 

accepted  *an  assignment  and  transfer  thereof,  he  would,  by  reason       [  *523  J 

of  the  right  of  the  said  corporation  to  treat  for  and  purchase  the 

same,  be  hindered  and  prevented  from  disposing  of  the  same  in 

8Qch  manner  and  to  such  advantage  as  he  would  and  might  do 

bnt  for  such  right  of  the  said  corporation,  and  the  value  of  the 

said  purchase  was  and  is  much  less  than  the  same  would  be 

if  such  right  did  not  exist ;  and  the  said  property  is  by  reason  of 

such  right  of  the  said  corporation  of  little  or  no  value.    And  the 

remaining  house  of  the  said  six  houses,  to  wit,  the  said  house 
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Ballabd  numbered  112,  was  and  is  of  no  value  to  the  plaintiff,  without  the 
Wat.  s^id  fi^6  other  houses.  And  by  reason  of  the  premises,  the  said 
plaintiff  has  been  deprived  of  all  the  benefits  and  advantages 
which  would  have  arisen  from  the  completion  of  the  said  purchase, 
and  has  been  put  to  great  expenses,  amounting  in  the  whole 
to  a  large  sum  of  money,  to  wit,  the  sum  of  200Z.,  in  investi- 
gating and  endeavouring  to  procure  such  title  and  assignment 
as  aforesaid,  and  has  lost  all  gains  and  profits  which  he  might 
and  would  otherwise  have  made  and  acquired  from  using  and 
employing  the  said  sums  of  money  so  paid  by  him  as  deposit 
and  duty  as  aforesaid,  and  other  monies  provided  and  kept  by 
him  the  said  plaintiff  for  the  completion  of  the  said  purchase. 
The  second  count  was  for  money  had  and  received ;  the  third, 
for  interest;  and  the  fourth  on  an  account  stated. 

Pleas,  first,  non  assumpsit ;  secondly,  that  the  said  property 
was  and  is  described  in  the  said  particulars  of  sale  in  the  said 
declaration  mentioned,  as  situate  and  being  at  the  corner  of  Earl 
Street,  and  that  the  said  property  was  and  is  also  described  in 
the  schedule  so  annexed  to  the  said  Act  of  Parliament,  as  situate 
and  being  at  the  corner  of  Earl  Street  aforesaid.  And  the 
defendants  further  say,  that  the  description  of  the  said  property 
in  the  said  particulars  of  sale,  under  and  subject  to  which  the 
said  property  was  so  put  up  and  exposed  to  sale  and  so  purchased 
[  *524  ]  by  the  plaintiff  as  in  the  said  declaration  mentioned,  *in  other 
respects  corresponded  and  agreed  with  the  description  thereof  in 
the  said  Act  of  Parliament,  and  that  the  description  thereof  in 
this  particular  identified  the  same  with  the  said  property  so  in  the 
said  schedule  mentioned ;  of  all  which  the  plaintiff  at  the  time 
of  the  exposure  of  the  said  property  to  sale,  and  of  such  purchase 
thereof  by  him  the  plaintiff  as  aforesaid,  to  wit,  on  &c.,  had  notice; 
and  this  the  defendants  are  ready  to  verify  &c. 

To  this  plea  the  plaintiff  replied,  setting  out  the  description  of 
the  premises  in  the  particulars  and  in  the  schedule  to  the  Act,  and 
averring  that  the  descriptions  did  not  correspond  ;  and  that  he 
had  not,  at  the  time  he  so  bid  for  and  became  the  purchaser  of 
the  said  property,  any  notice  that  the  said  five  houses,  part  of  the 
said  property  so  bid  for  and  purchased,  were,  or  that  any  of  them 
was,  mentioned  in  the  said  schedule  to  the  said  Act  of  Parliament, 
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or  that  they  were  liable  to  be  treated  for,  purchased,  and  taken  by      Ballard 
the  said  Company,  for  the  purposes  of  the  said  Act ;  concluding        way. 
with  a  verification. 

Bejoinder,  that  the  description  of  the  said  property  contained 
in  the  said  particulars  of  sale,  so  far  as  the  same  related  to  the 
said  five  houses,  part  thereof,  did  correspond  and  agree  with  the 
description  thereof  in  the  said  schedule  annexed  to  the  said  Act 
of  Parliament,  and  that  the  plaintiff  had,  at  the  time  he  so  bid 
for  and  became  the  purchaser  of  the  said  property  described  in 
ihe  particulars  of  sale,  notice  that  the  said  five  houses,  part  of 
the  said  property,  were,  and  that  each  of  them  was,  mentioned 
in  the  said  schedule  annexed  to  the  said  Act  of  Parliament,  and 
that  they  were  liable  to  be  treated  for,  purchased,  and  taken  by 
the  said  Company  for  the  purposes  of  the  said  Act ;  concluding  to 
the  country.    Issue  thereon. 

The  defendant  had  originally  demurred  to  the  first  count,  and 
the  point  ultimately  raised  in  the  case  was  argued  by  Coote  in  a 
former  Term,  viz.,  whether  the  liability  of  the  ♦property  to  be  [  ♦625  ] 
taken  by  the  Company  was  one  against  which  the  vendors  had 
covenanted ;  but  the  Court  then  said,  that  as  the  defendants  had 
admitted  by  their  demurrer  that  they  had  entered  into  a  contract 
by  which  they  covenanted  against  all  liabilities,  the  question 
was  not  open  to  them.      The  defendants  then  pleaded  as  above. 

The  cause  was  tried  before  Lord  Abinger,  C.  B.,  at  the 
London  sittings  after  last  Hilary  Term,  when  the  particulars 
of  sale  were  put  in.  They  were  headed  as  follows :  "  Well- 
secured  rental  of  62{.  10s.  per  annum,  for  about  fifteen  years, 
with  reversionary  interest.  Particulars  and  conditions  of  sale 
of  an  eligible  investment,  secured  upon  houses  and  shops,  in 
that  extensive  thoroughfare  and  commanding  situation  for 
business,  the  London  Boad."  In  the  descriptive  particulars 
the  property  was  thus  described  :  "  This  property  being  eligibly 
situated  and  well  tenanted,  offers  a  safe  and  desirable  invest- 
ment." The  property  was  stated  to  be  held  on  a  lease  for 
a  term  of  sixty-one  years  from  Midsummer,  1789,  and  underlet 
for  certain  terms  of  years,  which  were  set  out,  and  the  net 
rental  was  stated  to  be  621.  10«.,  and  at  the  end  was  added — 
"  with  reversionary  interest."     No  notice  was  given  at  the  sale 
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Ballard  or  at  any  other  time  of  the  liability  of  the  property  to  be  taken 
Way.  hy  the  Market  Company.  On  the  issue  as  to  the  description 
in  the  particulars  of  sale  and  the  description  in  the  schedule 
corresponding,  evidence  was  adduced  by  the  defendants  to  show 
that  there  was  difiSculty  in  identifying  the  property:  and  the 
jury  found  that  they  did  not  correspond,  and  that  the  plaintiff 
had  no  notice  in  fact  of  the  Act  of  Parliament.  The  learned 
Judge  was  of  opinion  that  the  first  count  was  not  proved  by  the 
evidence,  and  nonsuited  the  plaintiff,  giving  him  leave  to  move 
to  enter  a  verdict  on  the  last  issue,  if  the  Court  should  be 
of  opinion  that  the  Act  of  Parliament  was  not  of  itself  notice  to 
the  plaintiff. 

[  626  ]  Erie  having,  on  a  former  day  in  this  Term,  obtained  a  rule 

to  show  cause  why  the  verdict  should  not  be  entered  for  the 
plaintiff  on  the  first  count,  for  the  deposit,  expenses,  and 
interest,  or  on  the  second  count  for  the  deposit  only — 

Piatt  and  Barstow  showed  cause  : 

The  first  count  was  not  proved,  as  the  contmet  shown  in 
evidence  was  not  such  as  that  alleged  in  the  declaration.  The 
question  is,  what  is  the  extent  of  liability  of  the  vendor  on 
an  ordinary  contract  for  the  sale  of  a  leasehold  estate,  without 
any  express  warranty  of  title.  There  is  here  no  express 
warranty,  and  it  is  submitted  that  the  law  will  not  imply  one 
against  such  liabilities  as  those  which  are  set  forth  in  the  first 
count  of  this  declaration.  If  the  liability  of  property  to  be 
taken  for  public  purposes,  under  Acts  of  Parliament,  were  held 
to  be  an  objection  to  the  title,  on  an  ordinary  contract  of  sale, 
it  would  affect  a  great  portion  of  the  property  of  the  kingdom. 
Such  property  must  have  been  constantly  the  subject  of  sale, 
and  yet  no  objection  of  the  kind  has  ever  been  made.  The 
point  is  entirely  new.  There  are  numerous  Acts  of  Parliament, 
such  as  Highway,  Drainage,  and  Railway  Acts,  which  have  been 
passed,  affecting  various  parts  of  the  kingdom,  authorizing  land 
to  be  taken  for  the  purposes  of  those  Acts,  to  such  an  extent 
as  to  affect  the  titles  to  a  great  quantity  of  property.  So  also, 
the  Customs'  Management  Act,  3  &  4  Will.  lY.  c.  61,  s.  85, 
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authorizes  the  Commissioners  of  the  Treasury  at  any  time  to      Ballard 

take  half  an  acre  of  land  within  half  a  mile  of  the  sea  shore        way. 

or  of  the  tideway  of  any  navigable  river  for  a  station-house 

for  the  customs  or  excise.     So  that  if  this  were  held  a  defect 

in  the  title,  it  is  scarcely  possible  to  see  to  what  extent  and 

to  what  consequences  it  might  lead.    If  a  party  wanted  to  put 

up  a  property  to  sale,  he  must  inquire  first  whether  any  Act  had 

ever  passed  affecting  the  property  in  this  way.      The  only  case 

which  has  the  slightest  analogy  to  the  present  *case  is  that       [  *^27  ] 

of  Oldfield  V.  Round  (i).     There,  a  meadow  was  sold  without 

any  notice  of  a  footway  round  it,  and  also  one  across  it,  which 

of   course  materially  lessened  its   value,   and  Lord    Bosslyn 

decreed  a  specific  performance,  with  costs,  as  he  could  not, 

he  said,  help  the  purchaser  who  did  not  choose  to  inquire. 

No  fraud  was  imputed  in  the  present  case,  and  the  vendors 

were  executors,  and  quite  as  ignorant  of  this  liability  as  the 

purchasers  were.     Secondly,  this  was  a  provision  in  a  public 

Act  of   Parliament,  though  of  a  local  nature,  and  therefore, 

although  the  plaintiff  had  no  notice  in  point  of  fact,  he  must 

be  taken  to  have  had  notice  in  point  of  law. 

£rfe,   Sir   W.    W.  FoUett,  and  Petersdorff,  in   support  of 
the  rule : 

The  contract  which  the  defendants  entered  into  in  this  case 
amounted  to  a  general  warranty  that  the  title  was  a  good  title. 
They  have  undertaken  to  dispose  of  a  permanent  investment 
in  these  houses  and  shops,  which  they  could  not  do,  as  the  very 
next  day  after  the  sale  the  purchaser  might  have  been  compelled 
to  part  with  them  to  the  Company.  Then  they  have  entered 
into  a  contract  which  they  could  no^  fulfil.  Every  vendor  does 
contract  impliedly  against  a  liability  of  this  nature.  Suppose 
the  vendor  had  himself  entered  into  a  contract  to  allow  this 
Company  to  take  the  estate,  could  he  have  compelled  a 
purchaser  to  complete  his  purchase  ?  It  is  apprehended  he 
clearly  could  not.  Then  how  does  the  present  case  differ  from 
that  ?  The  premises  are  comprised  in  the  schedule  to  this  Act 
of  Parliament,  of  the  passing  of  which,  by  the  rules  and  orders 

(I)  3  B.  R.  107  (8  Vet*.  508,  cited  in  Sugden  on  Vendors,  307,  9th  ei). 
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Ballaed  of  Parliament,  the  testator  or  the  executors  must  have  had 
Wat.  express  notice.  The  defendants  therefore  sold  this  estate  with 
notice  of  this  liability.  But  it  is  said  that  the  plaintiff  must  be 
taken  to  have  had  notice.  Now,  whatever  may  be  the  effect  of 
[  *628  ]  public  Acts  of  ^Parliament,  as  evidence  of  the  facts  stated  in 
them  against  all  the  world,  it  has  been  decided  that  these  local 
Acts  are  not  evidence  of  the  facts  stated  in  them  against 
strangers :  Brett  v.  Beales  (i).  The  clause  which  directs  that 
they  shall  be  deemed  to  be  public  Acts,  and  judicially  taken 
notice  of  as  such,  is  only  inserted  for  the  purpose  of  making 
them  admissible  in  evidence,  but  does  not  affect  persons  who 
are  not  parties  to  the  Acts  with  notice  of  their  provisions : 
Woodward  v.  Cotton  (2) ,  Beaiunont  v.  Mountain  {z).  There  are 
many  species  of  liabilities  which  have  been  held  sufficient  to 
rescind  the  contract.  As  in  those  cases  where  it  has  been  held, 
that,  where  an  act  of  bankruptcy  has  been  committed,  the 
vendor  cannot  compel  a  specific  performance,  though  he  swears 
he  does  not  owe  a  debt,  because  it  cannot  be  securely  ascertained 
that  there  is  not  one:  Lowe  v.  Ln8h{4),  Cann  v.  Canu(6).  So, 
in  Cane  v.  Baldwin  (e),  where  the  vendor  of  certain  newly 
inclosed  lands  undertook  to  convey  them  to  the  vendee.  Lord 
Ellenborouoh  held  that  that  was  an  undertaking  to  convey  the 
legal  estate,  and  that,  the  vendor  having  only  an  equitable 
interest  previous  to  the  assignment  by  the  commissioners,  the 
vendee  was  entitled  to  recover  his  deposit.  In  Barnwell  v. 
Harris  (7)  y  it  was  held  that  a  purchaser  is  not  compellable 
to  accept  a  title  to  premises  formerly  subject  to  an  incumbrance, 
the  discharge  of  which  is  shown  only  by  presumption.  Wilde  v. 
Fort  (8)  was  also  a  case  of  a  similar  nature,  where  the  contract 
of  purchase  was  defeated  %y  one  of  such  liabilities,  and  the 
purchaser  allowed  to  recover  back  the  deposit  and  rescind  the 
contract.  But  an  objection  is  taken  to  the  language  of  the 
[*629]      declaration,  because  it  alleges  the  contract  to  have  *been  a 

(1)  34  R.  B.  499  (Moo.  &  Mai.  416 ;  (4)  9  B.  B.  344  (14  Ves.  547). 
10  B.  &  C.  508).  (5)  1  Sim.  &  St.  28. 

(2)  40  B.  R.  489  (1  Cr.  M.  &  B.  44).  (6)  1  Stark.  65. 

(3)  38  B.  B.  484  (10  Bing.  404;  (7)  10  B.  B.  560  (1  Taunt.  430). 
4  Moore  &  Scott,  177).  (8)  13  B.  B.  616  (4  Taunt.  334). 
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warranty  against  all  liabilities.  The  term  **  liability  "  means  Ballabd 
a  liability  affecting  a  particular  estate  in  the  hands  of  the  way. 
vendee.  The  plaintiff  here  complains  of  a  defect  in  the  title 
of  the  vendor,  resulting  from  a  liability  which  will  prevent  him 
from  enjoying  the  estate.  It  is  therefore  rightly  described  as 
a  warranty  against  all  liabilities.  The  other  words,  '*  charges 
and  incumbrances,"  would  apply  to  other  things.  Then,  if  this 
be  a  defect  in  the  title,  the  purchaser  may  show  it,  notwith- 
standing there  be  a  condition  that  the  vendor  shall  not  be  called 
upon  to  produce  the  lessor's  title  :  Shepherd  v.  Keatley  (l).  Flight 
V.  Booth  (2). 

(Lord  Abinoer,  C.  B.  :  The  Court  are  strongly  of  opinion 
that  this  contrflCct  may  be  rescinded,  on  the  ground  that  these 
premises  are  liable  to  be  taken  under  the  Act  of  Parliament 
for  the  purposes  of  the  Act.  It  is  clear  that  the  plaintiff  never 
intended  to  contract,  and  did  not  contract,  to  purchase  this  mere 
right  to  compensation.  The  representation  is,  that  it  was  a 
good  investment,  and  |;hat  it  was  secured  upon  the  premises. 
It  turns  out  that  it  was  no  investment  at  all,  and  not  secured. 
Our  opinion  is  therefore  made  up  as  to  the  plaintiff's  right 
to  rescind  the  contract.  But  the  question  remains  as  to  the 
variance  on  the  first  count.  I  consider  that  these  Acts  of 
Parliament  do  not  affect  all  mankind  with  a  knowledge  of  what 
is  contained  in  them. 

Pabkb,  B.  :  This  is  like  a  case  where  a  whole  neighbourhood 

has  entered  into  a  particular  contract  for  the  sale  of  certain 

estates,  and  an  Act  of  Parliament  is  passed  for  the  purpose 

of  carrying  that  bargain  into  effect.     Such  a  bargain  would  be 

an  incumbrance  and  a  liability,  against  which  a  covenant  for 

good  title  would  apply.) 

Cur.  adv.  rult. 

LoBD  Abdiobr,  C.  B.  : 

In  this  case  the   Court  have  ^looked    more    fully  at    the       [  *530  ] 
declaration,  and  we  think  the  word   "  liability  "  must  include 
liability  of  every  possible  kind ;    on  that  count,  therefore,  the 

(1)  40  B.  B.  504  (1  Cr.  M.  &  B.  (2)  41  B.  B.  699  (1  Bing.  N.  C. 

117).  370;  1  Scott,  190). 
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Ballabd 
Way. 


defendant  is  entitled  to  a  verdict ;  but,  on  the  count  for  money 
had  and  received,  we  think  the  plaintiffs  are  entitled  to  recover 
lOOL,  the  money  advanced,  less  the  expenses,  for  that  they  are 
entitled  under  the  circumstances  to  have  back  their  deposit. 

Parke,  B.  : 

This  is  an  incumbrance  created  by  a  private  Act,  to  which  the 
defendant's  testator  may  be  considered  a  party  ;  it  is,  therefore, 
much  the  same  as  if  there  had  been  a  private  agreement  with 
him  for  land  of  the  same  nature  and  under  the  same  circum- 
stances as  this.  It  is  impossible  that  there  can  be  a  good  title 
when  the  property  is  subject  to  such  a  liability  as  this.  On  the 
first  count,  however,  the  contract  is  stated  too  largely,  because 
it  must  be  taken  to  refer  to  liabilities  affecting  this  particular 
estate.  But,  on  the  count  for  money  had  and  received,  the 
plaintiff  is  entitled  to  recover.  The  verdict  will  be  entered,  on 
the  general  issue,  for  the  defendant  on  the  first  count,  for  the 
plaintiff  as  to  the  residue  ;   and  for  the  plaintiff  on  the  special 

plea  raising  the  question  as  to  notice. 

Rule  cLccordingly. 


1836.  THOEPE   V.   COLE. 

(1  Meeson  &  Welsby,  531—532.) 
[This  case  will  be  found  reported  in  41  R.  R.  748.] 


1836. 

ISxoh.  of 
Pleat. 

[553  ] 


DOE  D.  PEMBERTON  and  Others  v.  EDWARDS. 

(1  Meeson  &  Welsby,  553—556;  S.  C.  Tyr.  &  Gr.  1006;  5  L.  J.  (N.  S.) 

Ex.  258.) 

By  an  indenture  of  lease  certain  premises  were  demised  to  M.  E.  and 
her  heirs,  hahtialuvi  to  her  and  her  heirs  for  and  during  the  natural 
lives  of  M.  E.*s  son,  J.  E.,  her  daughter  M.  E.,  and  A.  E.'s  grand- 
daughter, and  the  life  of  the  survivor  of  them.  A.  E.  had  a  daughter, 
but  he  had  not  any  granddaughter  at  the  time  of  making  the  indenture, 
nor  previously  thereto,  though  subsequently  he  had  several  grand- 
daughters :  Held,  that  the  lease  was  good  for  the  lives  of  J.  E.  and 
M.  E.  only. 

Ejectment.     The  parties  had  agreed  to  state  the  facts  under 
a  Judge's  order,  in  the  form  of  a  special  case,  for  the  opinion  of 
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this  Court,  porsuant  to  8  &  4  Will.  lY.  c.  42,  s.  25.     The  case       dob  d. 

.   ,  J  .  ,,  Pembbrton 

stated  was  as  follows  :  r. 

John  Campbell,  at  the  time  of  making  the  indenture  of  demise  Edwards. 
hereinafter  mentioned,  was  seised  in  his  demesne  as  of  fee  of  the 
premises  mentioned  in  the  declaration  in  this  ejectment,  then 
in  the  occupation  of  Mary  Edwards,  the  lessee  hereinafter 
mentioned,  or  her  undertenants,  as  tenant  to  him.  And  being 
so  seised,  the  said  John  Campbell  by  an  indenture  bearing  date 
the  29th  of  September,  1779,  and  duly  inroUed  in  the  Court 
of  Common  Pleas  in  the  following  Hilary  Term,  and  made 
between  him  the  said  John  Campbell  of  the  one  part,  and  Mary 
Edwards  ♦of  the  other  part,  in  consideration  of  certain  yearly  [  •"6*  ] 
rent  and  covenants  in  the  said  indenture  mentioned,  demised 
the  said  premises,  therein  described  as  in  the  occupation  of  her 
and  her  undertenants,  to  the  said  Mary  Edwards,  to  have  and 
to  hold  the  same  to  the  said  Mary  Edwards  and  her  heirs,  from 
the  feast  of  St.  Michael  the  Archangel  then  last  past,  "  for  and 
during  the  natural  lives  of  the  said  Mary  Edwards's  son 
John  Edwards,  her  daughter  Martha  Edwards,  and  Alexander 
Edwards's  granddaughter,  and  the  life  of  the  survivor  of  them." 

The  said  Alexander  Edwards  was  a  son  of  the  said  Mary 
Edwards  ;  he  had  no  granddaughter  living  at  the  time  of 
making  the  said  indenture,  nor  had  he  ever  had  any  grand- 
daughter before  the  said  indenture  was  made,  but  he  had  a 
daughter  Elizabeth,  his  eldest  child,  and  two  other  children 
then  living. 

He  did  not  have  any  granddaughter  until  the  year  1797,  when 
Martha,  a  daughter  of  the  said  daughter  Elizabeth,  was  bom, 
and  since  that  time,  and  during  the  lifetime  of  the  said  John 
Edwards  and  Martha  Edwards,  two  of  the  said  cestui  que  vies 
named  in  the  said  lease,  the  said  Alexander  Edwards  had  twelve 
other  granddaughters,  all  of  whom,  including  the  said  Martha, 
the  daughter  of  Elizabeth,  are  still  living. 

In  the  year  1807,  the  lessors  of  the  plaintiff  purchased 
the  premises  in  question  from  the  said  John  Campbell,  and 
the  same  were  by  him  duly  conveyed  to  them,  subject  to  the 
lease  aforesaid. 

Martha  Edwards,  one  of  the  cesitui  que  vies  in  the  lease  * 
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Dob  d.       mentioned,  died  in  March,  1880 ;  John  Edwards,  the  other  of 
,,,  the  cestui  que  vies  in  the  said  lease  mentioned,  died  on  the 

EDWARDS,     loai  of  March,  1885 ;   and  the  said  Elizabeth,  the  daughter 
of  Alexander,  died  some  years  previously  to  the  said  year  1835. 
The  question  for  the  opinion   of  the   Court  was,  whether 
[  *555  ]      *the  estate  created  by  the  said  indenture  of  demise  was  or  not 
determined  upon  the  death  of  the  said  John  Edwards. 
The  points  stated  in  the  margin  were  as  follow : 
The  lessors  of  the  plaintiff  contend  that  the  lease  expired  on 
the  death  of  the  said  John  Edwards. 

The  defendant  contends  that  the  lease  was  to  endure  for  the 
life  of  Alexander's  first  daughter  who  should  come  into  esse 
after  the  making  of  the  lease,  or  any  granddaughter  living 
at  the  death  of  the  two  other  cestui  que  vies  named,  and 
that,  consequently,  it  did  not  determine  on  the  death  of 
John  Edwards. 

E.  V.  WUliamSy  for  the  lessors  of  the  plaintiff,  was  stopped 
by  the  Court,  who  called  upon 

W.  Rogers,  for  the  defendant : 

In  this  case,  either  an  estate  in  fee  simple  was  conveyed  to 
Mary  Edwards,  or  an  estate  which  was  to  endure  beyond  the 
two  lives  of  John  and  Martha.  Either  the  words  are  definite, 
or  they  are  indefinite  and  void,  leaving  the  estate  in  fee  to  go  to 
Mary  Edwards.  The  demise  is  to  Mary  Edwards  and  her  heirs, 
to  have  and  to  hold  to  her  and  her  heirs,  which  would  create  an 
estate  in  fee.  It  is  true  that  it  goes  on  to  limit  that  estate  to 
three  lives,  but,  if  that  limitation  is  indefinite,  it  is  void,  and  the 
lessee  has  a  right  to  refer  to  the  first  estate.  Undoubtedly,  the 
intention  of  the  parties  was  that  the  lease  should  endure  during 
the  lives  of  John  and  Martha,  and  the  life  of  any  granddaughter 
to  Alexander  by  his  daughter  Elizabeth,  which,  it  is  submitted, 
is  sufficiently  definite,  and  the  defendant  is  therefore  entitled  to 
retain  the  possession. 

(Lord  Abinobr,  C.  B.  :  Suppose  Alexander  Edwards  had  had 
no  granddaughter  at  the  time  that  the  other  parties  died.) 
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Then  perhaps  the  estate  would  not  have  continued  beyond  the        Dob  d. 
,.  .  .,         ,  Pembbrton 

hves  of  those  two  persons.  t?. 

Edwabds. 

Lord  Abinoer,  C.  B.  :  [  556  ] 

The  only  doubt  is,  whether  any  estate  passed  at  all.  The 
Court  are  bound  to  construe  the  lease  most  strongly  against  the 
grantor,  and  therefore  we  ought  to  hold  that  it  did  pass  some 
estate ;  but  I  do  not  think  that  we  can  engraft  upon  the  words 
of  the  limitation  the  name  of  a  person  not  then  in  existence.  If 
any  case  had  been  cited  to  bind  us  to  do  so,  it  might  have  been 
otherwise.  It  appears  to  me  that  the  estate  was  good  for  the 
two  lives,  but  not  for  that  not  in  existence  at  the  time  the  lease 
was  granted.     There  must  therefore  be 

Judgment  for  the  plaintiff. 


HART  V.  LEACH,  1836. 

(1  Meeson  &  Welsby,  560—563;  Tyr.  &  Gr.  1010;  2  Gale,  172;  5  L.  J.        Exeh.  of 

(N.  S.)  Ex.  244.)  Plea*, 

By  the  6t}i  section  of  the  57  Geo.  III.  c.  93,  it  is  enacted  that  "  every  '-  ' 
lm>ker,  or  other  pei-son,  who  shall  make  and  levy  any  distress  whatso- 
ever, shall  give  a  copy  of  his  charges,  and  of  all  the  costs,  &c.,  of  any 
distress,  to  the  person  on  whose  goods  and  chattels  any  distress  is 
levied : "  Held,  tiiat  a  landlord  who  does  not  personally  interfere  in 
the  distress,  is  not  liable  for  the  neglect  of  the  broker  employed  by 
him  to  make  a  distress,  in  not  delivering  a  copy  of  the  chains  of  the 
distress. 

Case  for  an  irregular  distress.  The  second  count  alleged  that 
the  defendant  seized  and  distrained  other  goods  and  chattels  of 
the  like  description,  &c.,  as  in  the  first  count  mentioned,  as  for 
and  in  the  name  of  a  distress  for  rent,  to  wit,  20/.  due  from  the 
plaintiff  to  the  defendant  for  certain  tenements  and  premises. 
And  the  plaintiff  averred,  that  the  defendant  thereby  took  an 
unreasonable  distress  for  the  said  arrears  of  rent,  and  that  a 
small  part,  to  wit,  one  fourth  thereof,  then  was  of  sufficient  value 
to  have  satisfied  the  said  distress,  and  all  expenses  of  the  same, 
and  of  the  sale  and  appraisement  thereof.  And  the  plaintiff 
averred  that  the  defendant  did  not  give  to  the  plaintiff,  or  leave 
at  the  chief  manaion  house,  or  most  notorious  place  on  the  said 
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Hart  premises,  notice  of  the  said  distress,  or  of  the  cause  of  such 
Leach.  taking ;  and  the  defendant  did  not  give  a  copy  of  his  charges, 
and  of  all  the  costs  and  charges  of  the  said  distress,  or  of 
any  part  thereof  respectively,  to  the  plaintiff,  and  the  defendant 
therein  respectively  wholly  made  default;  against  the  form  of 
the  statute  in  such  case  provided. 

The  fourth  count  was  for  taking  an  unreasonable  distress ;  for 
not  giving  notice  of  distress;  for  not  causing  the  goods  to  be 
appraised;  for  not  selling  for  the  best  price,  and  for  not 
leaving  the  overplus  in  the  hands  of  the  sheriff,  undersheriff,  or 
[  *56i  ]  constable,  for  the  use  of  the  plaintiff.  *And  the  plaintiff  averred 
that  the  defendant  did  not  give  a  copy  of  his  charges,  and  of  all 
the  costs  and  charges  of  the  said  distress,  or  of  any  part  thereof, 
signed  by  him,  to  the  plaintiff;  and  that  the  defendant,  in  all 
the  said  several  notices  respectively  thereinbefore  in  that  count 
charged  upon  him,  then  wholly  made  default ;  against  the  form 
of  the  statute  in  such  case  provided.  The  sixth  count  did  not 
materially  differ  from  the  fourth. 

The  defendant  pleaded  to  each  of  these  counts,  so  far  as 
related  to  the  defendant's  not  giving  a  copy  of  his  charges,  and 
of  all  the  costs  and  charges  of  the  said  distress,  that  the  distress 
was  made  by  the  defendant's  direction,  as  landlord  of  the  said 
tenements,  and  not  personally  by  him,  but  by  one  Thomas 
Edlin,  being  a  broker,  and  the  broker  of  the  defendant  in  that 
behalf,  and  who,  as  such  broker,  made  and  conducted  such  last- 
mentioned  distress  for  the  defendant;  and  that  the  defendant 
did  not  otherwise  make  or  interfere  in  the  distress  ;  and  the  said 
charges  and  costs  were  the  charges  and  costs  of  the  said  Thomas 
Edlin  :  concluding  with  a  verification. 

Demurrer,  assigning  for  cause,  that,  as  the  defendant  as 
landlord  caused  the  distress,  he  thereby  made  himself  a  party 
thereto,  within  the  meaning  of  the  statute  57  Geo.  III.  c.  98, 
s.  6;  and  that,  as  no  bill  of  the  costs  and  charges  of  the 
distress  was  given  by  the  defendant  or  by  his  broker,  ttie 
defendant,  as  landlord,  was  liable  for  the  default.  Joinder  in 
demurrer. 

The  points  stated  in  the  margin  on  the  part  of  the  plaintiff* 
were,  the  causes  of  demurrer  specially  stated,  and  that  the 
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plea  did  not  deny  that  the  defendant  personally  interfered  in  the        Hart 
distress,  or  that  he  made  or  interfered  in  the  appraisement  or       leacii. 
sale  personally  or  otherwise. 

[After  argument :] 

LoBD  Abinoer,  C.  B.  :  [  563  ] 

The  defendant  says  in  his  plea  that  he  did  not  personally 
interfere  in  making  the  distress,  but  that  it  was  made  and 
condacted  by  the  broker;  which  must  be  taken  to  be  from 
the  beginning  to  the  end.  Then  the  question  is  reduced  to  the 
construction  of  the  statute.  The  second  section  impowers  the 
jastice  to  order  the  person  who  shall  have  levied  any  other  or 
greater  charges  than  those  mentioned  in  the  schedule  to  pay  the 
penalty;  that  clearly  must  mean  the  broker  who  actually 
levies,  and  not  the  landlord  who  does  not  interfere.  Before  that 
statute,  the  party  had  no  right  to  have  a  copy  of  the  charges. 
It  appears  to  me  that  the  sixth  section  applies  to  the  broker  or 
other  person  who  actually  interferes  in  the  distress. 

Paree,  B.  : 

I  think  the  statute  only  applies  to  those  persons  who  actually 
interfere  in  making  the  distress.  It  says  that  **  every  broker, 
or  other  person,  who  shall  make  and  levy  any  distress ; ''  that  is, 
the  broker  or  other  person  who  actually  seizes  and  assists  in 
making  the  distress.  It  then  goes  on  to  provide,  that ''  be  shall 
give  a  copy  of  his  charges."  Now,  it  is  only  a  person  who  does 
some  manual  work  who  can  have  any  charges  to  make.  It 
appears  to  me  that  there  is  no  doubt  as  to  the  construction  of 
the  statute.  Then,  as  to  the  plea,  I  think  it  must  be  taken  to 
mean  that  the  defendant  did  not  interfere  at  all  in  the  distress, 
from  beginning  to  end. 

BoiiiiAMD,  B.,  and  Gubney,  B.,  concurred. 

Jiidginent  for  the  'plaintiff. 
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1^  TURNER  V.  SWAINSON,  Clerk 

Pleas, 

[572] 


Exch,  of       (1  Meeson  &  Welsby,  572—573 ;  S.  C.  Tyr.  &  Gr.  933 ;  2  Gale,  133 ;  5  L.  J. 
^^^-  CN.  S.)  Ex.  266.) 


An  action  of  trespass  qu,  cl,  fr,,  in  which  there  was  a  justification  of  a 
public  right  of  way,  was  referred  to  an  arbitrator,  with  power  to  direct 
what  should  be  done  between  the  parties.  He  directed  a  verdict  for  the 
defendant,  and  that  the  plaintiff  should  put  up  a  stile  and  bridge  upon 
the  way,  in  a  place  described.  It  appeared  that  that  place  was  not  on 
land  of  either  the  plaintiff  or  defendant:  Held,  that  this  latter  part  of 
the  award  was  void. 

This  was  an  action  of  trespass  quare  clausmn /regit,  in  which 
the  defendant  justified  under  a  public  right  of  way.  The  cause 
and  all  matters  in  difference  were  referred  at  Nisi  Prius  to  an 
arbitrator,  with  power  to  direct  what  should  be  done  between 
the  parties.  The  arbitrator,  by  his  award,  set  aside  the  verdict 
which  had  been  entered  for  the  plaintiff,  and  directed  a  verdict 
for  the  defendant ;  and  he  awarded  also  that  the  plaintiff  should 
put  up  a  stile  and  footbridge  on  the  way  in  question  in  a  place 
described  in  the  award. 

R.  V.  Richards  had  obtained  a  rule  nisi  to  set  aside  that 
part  of  the  award  which  directed  the  putting  up  of  the  stile  and 
bridge,  on  an  affidavit  of  the  plaintiff,  that  he  had  no  right  to  go 
upon  the  ground  on  which  he  was  directed  to  put  them  up.  The 
arbitrator  could  not  direct  that  which  would  subject  the  party  to 
an  action  of  trespass. 

Talfourd,  Serjt.,  showed  cause  on  an  affidavit  stating  that 
there  was  no  doubt  that  the  owners  of  the  land  would  grant 
permission  to  enter  upon  it  for  the  purposes  directed  by  the 
award ;  that  the  road  was  one  leading  to  a  parish  church,  and 
requu'ed  for  the  accommodation  of  all  the  parishioners,  and  that 
one  great  object  of  the  reference  was  that  it  should  be  made 
accessible  by  the  means  mentioned  in  the  award.  He  urged  that 
the  plaintiff's  affidavit  did  not  state  that  he  had  made  any  attempt 
to  obtain  permission,  or  to  comply  with  the  award. 

(Parke,  B.  :  When  we  granted  the  rule,  we  thought  it  would 
turn  out  that  the  acts  in  question  were  to  be  done  on  the 
defendant's  land ;  it  appears  that  is  not  so.) 
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R\4:hardSy  contra :  Tubnbb 

r. 

The  arbitrator  clearly  could  not  *direct  the  plaintiff  to  do  that     swainbon. 
which  would  make  him  liable  to  other  parties  as  a  trespasser.  [  *^^*^  ^ 

(Parke,  B.  :  The  terms  are  npt  conditional — to  do  it,  provided 
the  owners  of  the  land  consent.) 

No ;  and  even  if  they  were,  the  award  is  bad ;  the  arbitrator 
has  only  power  to  compel  the  party  to  do  that  which  he  can 
justify  in  law. 

Parke,  B.  : 

I  think  the  award  would  have  been  sufficient,  if  it  had  said 
this  was  to  be  done,  provided  the  owners  and  occupiers  of  the 
land  should  consent.  As  it  is,  however,  I  am  disposed  to  think 
the  award  is  void.  The  terms  of  the  submission  extend  only 
to  what  is  to  be  done  between  these  parties:  the  moment  the 
interests  of  third  parties  come  in,  it  is  beyond  the  authority 
given  by  the  submission.  So  far,  therefore,  as  the  award  refers 
to  any  thing  to  be  done  on  the  land  of  third  persons,  it  is  not 
within  the  submission :  no  action  could  be  maintained  for  not 
doing  it. 

The  other  Judges  concurred. 

Rule  absolute. 


MUSGROVE  V.  NEWELL.  isse. 

{1  Meeaon  &  Welsby,  582—591 ;  S.  C.  Tyr.  &  Gr.  957;  2  Gale,  91 ;  5  L.  J.        ^^nf 

(N.  8.)  Ex.  227.)  piei,: 

A.,  having  reasonable  and  probable  cause  for  supposing  that  B.  made  L  ^^^  J 
an  assault  on  him  with  intent  to  rob  him,  went  for  a  constable,  who,  on 
coming  to  the  place,  recognized  B.,  and  assured  A.  that  he  was  a  i-espect- 
able  man,  and  that  he  would  be  answerable  for  his  coming  forward  to 
meet  the  charge.  A.,  nevertheless,  persisted  in  giving  B.  into  custody, 
and  on  the  following  day  preferred  the  same  charge  against  him  before 
a  jufitioe,  who  dismissed  it.  In  an  action  by  B.  against  A.  for  maliciously 
and  without  probable  cause  making  such  charge  before  the  justice,  the 
Judge  stated  to  the  jury,  that  the  plaintiff  had  reasonable  and  probable 
cause  for  suspicion  in  the  first  instance,  but  that  he  thought  that,  on  the 
explanation  given  by  the  constable,  that  reasonable  and  probable  cause 
ceased;  and  that  if  the  jury  were  of  opinion  that  the  defendant  was 
aatiBfied  with  such  explanation,  but  persevered  in  the  charge  from 

26—2 
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MusoBOVE  obstinacy  or  wounded  pride,  they  should  find  for  the  plaintiff:  Held, 

r.  that  this  direction  was  wrong ;  for  that,  as  the  facts  remained  unaltered, 

KxwELL.  the  representation  of  the  constable  could  not  take  away  the  reasonable 

and  probable  cause  afforded  by  those  facts. 

Case  for  maliciously  and  without  probable  cause  causing  the 
plaintiff  to  be  taken  into  custody,  and  charged  before  the  Mayor 
of  Leeds  with  an  assault  on  the  defendant  with  intent  to  rob 
him.  Pleas,  first,  not  guilty  ;  secondly,  a  denial  of  any  damage 
sustained  by  the  plaintiff.  At  the  trial  before  Lord  Denman, 
Ch.  J.,  at  the  last  York  Assizes,  the  facts  appeared  to  be 
as  follow : 

The  plaintiff,  a  respectable  farmer,  was  waiting  at  the  foot  of 
Eirkstall  Bridge,  near  Leeds,  at  11  o'clock  on  the  night  of  the 
11th  of  August  last,  for  the  York  mail,  by  which  he  intended  to 
go  to  York ;  his  servant-man  being  with  him,  and  his  horse  tied 
to  the  turnpike  gate.  A  drunken  man  came  up,  and  leaned 
against  the  bridge  by  their  side.  About  the  same  time  the 
defendant  came  across  the  bridge  on  horseback,  and  as  he 
approached  the  plaintiff,  the  drunken  man  sprung  into  the 
middle  of  the  road,  shouted,  and  made  a  motion  as  if  to  seize 
the  horse's  bridle.  The  defendant  galloped  on  for  a  short 
distance,  and  met  a  waggoner  coming  towards  the  bridge,  with 
whom  he  returned,  and  finding  the  three  persons  still  on  the 
bridge,  called  upon  the  waggoner  to  assist  him  in  taking  them 
into  custody.  After  some  words  had  passed,  the  defendant  went 
to  fetch  a  constable,  and  when  he  returned  the  drunken  man 
had  gone  away.  The  constable  at  once  recognized  the  plaintiff, 
and  told  the  defendant  that  he  knew  him  well,  and  that  he  was 
a  very  respectable  man,  and  that  he  (the  constable)  would  be 
[  *583  J  answerable  for  his  appearance  at  any  time  to  meet  the  ^charge. 
The  defendant,  however,  after  an  ineffectual  search  for  the 
drunken  man,  during  which  time  the  plaintiff  remained  at  the 
bridge,  insisted  on  the  plaintiff's  being  taken  into  custody, 
offering  to  pay  him  10/.  in  case  he  was  proved  to  bo  innocent. 
He  was  accordingly  taken  in  charge  by  the  constable,  and  on 
the  following  day  brought  before  the  Mayor  of  Leeds,  when  the 
defendant  preferred  his  charge  against  him,  and  it  was  dismissed, 
and  the  plaintiff  discharged  out  of  custody. 

The  Lord  Chief  Justice,  in  summing  up,  stated  to  the  jury. 


VOL.  XLvi.l     1836.    EX.     1  MEE.  &  W.  588—584.  405 

that,  in  his  opinion,  the  defendant  had  certainly  reasonable  and  Musorove 
probable  cause  for  making  the  complaint  in  the  first  instance  to  newell. 
the  constable,  but  that,  on  the  explanation  given  by  the  constable, 
that  reasonable  and  probable  cause  ceased  ;  that  the  question  of 
malice  then  remained  to  be  considered,  which,  in  actions  of  this 
natare,  was  not  confined  to  the  ordinary  meaning  of  the  word 
"malice,"  but  comprehended  any  improper  motive.  If,  there- 
fore, the  jury  should  be  of  opinion  that  the  defendant  ought  to 
have  been,  and  was  in  fact,  satisfied  in  his  own  mind  of  the 
plaintiff's  innocence,  but  persisted  in  making  the  charge  before 
the  magistrate  from  obstinacy,  or  feelings  of  wounded  pride, 
such  conduct  would  amount  to  malice,  within  the  legal  meaning 
of  the  term,  and  the  verdict  ought  to  be  for  the  plaintiff;  but,  if 
they  were  of  opinion  that  the  defendant  made  the  charge  bond 
Hde,  having  reasonable  and  probable  cause  for  making  it,  not- 
withstanding the  explanation  given  by  the  constable,  they  ought 
to  find  for  the  defendant.  The  jury  found  a  verdict  for  the 
plaintiff,  damages  10^. 

In  Easter  Term,  Cresswell  obtained  a  rule  nisi  for  a  new 
trial,  on  the  ground  of  misdirection  :  against  which 

Blackburne  and  Milner  now  showed  cause  : 

It  is  submitted  that  the  direction  of  the  learned  Judge  was 
right ;  *whether  the  conclusion  to  which  the  jury  came  was  the  [  •684  ] 
right  one  is  not  now  in  question.  At  all  events,  the  defendant 
has  no  right  to  complain  of  the  summing  up,  which  was  rather 
prejudicial  to  the  plaintiff  than  otherwise,  since  it  was  assumed 
against  him  that  there  was,  in  the  first  instance,  reasonable  and 
probable  cause  for  the  arrest,  which  might  fairly  have  been  dis- 
puted. But  even  assuming  that  the  defendant  was  justified  in 
making  the  charge  originally,  the  action  is  not  brought  for  that 
arrest,  but  for  the  preferring  of  the  charge  before  the  magistrate. 
And  if  the  defendant  became  apprised  of  the  plaintiff's  respecta- 
bility, although  after  the  first  transaction,  yet,  as  it  was  before 
he  made  the  deliberate  charge  before  the  magistrate,  he  ought 
to  have  taken  those  circumstances  into  consideration  before 
making  so  grave  an  accusation.     The  question  is,  whether  on 
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MnsaBOTK    the  following  day,  when  he  made  that  charge,  he  had  reasonable 

ft 

Newjsll.     a^nd  probable  cause  for  making  it,  or  was  actuated  by  malice. 

(Alderson,  B.  :  Then,  if  a  man  makes  a  charge  before  a 
magistrate,  and  the  accused  brings  a  number  of  respectable 
witnesses  to  prove  an  alibi,  is  the  prosecutor  liable  to  an  action 
if  he  goes  before  the  grand  jury  ? 

Lord  Aringer,  G.  B.  :  If  a  man  believes  another  has  had  his 
hand  in  his  pocket,  is  he  liable  to  an  action,  because  he  is 
assured  that  the  party  is  a  respectable  man,  which  he  is  not 
bound  to  believe,  or,  believing  it,  may  think  it  consistent  with 
the  truth  of  his  charge  ?  We  must  assume  now  that  there  was 
probable  cause  in  the  first  instance  ;  the  only  question  is, 
whether  it  continued.) 

That  was  a  question  for  the  jury. 

(Aldbrson,  B.  :  Surely  the  real  question  is,  were  the  circum- 
stances such  as  might  induce  a  reasonable  presumption  that  the 
men  intended  to  rob  the  defendant ;  because  all  the  rest  is 
evidence  of  malice  if  any  thing;  and  though  you  may  infer 
malice  from  want  of  reasonable  and  probable  cause,  I  never 
heard  that  want  of  probable  cause  was  to  be  inferred 
from  malice.) 

[  •sss  ]  It  may  be  inferred  from  *any  circumstances  occurring  before  the 
making  of  the  charge,  which  induce  a  reasonable  inference  that 
the  party  no  longer  believed  it  to  be  true.  Suppose  the  defen- 
dant had  put  off  the  charge  for  a  year,  though  he  saw  the 
plaintiff  every  day  during  that  time,  would  it  not  then  be  a 
question  whether  he  had  reasonable  or  probable  cause  for 
making  it? 

(Alderson,  B.  :  In  that  case  it  would  be  reasonable  to  suppose 
that  he  had  not  made  a  true  charge,  but  one  got  up  on  facts  he 
did  not  himself  believe.) 

But  it  is  assumed  that  in  such  case  he  proved  all  the  facts. 

(Aldbrson,  B.  :  In  Venafra  v.  Johnson  (i),  where  the  defendant 
had  charged  the  plaintiff  with  threatening  his  life,  it  was  held 
(1)  10  Biii^.^301 ;  3  Mooto  &  Scott,  847. 
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that  it  ought  to  have  been  left  to  the  jury  whether  the  defendant     Mus(;rove 
really  believed  that  his  life  was  in  danger;  but  that  case  was      nbwell. 
very  different  from  the  present.) 

The  whole  circumstances  here  formed  one  and  the  same  trans- 
action from  beginning  to  end  ;  the  case  depended  on  a  chain  of 
facts,  all  of  which  bore  on  both  the  legal  questions  in  the  case. 
Being  a  mixed  question  of  law  and  fact,  the  learned  Judge  was 
right  in  submitting  the  whole  circumstances  to  the  jury,  for 
them  to  judge  of  the  reasonable  and  probable  cause :  McDonald 
V.  Rooke  (1),  Niclwlson  v.  Coghill  (2)  ;  and  the  jury  were  well 
warranted  in  the  conclusion  they  drew  from  them. 

(Aldbbson,  B.  :  All  the  principles  applicable  to  the  case  are 
beautifully  laid  down  in  Johnstone  v.  Sutton  (3).) 

CreBstvell  and  Addison,  in  support  of  the  rule  : 

The  error  of  the  learned  Judge  in  this  case  has  arisen  from  a 
not  unfrequent  source  of  error  in  cases  of  this  class — the  not 
keeping  the  two  questions  of  law  distinct  in  his  mind.  The 
question  of  reasonable  and  probable  cause,  as  contra-distin- 
guished from  that  of  malice,  ought  not  to  have  been  left  "^to  [  *6B6  ] 
the  jury.  In  truth,  neither  the  Judge  nor  the  jury  in  this  case 
decided  on  the  want  of  probable  cause,  for  it  was  mixed  up  in 
the  direction  with  the  question  of  malice ;  the  perseverance  of 
the  defendant  in  this  charge  was  treated  as  showing  a  want  of 
probable  cause,  when  it  could  only  be  evidence  of  malice.  It  is 
erroneous  to  suppose  that  the  question  of  probable  cause  is  a 
question  for  the  jury,  without  qualification.  It  is  a  mixed 
question  only  in  this  sense — that  the  existence  or  non-existence 
of  probable  cause  must  result  from  facts,  and  on  these  facts  the 
jury  are  to  decide,  the  Judge  deciding  on  the  law. 

(LoBD  Abingbr,  C.  B.  :  May  not  one  of  those  facts  be,  what 
impression  was  really  made  on  the  defendant's  mind  ?) 

That  goes  only  to  the  question  of  malice,  not  to  that  of  probable 
cause. 

(1)  42  R.  B.  609  (2  Bing.  N.  C.  (3)  1  R  E.  257,  269  (1  T.  R,  493, 
217 ;  2  Scott,  359).                                     510). 

(2)  4B.  &C.  21. 
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MusoRovE        (Lord  Abingbb,  C.  B.  :  Sappose  the  party  has  clearly,  at  the 

Newell,      moment,  probable  cause  to  believe  that  a  man  who  robbed  him 

was  his  servant,  but  on  going  home  he  found  him  with  a  broken 

leg,  which  had  been  bandaged  for  a  week,  could  you  say  in  that 

case  there  was  probable  cause  ?) 

There,  it  could  not  arise  out  of  a  real  state  of  facts,  as  here, 
but  merely  out  of  what  the  party  had  wrongly  imagined  to 
be  facts. 

(Alderson,  B.  :  You  have  a  right  to  add  subsequent  facts  to 
the  facts  previously  existing,  and  see  whether  the  whole  together 
make  up  a  reasonable  and  probable  cause.  Suppose  the  defen- 
dant had  found  the  plaintiff  lying  paralytic  on  the  bridge,  unable 
to  move  or  to  have  taken  part  in  any  attack ;  there  might  be 
reasonable  and  probable  cause  for  coming  back,  but  would  there 
be  for  charging  him  ?) 

The  objection  is,  that  the  summing  up  supposes  the  probable 
cause  removed  by  circumstances  which  could  only  legitimately 
bear  on  the  question  of  malice.  The  state  of  the  facts  remains 
the  same,  and  it  is  no  question  for  the  jury  what  was  the 
[  •587  ]  defendant's  opinion  on  them.  If  it  were  so,  ♦nobody  would 
venture  to  prosecute  under  such  circumstances.  In  Blackford 
V.  Dod  (1)  it  was  contended,  as  in  the  present  case,  that  the 
question  was  whether  the  defendants  believed  they  had  probable 
cause  for  indicting  the  plaintiffs ;  but  the  Court  held  that  that 
was  no  question  for  the  jury,  the  facts  being  undisputed. 
Venafra  v.  Johnson  is  quite  distinguishable ;  there  was  there 
necessarily  a  question  whether  the  words  used  by  the  plaintiff 
amounted  in  fact  to  a  threat,  and  also  whether  the  defendant  so 
understood  them ;  because  if  they  did  not  amount  to  a  threat, 
there  was  no  reasonable  or  probable  cause ;  and  if  he  bond  fide 
believed  them  to  amoimt  to  it,  there  was  no  malice. 

(Lord  Abinoer,  G.  B.  :  There,  the  very  nature  of  the  charge 
consisted  in  the  impression  made  on  the  defendant's  mind ;  what 
he  believed  was  part  of  the  charge  itself.) 

(1)  36  B.  B.  532  (2  B.  &  Ad.  179). 
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Even  if  the  defendant  doubted  or  disbelieved  the  facts  himself,     Mubgbove 
yet,  if  they  constituted  a  probable  cause,  he  had  a  right  to  call      kewjbll. 
on  the  proper  tribunal  to  investigate  them. 

Lord  Abinobr,  C.  B.  : 

I  think  there  ought  to  be  a  new  trial.  It  is  certainly  a  case 
of  some  nicety,  as  are  most  of  the  cases  in  v^hich  the  questions 
of  probable  cause  and  of  malice  are  mixed  together :  yet  there 
is  no  doubt  as  to  the  principles  of  lav7  by  which  such  cases  are 
governed,  and  they  cannot  be  better  laid  down  than  in  the  case 
of  Johnstone  v.  Sutton.  To  support  an  action  of  this  kind,  there 
must  be  both  malice  in  the  defendant,  and  a  want  of  reasonable 
and  probable  cause.  It  is  admitted  that  even  if  there  be 
excessive  malice,  if  it  is  combined  with  probable  cause,  the 
action  cannot  be  supported.  So  also,  it  is  admitted  that  a 
total  want  of  probable  cause  is  sufficient  evidence  from  which 
the  jury  may  infer  malice,  inasmuch  as  in  such  case  the  party 
could  have  no  ground  for  proceeding  *in  the  charge  but  a  [  'oSS  ] 
malicious  one.  But,  on  the  other  hand,  from  any  degree  of 
malice  you  cannot  infer  a  want  of  probable  cause :  that  stands 
apon  a  class  of  facts  to  be  looked  at  by  themselves.  Here,  the 
Lord  Chief  Justice  appears  to  have  thought — we  must  so  take 
it  on  the  report — that  the  circumstances  originally  showed  the 
existence  of  probable  cause :  but  then  he  seems  to  have  gone 
a  step  further,  and  said,  that,  after  the  constable  came  and  gave 
so  satisfactory  an  account  of  the  plaintiff,  the  probable  cause  of 
suspicion  was  removed  and  ceased  to  exist.  If  he  meant  to  say 
that  the  constable's  statement  so  qualified  the  original  circum- 
stances as  to  take  away  the  probable  cause,  I  think  that  was 
certainly  a  misdirection  ;  because,  the  facts  remaining  the  same, 
the  evidence  of  the  character  or  quality  of  the  party  cannot 
remove  the  probable  cause  afforded  by  them,  however  it  may 
weaken  the  inference  to  be  drawn  from  them.  However  such 
a  representation  might  affect  the  mind  of  a  reasonable  man,  we 
cannot  say,  if  the  facts  are  not  altered,  that  the  mere  attestation 
of  the  constable  to  the  respectability  of  the  party  can  take  away 
the  original  probable  cause.  It  seems  to  me  that  it  would 
be  very  dangerous   to  allow  such  an   attestation   to  affect  a 
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MnsQBovK    prosecator,  who  perhaps  did  not  believe,  and  was  not  bound 
Newell.      tK)  believe  it.     If,  therefore,  the  Chief  Justice  meant  to  say 
this,  I  think  it  was  a  miscarriage.     But,  from  looking  at  his 
notes,  I  should  collect  that  he  appeared  to  think  also  that  as 
the  representation  sufficiently  removed  the  probable  cause,  all 
he  should  leave  to  the  jury  would  be  the  question  of  malice ;  and 
that,  if  the  defendant  ought  to  have  been  satisfied  with  the 
representation,  the  jury  would  infer  malice.     If  that  was  his 
Lordship's  opinion,  I  should  say  that  there  also  he  was  wrong. 
To  derive  from  a  representation  as  to  the  good  character  of  the 
party — admitting  the  probable  cause — an  inference  of  malice,  is 
saying  what  no  case  has  yet  said.     Here  there  is  no  pretence 
[  "Bso  ]       for  inferring  malice  but  from  that  circumstance.      *It  struck 
me  at  first,  that,  if  the  subsequent  facts  were  of  such  a  nature 
as  did  in  fact  satisfy  the  defendant,  that  would  take  away  the 
probable  cause;    but,  on  consideration,  there  appears  to  be  a 
plain   distinction    between   a    subsequent   fact   coming   to   the 
knowledge    of    the  party,   which  alters  the  original  state   of 
facts  (as  in  the  case  which  I  and  my  brother  Alderson  put  to 
Mr.  Cresswell),  and  a  mere  representation  of  character.     If,  a 
party  having  charged  A.  with  an  offence,  a  fact  subsequently 
comes   to   his   knowledge    to   show    that  A.   did  not   commit 
it,  that  may  properly  be  said  to  remove  the  probable   cause 
altogether;  but  here  the  facts  are  unaltered,  and  all  that  is 
communicated  is  a  mere  question  of  character.    It  would  be  very 
dangerous,  if,  the  facts  remaining  unchanged,  and  the  probable 
cause  being  unconnected  with  the  character  of  the  party,   a 
representation  as  to  his  character  were  proper  to  be  left  to  the 
jury  as  taking  away  that  probable  cause.     I  am  not  sure  that 
it  would  not  apply  to  every  case  where  a  man  is  acquitted  of 
an  offence  on  evidence  which  was  given  before  the  magistrate, 
and  which  it  may  be  said  the  prosecutor  ought  to  have  believed. 
Though  character  has  great  weight,  it  does  not  alter  the  facts, 
but  only  affects  the  inference  to  be  drawn  from  them,  and  the 
weight  attaching  to  it ;    it  does  not  take  away  the  probable 
cause  which  arose  upon  the  facts  themselves.      In  this  case, 
therefore,  the  probable  cause  remains ;  and  there  is  no  evidence 
of  malice. 
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BoLLANDy  B.  :  MUSOROVB 

r. 

I  am  of  the  same  opinion,  that  there  ought  to  be  a  new  trial.  Kbwell. 
The  rule  of  law  applicable  to  this  case  is  distinctly  laid  down  in 
Johnstone  v.  Sutton,  and  recognised  in  other  cases ;  it  was  founded 
on  the  authority  of  Reynoldn  v.  Kennedy  (i),  and  has  never  been 
impugned.  One  of  the  grounds  of  distinction  uniformly  taken  is, 
that  *probable  cause  is  a  mixed  question  of  law  and  fact.  That  [  '590  ] 
rule  guided  the  Court  in  deciding  T'^na/m  v.  Jofewso/i.  It  was 
clearly  a  question  for  the  jury  in  that  case,  in  what  sense  the 
words  were  used ;  and  the  evidence  showed  that,  taken  in  con- 
nexion with  the  surrounding  circumstances,  it  was  quite  impossible 
that  the  defendant  could  have  believed  that  there  was  any  truth 
in  the  plaintiff's  threat,  and  therefore  there  was  no  probable  cause 
for  the  arrest.  But  this  case  does  not  move  upon  the  same  facts : 
here  it  is  admitted  that  there  was  originally  probable  cause ;  and 
it  is  only  on  the  representation  of  the  constable  as  to  the  plaintiff's 
character,  that  we  are  called  upon  to  say  that  the  defendant  had 
no  probable  cause  for  supposing  the  parties  meant  to  attack  him. 
Venafra  v.  Johnson  is  therefore  no  authority  in  this  case ;  and  I 
concur,  on  the  grounds  stated  by  my  Lord,  that  there  ought  to 
a  new  trial. 

Aldbrson,  B.  : 

I  am  also  of  opinion  that  there  should  be  a  new  trial.  It 
appears  that  the  circumstances  proved  amounted,  in  the  Chief 
Justice's  mind,  to  sufficient  proof  that  there  was  originally 
reasonable  cause  for  the  defendant  to  believe  that  the  three  men 
meant  to  rob  him.  Then,  upon  the  subsequent  representation, 
his  Lordship  appears  to  have  thought  that  if  it  were  established 
to  the  satisfaction  of  the  jury,  it  was  sufficient  to  take  away  that 
reasonable  cause.  But  the  new  facts,  in  order  to  have  this  effect, 
ought  to  be  such  as  either  altered  the  original  facts,  or  as,  being 
added  to  the  original  facts,  made  them  impossible  to  have 
happened ;  as  in  the  case  I  put  of  a  paralytic  man — there  could 
be  no  probable  cause  for  charging  him  with  doing  that  which  must 
have  been  done  by  a  strong  and  active  man.  Here,  however,  the 
facts  remain  the  same  ;  the  inference  to  be  drawn  from  them  only 

(l)i  l^Wilfl.  232. 


412 


1886.     EX.     1  MEE.  &  W.  590—591. 


[r.r. 


MUBGBOVE 

r. 
Newell. 

[  •591  ] 


is  affected  by  the  representation  of  character  ;  the  caase  of  sus- 
picion remains  the  same,  only  the  inference  is  weakened  in  the 
judgment  of  the  persons  who  are  ultimately  to  decide  *upon  it ; 
the  original  cause  requiring  that  ultimate  decision  still  remains. 
With  respect  to  the  question  of  malice,  if  the  defendant  went  on, 
though  believing  that  there  was  no  reasonable  or  probable  cause, 
I  should  doubt  whether  it  might  not  properly  go  to  the  jury 
whether  his  conduct  was  not  malicious.  If  he  was  in  fact  satisfied 
with  the  representation,  the  jury  perhaps  might  fairly  infer  that 
he  could  only  be  actuated  in  going  on  by  malice. 

GURNBY,  B. : 

I  am  of  the  same  opinion  ;  but  I  expressly  confine  my  dissent 
from  the  ruling  of  the  learned  Chief  Justice  to  the  question  of 
reasonable  and  probable  cause.  He  laid  it  down  that  there  was 
originally  probable  cause ;  but  he  seems  to  have  said  that  the 
subsequent  circumstances  had  the  effect  of  removing  it.  In  that 
I  do  not  concur  with  him ;  it  seems  to  me  that  the  original  facts 
were  unaltered,  and  the  probable  cause  remained  the  same. 

Rule  absolute. 


1836. 

Exeh,  of 
Plea*, 

[  603] 


LYON  V.  TOMKIES,  PITT,  and  STANDAGE. 

(1  Meeson  &  Welsby,  603—610;  S.  C.  Tyr.  &  Gr.  810;  2  Gale,  144;  5  L.  J. 

(N.  S.)  Ex.  260.) 

The  overplus,  which  hy  the  stat.  2  Will.  &  Mary,  sess.  1,  c.  5,  6.  2,  is 
directed  to  be  left  in  tbe  hands  of  the  sheriff,  under-sheriff,  or  constable, 
on  a  distress,  for  the  owner's  use,  means  the  overplus  after  payment  of 
the  rent  and  of  the  reasonable  charges.  Therefore,  in  an  action  on  the 
case  for  not  leaving  the  overplus  in  the  hands  of  the  sheriff,  &c.,  for 
the  plaintiff^s  use,  the  plaintiff  may  question  the  reasonableness  of  the 
charges. 

And  where  the  plaintiff  herself  received  from  the  broker  the  balance 
remaining  after  payment  of  the  rent  and  the  actual  charges,  making  no 
objection  as  to  their  reasonableness :  Held,  that  it  was  a  question  for 
the  jury  whether  she  accepted  that  balance  in  satbf action,  and  if  not, 
whether  it  was  sufficient  to  satisfy  the  real  balance :  but  that  it  was  not 
correct  to  lay  it  down  as  matter  of  law,  that  such  payment  and  receipt 
substantially  satisfied  the  requisitions  of  the  statute. 

Case.  The  first  count  in  the  declaration  was  for  distraining 
goods  to  an  excessive  amount  for  arrears  of  rent;  the  second 
count  was  for  distraining  and  selling  more  goods  than   were 


VOL.  XLvi,]     1886.     EX.     1  MEE.  &  W.  608—604.  413 

sufficient  to  satisfy  the  arrears  of  rent,  and  the  charges  of  the        Lton 

distress ;  the  third  was  for  selling  for  insufficient  prices.     The      tomkiks. 

fourth  count  was  on  the  stat.  2  Will.  &  Mary,  sess.  1,  c.  5,  s.  2,  for 

not  leaving  the  overplus,  after  payment  of  the  arrears  of  rent, 

and  the  charges  of  the  distress,  in  the  hands  of  the  sheriff  of 

Middlesex,  or  his  under-sheriff,  or  of  the  constable  of  the  parish, 

hundred,  or  place  wherein  the  distress  was  taken,  for  the  use  of 

the  plaintiff,  so  being  the  owner  of  the  goods  as  aforesaid,  although 

a  reasonable  time  for  that  purpose  had  long  since  elapsed.     The 

defendants  Tomkies  and  Pitt  pleaded,  first,  not  guilty  ;  secondly, 

to  the  first  and  second  counts  of  the  declaration,  leave  and  licence ; 

and  thirdly,  to  the  fourth  count,  that,  after  the  satisfaction  of  the 

arrears  of  rent  and  charges,  and  before  the  commencement  of  the 

sait,  the  defendants  paid  to  the  plaintiff  the  overplus,  and  every 

part  thereof,  in  full  satisfaction  and  discharge  of  the  cause  of 

action  in  that  count  mentioned,  and  all  damages  sustained  by  the 

plaintiff  in  respect  thereof,  which  she,  the  plaintiff,  accepted  and 

received  in  full  satisfaction  thereof.     The  defendant  Standage 

pleaded  separately,  first,  not  guilty ;  secondly,  that  the  produce 

of  the  sale  was  not  more  than  sufficient  to  satisfy  the  arrears 

of  rent  and  the  charges  of  the  distress.     To  the  plea  of  leave 

and  licence,  the  plaintiff  replied  de  injuria  ;  and  she  denied  the 

payment  and  receipt  of  the  overplus  in  satisfaction. 

At  the  trial  before  Lord  Abinger,  G.  B.,  at  the  London  sittings 
after  last  Michaelmas  Term,  it  appeared  that  the  '*'plaintiff,  being  [  *604  ] 
half  a  year's  rent  in  arrear  for  a  house  occupied  by  her,  the 
defendant  Pitt,  a  broker,  was  directed  by  the  landlord  to  make  a 
distress  upon  the  plaintiff's  goods.  He  deputed  his  clerk,  the 
defendant  Tomkies,  to  do  it ;  the  distress  was  accordingly  made 
by  Tomkies,  and  the  goods  were  taken  to  the  rooms  of  the  defen- 
dant Standage,  an  auctioneer,  and  there  sold  by  him.  The  rent 
in  arrear  was  852. ;  the  sale  produced  691.  It  was  proved,  however, 
that  the  plaintiff's  son,  who  lived  with  her,  and  assisted  her  in 
carrying  on  her  business,  had  desired  that  all  the  goods  on  the 
premises  might  be  sold  (to  avoid  an  extent),  and  attended  at  the 
sale,  and  bought  in  some  of  the  lots  for  the  plaintiff.  After  the 
sale,  he  applied  to  the  defendant  Pitt  for  an  account  of  the 
proceeds,  and  received  from  him  the  sum  of  6i;.  Sd.,  the  balance 
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Lton  remaining  after  payment  of  the  rent  and  charges,  and  gave  a 
ToMKiEs.  receipt  for  it,  making  no  complaint  of  any  excess  in  the  charges. 
The  plaintiff  however  now  alleged  that  several  of  the  charges 
were  excessive  and  irregular.  The  Lord  Chief  Baron,  on  the 
case  being  opened  for  the  plaintiff,  stated  his  opinion  that  the 
defendant  Standage,  not  having  been  a  party  in  making  the 
distress,  was  not  answerable  in  this  action,  at  least  not  jointly 
with  the  other  defendants,  and  he  was  accordingly  acquitted. 

At  the  close  of  the  plaintiff's  case,  it  was  objected  for  the 
defendants  that  the  case  could  not  go  to  the  jury,  as  against  Pitt 
and  Tomkies,  on  all  the  counts  of  the  declaration,  and  that  the 
plaintiff  ought  to  elect  on  which  count  she  would  proceed.  The 
learned  Judge  said,  the  plaintiff  was  not  bound  to  elect  on  which 
count  she  would  proceed,  but  that  she  must  elect  against  which 
defendant  she  would  go,  as  both  the  defendants  could  not  be 
jointly  liable  on  the  fourth  count.  The  plaintiff  thereupon  elected 
to  proceed  against  Pitt,  and  an  acquittal  was  taken  for  Tomkies. 
The  Lord  Chief  Baron,  in  summing  up,  left  it  to  the  jury  to  say, 
[  *605  ]  whether  the  whole  of  the  goods  had  or  had  not  been  sold  *by  the 
consent  of  the  plaintiff,  or  of  her  son  as  her  agent,  and  whether 
the  Eale  had  been  fairly  and  properly  conducted.  With  regard 
to  the  complaint  in  the  fourth  count,  his  Lordship  stated  it  as  his 
opinion,  that  the  statute  did  not  apply  to  a  case  where  the  person 
distrained  upon  received  the  overplus  from  the  party  distraining ; 
and  as  the  plaintiff,  by  her  agent,  had  received  it  in  the  present 
case,  she  could  not  complain  that  it  had  not  been  paid  over  into 
the  hands  of  the  sheriff  or  constable  for  her  use.  On  that  issue, 
therefore,  he  directed  the  jury  to  find  for  the  defendant,  in  case 
they  thought  the  son  was  the  agent  of  the  plaintiff.  The  jury 
found  for  the  defendant  on  all  the  issues. 

In  Hilary  Term,  Humfrey  moved  for  a  rule  nisi  for  a  new 
trial,  on  the  ground  of  misdirection.  First,  the  plaintiff  was 
not  bound  to  elect  either  on  what  count  or  against  which 
defendant  she  should  proceed,  until  the  whole  case,  on  the 
part  of  the  defendant  as  well  as  of  the  plaintiff,  was  gone 
through,  and  was  about  to  be  summed  up  to  the  jury.  Secondly, 
the  payment  to  the  plaintiff  herself  was  clearly  not  a  payment 
in  compliance  with  the  statute ;  and  if  it  was  to  be  considered 
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as  a  payment  by  the  defendants  to  the  plaintiff  in  satisfaction  Lton 
of  the  cause  of  action,  it  ought  to  have  been  left  to  the  jury  tomkibs. 
whether  it  amounted  to  such  satisfaction.  He  objected  also 
that  some  of  the  charges  were  excessive.  The  Court  refused 
the  rule  on  the  first  and  last  grounds,  saying,  that  this  was 
clearly  a  case  in  which  the  plaintiff  was  bound  to  make  her 
election  at  the  close  of  her  own  evidence;  and  that  the  jury 
had  disposed  of  the  question  as  to  the  propriety  of  the  charges. 
On  the  second  ground  a  rule  was  granted,  which  came  on  for 
argument  in  Easter  Term. 

Lord  Abingbr,  G.  B.,  having  read  his  notes  of  the  evidence, 
said : 

The  question  in  this  case  depends  on  the  construction  to  be 
pat  upon  the  statute  2  W.  &  M.  sess.  1,  c.  5,  s.  2.  That, 
however,  has  been  followed  by  the  11  *Geo.  II.  c.  19,  s.  19,  [  'soe  ] 
which,  reciting  the  hardship  resulting  from  the  law  which 
made  distrainors  trespassers  ab  initio  by  reason  of  any  irregu- 
larity in  the  distress,  provides  that  the  party  aggrieved  by  the 
irregularity  shall  recover  satisfaction  for  the  special  damage 
he  shall  have  sustained,  and  no  more,  in  an  action  of  trespass 
or  on  the  case.  On  the  bare  question,  whether  the  non- 
payment of  the  overplus  to  the  sheriff  or  constable  was  any 
damage  to  the  plaintiff,  I  should  certainly  have  thought  that, 
after  receiving  it  herself,  she  could  not  make  out  any  cause 
of  action  on  that  ground.  The  case  of  Walter  v.  RxmibaR  (i), 
in  which  the  notice  of  distress  was  given  to  the  plaintiff 
instead  of  being  left  at  the  mansion-house,  and  it  was  held 
that  this  was  no  special  damage,  seems  to  me  an  analogous 
case  to  the  present.  The  service  of  the  notice  of  distress,  too, 
is  a  matter  preliminary  to  the  sale,  and  a  condition  precedent 
to  it,  whereas  the  payment  of  the  overplus  is  subsequent.  It 
appeared  to  me,  that,  as  the  money  got  into  the  plaintiff's 
hands,  and  as  it  was  only  for  her  use  that  it  was  to  be  left 
with  the  sheriff  or  constable,  the  statute  was  substantially 
satisfied.  I  thought,  therefore,  that  she  could  not  maintain 
the  action,  unless  she  showed  on  the  face  of  the  declaration 
(1)  1  Ld.  Ray.  53. 
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Lton  some  special  damage  which  might  have  resulted  from  its  not 
ToMKiEs.  being  paid  strictly  according  to  the  statute,  as  from  its  not 
being  paid  earlier.  Here,  however,  the  payment  was  made  on 
the  very  day  the  goods  were  cleared.  I  thought  the  question 
did  not  arise,  whether  the  payment  was  sufficient  in  amount, 
because  the  action  was  only  for  non-payment  of  the  overplus ; 
and  if  the  objection  was,  that  too  large  deductions  were  made, 
the  plaintijff  ought  to  have  given  notice  of  that  before  the 
trial,  in  order  to  give  the  defendants  an  opportunity  to  avail 
themselves  of  the  provision  of  the  statute  as  to  the  tender 
[*607]  of  amends,  and  then  have  brought  a  special  ^action  on  the 
case,  or  an  action  for  money  had  and  received.  Probably  the 
jury  might  have  found  that  the  money  was  not  paid  in  satis- 
faction, if  that  had  been  left  to  them;  certainly  all  I  left  to 
them  was,  whether  the  plaintiff's  son,  who  received  it,  was  her 
agent;  and  then  I  took  it  on  myself,  as  matter  of  law,  to  say 
she  was  not  entitled  to  recover  on  that  count. 

Piatt  and  Barstoiv  showed  cause : 

The  decision  at  Nisi  Prius  was  perfectly  correct.  It  may  be 
assumed,  for  the  purpose  of  the  argument,  that  the  fourth 
count  was  the  only  one  in  the  declaration,  and  the  only  plea 
that  of  not  guilty.  Now,  on  the  face  of  this  count,  the  appli- 
cation of  the  money,  as  to  the  rent  and  expenses,  is  admitted 
to  be  correct :  then  it  alleges  that  the  surplus  is  unsatisfied  to 
the  plaintiff,  and  was  converted  to  the  defendant's  own  use. 
The  overplus,  on  this  count,  is  admitted  to  have  been  the  sum 
actually  paid  over ;  and  that  was  paid  to  the  plaintiff :  the 
latter  allegations,  therefore,  are  negatived  by  the  evidence. 
But,  even  supposing  those  allegations  immaterial  in  proof, 
Walter  v.  Rumhall  is  a  sufficient  authority  that  the  payment 
to  the  plaintiff  herself  is  equivalent  to  the  payment  to  her 
statutory  agent.  The  object  of  the  statute  is  only  that  the 
party  who  is  the  owner  of  the  goods  shall  have  the  use  of  the 
money,  just  as  it  is  that  he  should  have  notice  of  the  distress. 
This  is  only  a  substitution  of  a  direct  payment  to  the  party 
in  lieu  of  the  legal  form  of  transit  to  her.  Here  is  an  equiva- 
lent,  by  the  plaintiff's  own    act,  to  that  which  the  statute 
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prescribes.    The  receipt  by. her  may  be  said  to  amount  to  an        Lton 
admission  that  it  has  gone  through  the  legal  hands.  Tomkibs. 

(Parsb,  B.  :  How  should  she  have  declared,  if  she  intended 
to  question  the  propriety  of  the  charges  ?) 

She  should  have  alleged  that,  although  the  reasonable  charges 
amounted  to  so  much,  yet  the  defendants  wrongfully  paid  a 
certain  unreasonable  amount,  &c. 

(Parke,  B.  :   The  question  is,  whether  the   overplus  *after      [  *608  ] 
payment  of  the  rent  and  charges,  does  not  mean  the  residue 
after  payment  of  the  rent  and  of  the  reasonable  charges. 

Lord  Abingeb,  C.  B.  :  The  plaintiff  alleges  that  the  over- 
plus is  unpaid  to  her ;  then  the  question  is,  whether,  after 
receiving  the  money  and  making  no  objection,  and  giving  no 
notice  afterwards,  she  must  not  be  taken  to  have  adopted  the 
account.) 

The  allegation  as  to  the  charges,  in  this  count,  must  be  taken 
to  refer  to  the  monies  proved  to  have  been  in  fact  paid.  If  the 
plaintiff  meant  to  apply  her  complaint  to  the  non-payment  of 
the  overplus  after  the  reasonable  charges,  she  might  specify 
them,  and  allege  that  the  defendants  did  not  pay  over  that 
overplus. 

(Lord  Abinoer,  C.  B.  :  I  think  it  is  a  question  worth  con- 
sideration, whether,  if  the  complaint  be,  not  that  the  actual 
overplus  has  not  been  paid — which  it  has — but  that  the  charges 
were  unreasonable,  that  ought  not  to  be  made  the  subject  of  a 
special  action  on  the  case. 

Parks,  B.  :  I  certainly  cannot  find,  and  cannot  recollect  any 
such  count;  and  undoubtedly  my  impression  is,  that  every 
thing  beyond  reasonable  charges  is  included  in  the  overplus.) 

If  a  sum  in  the  name  of  an  overplus  has  been  offered,  and 
received  without  objection,  and  the  party  can,  without  taking 
any  other  step,  bring  an  action,  the  provisions  of  the  11  Geo.  II. 
c.  19,  s.  19,  will  be  defeated. 
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Lton  (Pabke,  B.  :  Does  not  that  seciiion  apply  only  to  cases  of 

ToMKiBs.     irregularity  which   would   have  made  the  parties  trespassers 

ctb  initio  ?    Does  it  apply  to  omissions  which  give  a  new  remedy 

— ^matters  within  the  equity  of  the  statute  of  William  &  Mary,  as 

the  right  to  receive  the  overplus  ?) 

The  power  to  distrain  and  sell  being  a  statutable  power,  is  to 
be  strictly  pursued  in  all  its  terms,  and  the  omission  of  any 
one  of  the  conditions  imposed  by  the  statute,  it  is  submitted, 
would  make  the  party  a  trespasser  ab  initio. 

But  further,  as  the  sale  was  of  all  the  goods,  by  the  plain- 
tiff's request,  it  does  not  appear  that  there  was  any  overplus 
[  *60^  ]       arising  from  the  proceeds  of   the  portion  seized  ^and  sold  to 
satisfy  the  rent :  and  the  plaintiff  is  bound  at  all  events  to 
prove  that  there  was  an  overplus. 

Humfrey  and  Bali,  in  support  of  the  rule : 
With  respect  to  the  last  argument,  it  was  a  question  for  the 
jury,  if  at  all,  to  what  portion  of  the  goods  the  overplus  was 
referable ;  and  no  such  question  was  left  to  them,  or  was  raised 
at  the  trial. 

Then,  as  to  the  main  question  in  the  case ;  it  ought  to  have 
been  left  to  the  jury  to  say,  whether  the  plaintiff  accepted 
the  balance  in  satisfaction  of  the  cause  of  action  which  had 
arisen  by  the  non-payment  according  to  the  statute.  In 
WilUmghby  v.  Backhouse  (i),  it  was  held  that  the  right  of 
action  vested  in  the  tenant  by  an  excessive  distress  made 
upon  him,  was  not  waived  by  his  entering  into  an  arrange- 
ment as  to  the  sale  of  the  goods ;  because,  as  Batley,  J., 
observed,  ''it  gives  no  satisfaction  to  the  tenant;  he  makes 
no  stipulation  not  to  sue  for  that  which  had  been  done."  So 
here,  a  right  of  action  had  vested  in  the  plaintiff. 

(Lord  Abinger,  C.  B.  :  Not  till  the  balance  was  ascertained.) 

At  all  events  as  soon  as  a  reasonable  time  had  elapsed. 

(Lord  Abinger,  G.  B.  :  No  question  was  made  as  to  the 
reasonableness  of  the  time,  nor  could  it,  for  the  payment  was 
made  instanter.) 

(1)  26  B.  B.  666  (2  B.  &  C.  821 ;  4  DowL  &  By.  W9), 
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Then,  the  plaintiff  is  entitled  in  this  form  to  question  the  Lton 
reasonableness  of  the  charges.  Such  ^  count  as  is  suggested  tomkibs. 
to  meet  that  objection  is  not  to  be  found  among  the  prece- 
dents. How  otherwise  is  the  propriety  of  the  charges  to  be 
qaestioned  but  by  alleging  the  non-payment  of  the  proper  over- 
ploB?  In  Hills  V.  Street  (i),^  it  was  held  that  the  amount  of 
irregular  charges  might  be  recovered  back  by  the  tenant, 
although  he  had  requested  the  broker  not  to  sell,  and  had 
engaged,  as  a  condition  of  his  forbearance,  to  pay  his  charges. 

(They  were  about  to  enter  on  an  examination  of  the  pro-  [6io] 
priety  of  the  charges,  when  Lord  Abinger,  G.  B.,  said :  Is  a 
minute  inquiry  into  the  reasonableness  of  the  actual  charges 
necessary?  The  question  is,  whether  you  can  go  into  it  all. 
No  doubt,  if  the  charges  are  a  subject  of  inquiry  at  all,  the 
jury  are  the  proper  tribunal  to  pronounce  upon  it. 

Pabke,  B.  :  If  the  cause  goes  down  again,  it  will  be  for  the 
jury  to  say,  whether  the  plaintiff's  acceptance  of  the  6«.  9d. 
was  not  an  admission  that  that  was  the  real  balance.) 

The  Court  recommended  a  stet  processus,  and  the  case  stood 
over  accordingly;  but  no  arrangement  was  effected,  and  in 
this  Term 

Lord  Abinger,  C.  B.,  said : 

In  this  case  the  Court  are  disposed  to  direct  a  new  trial, 
on  condition  that  the  plaintiff  enters  a  nolle  prosequi  as  to  the 
defendants  Tomkies  and  Standage.  It  is  the  opinion  of  the 
majority  of  the  Court — I  will  not  say  it  is  not  mine,  although 
I  have  some  doubt  upon  it — that  the  evidence  ought,  on  the 
f earth  count,  to  have  been  submitted  to  the  jury.  The  question 
for  the  jury  will  be,  whether  the  plaintiff  received  the  balance 
in  satisfaction ;  and  if  not,  whether  it  was  sufficient  in  amount 
to  satisfy  the  real  overplus.  It  will  of  course  be  open  to  the 
plaintiff  to  go  on  any  of  the  counts  in  the  declaration. 

Rule  absolute  accordingly, 

(1)  5  Bing.  87  ;  2  Moore  &  Payne,  96. 
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1^.  B0UN8ALL  v.  HARRISON  (1). 

Errh.  of  (1  Meeaon  &  Welsby,  611—615 ;  S.  C.  Tyr.  &  Gr.  925 ;  2  Gale,  113.) 

'  In  an  action  by  the  second  indorsee  against  the  acceptor  of  a  bill  of 

^        ^  exchange,  at  two  months*  date,  the  defendant  pleaded  that  the  bill  was 

indorsed  to  the  plaintiff  when  oyerdue.  It  was  proved  for  the  defendant 
it  was  drawn  and  accepted  for  the  accommodation  of  B.,  the  first  indorsee, 
in  July,  1830.  B.  was  then  an  intimate  friend  of  the  defendant,  but 
they  afterwards  quarrelled.  No  notice  of  its  dishonour  was  given  to  the 
drawer.  After  the  action  was  brought  (in  the  present  year)  the  defen- 
dant's attorney  applied  to  the  plaintiff  to  settle  it :  the  plaintiff  said  that 
R.  owed  him  much  more  money,  and  that  as  he  had  given  value  for  the 
bill,  he  must  go  on  with  the  action.  The  plaintiff  did  not  call  B.  at  the 
trial :  Held,  that  there  was  evidence  to  go  to  the  jury,  that  the  bill  was 
transferred  to  the  plaintiff  after  it  became  due. 

Assumpsit  by  the  indorsee  against  the  acceptor  of  a  bill 
of  exchange  for  25Z.  dated  17th  July,  1880,  drawn  by  one 
Needham,  payable  two  months  after  date  to  his  order,  indorsed 
by  Needham  to  one  Bobertson,  and  by  him  to  the  plaintiff. 
Fleas,  first,  that  the  acceptance  of  the  defendant,  and  the 
several  indorsements  by  Needham  and  Robertson,  were  without 
value  or  consideration ;  secondly,  that  the  bill  was  indorsed  to 
and  received  by  the  plaintiff  after  it  became  due.  To  the  first 
plea,  the  plaintiff  replied  that  the  indorsement  by  Needham  to 
him  was  for  value  and  consideration ;  and  he  denied  in  terms  the 
allegation  in  the  second  plea.  At  the  trial  before  Gumey,  B., 
at  the  Middlesex  sittings  in  this  Term,  the  learned  Judge 
ruling,  in  conformity  with  the  decision  in  Mills  v.  Barber  (2), 
that  the  defendant  was  bound  to  begin,  the  plaintiff  offered  no 
evidence.  For  the  defendant,  it  was  proved  that  in  the  month 
of  May,  1880,  Bobertson,  being  in  want  of  money,  wrote  to 
the  defendant,  requesting  him  to  lend  him  his  acceptance; 
and  a  bill  for  202.  was  thereupon  drawn  by  Needham  on  the 
defendant,  and  indorsed  by  Needham,  for  Bobertson's  accom- 
modation, at  two  months'  date,  which  fell  due  on  the  17th 
July.  On  that  day,  Bobertson  sent  it  in  a  letter  to  the  defen- 
dant, requesting  him  to  renew  it ;  and  the  bill  on  which  this 
action  was  brought  was  drawn  and  accepted  accordingly,  as  a 
renewal  of  the  former.     No  notice  was  given  to  Needham  of 

(1)  Cf.  Bills  of  Exchange  Act,  1882  (2)  P.  336,  atUe  (1  M.  &  W.  425). 

(45  &  46  Vict,  c.  61),  8.  36  (4).— B.  C. 
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the  dishonour  of  the  bill.    It  appeared  that  there  were  Bubse-     Bounball 

qaently  some  proceedings  in  Chancery  respecting  the  guardian-     habb'isok. 

ship  of  the  defendant's  child,  in  consequence  of  which  a  quarrel 

ensued  ^between  Robertson  and  the  defendant,  who  had  pre-       [  *6i2  ] 

viously  been  on  intimate    terms.      The  defendant's  attorney 

stated,  that,  after  the  present  action  was  brought,  he  called 

upon  the  plaintiff  with  the  view  of  settling  it,  and   told  him 

if  he  would  sue  Bobertson  on  the  bill,  the  defendant  would 

indenmify  him  against  the  costs  of  the  action.     The  plaintiff, 

after  much  negotiation,  said,  as  he  had  given  value  for  the 

bill,  he  must  go  on  with  the  action ;  hd  said  Bobertson  owed 

him  much  more  money.    Bobertson  was  not  called  for  either 

the  defendant  or  the  plaintiff.    The  learned  Judge,  in  summing 

up,  remarked  strongly  on  the  circumstance  that  the  plaintiff 

did  not  call  him,  and  observed  that  the  fact  of  the  bill  not 

being  sooner  put  in   suit  led    to    an    inference    that  it  had 

remained,  after  it  was  due,  in   the  hands  of    Bobertson,  for 

whose  accommodation  it  was  made,  and  whose  duty  it  was  to 

take  it  up,  until  his  quarrel,  with  the  plaintiff;  and  he  left  it 

to  the  jury  to  say  whether  it  came  into  the  plaintiff's  hands 

after  it  was  due.     The  jury  found  that  it  did,  and  the  verdict 

was  therefore  entered  for  the  defendant  on  the  second  plea. 

John  Jervis  now  moved  for  a  rule  nisi  for  a  new  trial,  on 
the  ground  of  misdirection  : 

The  evidence  given  for  the  defendant  did  not  in  any  respect 
vary  the  relative  situations  of  the  parties  from  that  which 
appeared  upon  the  record  itself,  and  upon  which,  therefore, 
according  to  the  previous  decision  of  the  Court,  the  plaintiff 
was  entitled  to  a  verdict.  The  staleness  of  the  bill  appears 
on  the  face  of  the  record ;  from  that  alone  no  inference  could 
be  drawn  against  the  plaintiff.  Many  reasons  might  exist  to 
induce  a  plaintiff  to  forbear  suing  for  a  time.  And  as  Bobertson 
owed  the  plaintiff  more  money,  he  was  not  bound  to  decrease 
his  means  by  suing  him.  The  letters  given  in  evidence  carried 
the  case  no  further ;  they  proved  only  that  the  acceptance  and 
first  indorsement  were  without  consideration,  which  the  repli- 
cation admitted.     The  conversation   between  the  defendant's 
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BouNBALL  attorney  and  the  plaintiff  ^proved  that  the  indorsement  to  the 
Hakb'ison.  plaintiff  was  for  value.  And  it  could  be  no  question  for  the 
[  •eia  ]  jury  who  was  to  call  Robertson.  The  plaintiff,  therefore,  was 
equally  entitled  to  recover  as  if  no  evidence  had  been  given 
on  either  side,  as  on  the  former  trial.  The  inferences  drawn 
against  the  plaintiff  were  unsupported  by  facts:  the  presumption, 
if  any,  ought  to  be  that  the  bill  had  passed  regularly. 

Lord  Abinoeb,  C.  B.  : 

I  think  the  learned  Judge  was  quite  right:  I  think  there 
was  sufficient  evidence,  unless  the  plainti^  called  Robertson,  to 
sustain  the  case  of  the  defendant,  that  the  bill  was  not  only  an 
accommodation  bill,  but  was  indorsed  to  the  plaintiff  after  it  was 
due.  The  very  circumstance  of  the  action  not  being  brought  for 
five  years  after  the  bill  became  due,  affords  a  presumption  that 
the  party  for  whose  accommodation  it  was  made  took  it  up 
according  to  his  contract.  Then  it  appears,  that,  when  it 
became  due,  Robertson  and  the  defendant  were  friends;  they 
subsequently  quarrel,  and  then,  five  years  afterwards,  a  stranger 
brings  an  action  against  the  defendant  on  the  bill :  and  the  very 
circumstance  to  which  Mr.  Jervis  has  referred  in  support  of  his 
view  of  the  case,  namely,  that  Robertson  was  much  in  debt  to 
the  plaintiff,  affords  a  reason  why,  under  pressure,  Robertson 
might  transfer  the  bill  to  him  after  it  was  due.  All  these  cir- 
cumstances constituted  a  prima  facie  case  for  the  defendant. 
Then  who  was  to  call  Robertson  ?  Not  he  who  alleges  that  he 
was  guilty  of  fraud,  but  he  who  affirms  that  he  transferred  the 
bill  regularly.  That,  however,  was  not  a  question  of  law ;  and 
the  substantial  meaning  of  the  learned  Judge's  charge  is  only 
thAt  the  prinid  facie  case  for  the  defendant  is  strengthened  by  the 
plaintiff's  refusal  to  call  Robertson. 

Pabee,  B.  : 

[  ♦614  ]  I  quite  concur  that  there  was  sufficient  *evidence  for  the  jury, 

on  the  second  plea,  in  favour  of  the  defendant.  On  the  first 
plea,  there  is  no  question  that  the  plaintiff  was  entitled  to  a 
verdict.  On  the  second,  also,  both  sides  agree  that  the  burthen 
of  proof  was  on  the  defendant ;  and  upon  that,  the  presumption 
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in  the  first  instance  is,  that  the  bill  was  negotiated  before  it  Bounsall 
became  dne;  but  the  question  is,  whether  there  was  not  prima  habbison. 
facie  evidence  for  the  defendant  to  show  the  contrary.  The  first 
circumstance  is,  that  the  bill  has  not  been  put  in  suit  for  a 
period  of  upwards  of  five  years.  I  am  not  prepared  to  say  that 
this  alone  would  be  enough  to  cast  an  imputation  on  the  bill, 
and  raise  an  inference  that  it  was  transferred  when  over  due. 
But  it  appears  besides,  that  the  bill  was  drawn  and  indorsed  by 
Needham  for  the  accommodation  of  Bobertson ;  he  therefore 
ought  to  have  taken  it  up  when  due :  it  becomes  due,  and  no 
notice  of  its  dishonour  is  given  to  Needham.  If  it  had  been  in 
the  plaintiff's  hands,  it  is  probable  he  would  have  given  notice 
of  its  dishonour.  Then,  as  Bobertson  was  to  take  it  up,  the 
presumption  is  that  he  performed  his  contract ;  and  that  pre- 
sumption is  strengthened  by  the  consideration  that  when  it 
became  due  he  and  the  defendant  were  friends,  and  that  they 
afterwards  quarrelled ;  there  was  therefore  a  motive  for  then 
taming  over  the  bill,  in  order  to  annoy  the  defendant.  All  these 
were  fair  circumstances  to  leave  to  the  jury,  as  affording  an 
inference  against  the  plaintiff.  He  might  have  called  Bobertson, 
or  the  defendant  might  have  called  him ;  but,  if  the  defendant 
called  him,  it  was  to  prove  him  out  of  his  own  mouth  guilty  of 
fraud,  and  when  there  was  proof  enough,  independently  of  his 
evidence,  to  raise  a  prirnd  facie  case  against  the  plaintiff.  There 
appears  no  misdirection  or  failure  on  the  part  of  the  learned 
Judge ;  there  was  certainly  a  case  for  the  jury,  and  he  left  it  to 
them ;  and  I  quite  agree  that  it  was  much  more  reasonable  to 
expect  that  the  plaintiff  would  rebut  *the  presumption  by  calling  [  *615  ] 
Bobertson,  than  that  the  defendant  should  attempt  to  strengthen 
it  by  calling  him. 

BoLLAND,  B.,  and  Gurnet,  B.,  concurred. 

Rule  refuied. 
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1836.       STOBAET  AND  Othebs  (Exkcutors  op  WiLLUic  Stobabt) 
^^of  V.  DEYDEN. 

Pleat. 

re,-,        (1  Meeaon  &  Webby,  615—628 ;  8.  C.  Tyr.  &  Gr.  899 ;  2  Gale,  146 ;  3  L.  J. 

■^""^^  (N.  8.)  Ex.  218.) 

Covenant  on  a  mortgage  deed.  Pleas :  non  est  fadum^  and  that  the 
deed  had  been  fraudulently  altered  after  its  execution,  by  A.,  one  of  the 
attesting  witnesses.  The  execution  of  the  defendant  appeared  to  be 
attested  by  two  witnesses,  A.  and  B.  A.  was  dead.  B.,  being  called, 
denied  all  recollection  of  having  attested  the  deed,  and  doubted  the 
genuineness  of  his  own  and  the  defendant's  signatures.  The  hand- 
writing of  A.  and  of  the  defendant  was  then  proved  by  other  witnesses. 
It  appeared  that  the  sum  secured  was  written  over  an  erasure:  Held, 
that  the  defendant  could  not  give  evidence  of  dedarations  by  A.,  tending 
to  show  that  he  had  forged  or  fraudulently  altered  the  deed. 

Covenant  on  a  mortgage  deed  for  the  payment  of  8002.  with 
interest  at  41.  per  cent.  Pleas  :  first,  non  est  factum ;  secondly, 
that  the  deed  was  executed  by  the  defendant  to  secure  the  sum 
of  7002.  only,  and  that  the  said  sum  was,  after  the  execution 
thereof  by  the  defendant,  altered  by  one  M'Gree,  one  of  the 
attesting  witnesses  to  the  execution  thereof,  without  the  consent, 
privity,  or  knowledge  of  the  defendant,  to  the  sum  of  800Z. : 
which  was  denied  by  the  replication.  At  the  trial  before  Lord 
Abinger,  G.  B.,  at  the  last  Summer  Assizes  for  Durham,  the 
deed  on  which  the  action  was  brought  being  produced  in  evidence, 
there  appeared  to  be  two  attesting  witnesses  to  its  execution  by 
the  defendant;  one  named  Potts,  the  other  M'Gree.  M'Cree 
was  dead ;  but  Potts  being  called,  denied  all  recollection  of  his 
having  attested  such  a  deed,  and  stated  that  he  doubted  the 
genuineness  both  of  his  own  signature  and  the  defendant's.  A 
witness  was  then  called,  who  proved  the  handwriting  of  M'Gree, 
and  witnesses  spoke  also  to  their  belief  of  the  genuineness  of 
the  other  signature ;  and  the  deed  was  read.  It  contained  a 
covenant  by  the  defendant  for  the  payment  of  8002.,  which  sum 
was  written  over  an  erasure.  It  was  proved  that  application  was 
first  made  for  the  sum  of  7002.,  which  was  afterwards  increased 
to  8002. ;  and  that  the  attorney  of  the  mortgagee  paid  the  latter 
[  •eie  ]  Bum  into  the  hands  of  M*Cree,  *who  was  the  attorney  for  the 
defendant,  on  his  producing  to  him  the  deed  executed  by  the 
defendant.  For  the  defence,  it  was  proposed  to  give  evidence 
of  certain  letters  and  statements  of  M'Gree,  subsequent  to  the 
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execution  of  the  deed,  which,  although  they  did  not  in  terms  Stobabt 
admit  that  the  deed  was  a  forgery,  contained  admissions  that  he  dr^bn. 
had  been  guilty  of  some  improper  dealing  with  respect  to  it,  and 
might,  as  it  was  alleged,  have  induced  the  jury  to  believe  that 
the  deed  was  either  forged  or  fraudulently  altered  by  M'Gree. 
The  Lord  Ghiep  Baron  however  rejected  the  evidence.  Wit- 
nesses were  then  called,  who  denied  the  genuineness  of  the 
defendant's  and  plaintiff's  signatures.  The  jury,  however,  found 
a  verdict  of  the  plaintiff. 

In  Michaelmas  Term,  Creaswell  obtained  a  rule  nisi  for  a 
new  trial,  on  the  ground  that  the  evidence  rejected  ought  to 
have  been  admitted :  citing  Wright  v.  Littler  (i),  Aveson  v.  Lord 
Kinnaird(2),  and  2  Stark.  Evid.  268  (2nd  edit.).  The  arguments 
were  heard  in  Hilary  and  Easter  Terms. 

Alexander  and  W.  H.  Watson  showed  cause : 

The  declarations  of  M'Gree,  even  assuming  that  they  would 
have  gone  to  the  extent  of  proving  a  forgery  of  the  deed,  were 
inadmissible  in  evidence.  The  general  rule  as  to  the  exclusion 
of  hearsay  evidence  is  correctly  laid  down  by  Mr.  Phillipps  (3) : 
"  Hearsay  is  not  admitted  in  our  courts  of  justice,  as  proof  of 
the  fact  which  is  stated  by  a  third  person.  This  general  rule 
(subject  to  certain  exceptions  hereafter  to  be  mentioned)  has  been 
recognized  and  approved,  from  the  earliest  times,  as  a  funda- 
mental principle  of  the  law  of  evidence,  and  is  always  to  be 
^strictly  observed.  Some  of  our  earliest  writers  lay  it  down  as  a  [  *617  ] 
proposition,  acknowledged  in  our  Gourts,  and  not  to  be  questioned, 
that  matters  of  fact  shall  be  tried  by  proof  of  witnesses,  upon 
oath,  before  the  Judges.  This  implies,  that  the  person  on  whose 
statement  any  fact  is  to  be  proved,  must  be  sworn  in  the  regular 
form,  and  speak  to  the  fact  from  his  own  personal  knowledge,  in 
open  Court,  at  the  time  of  trial."  The  same  rule  is  stated,  in 
corresponding  terms,  by  Mr.  Starkie  (4).  It  is  a  rule  to  which 
exceptions  have  always  been  admitted  with  the  greatest  caution, 
and  the  Court  will  not  be  disposed  to  extend  them.     Then,  does 

(1)  3  Burr.  1244 ;  1  W.  BL  346.  (3)  1  PhiU.  Evid.  229  (7th  ed.). 

(2)  8  B.  B.  455  (6  East,  193).  (4)  1  Stark.  Eyid.  39»  42. 
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Stobabt  this  case  fall  within  any  of  the  recognized  exceptions  to  the  general 
D&TDEN.  i^ule  of  law  ?  They  are  stated  by  Mr.  Phillipps  to  consist  of  the 
following  classes :  First,  dying  declarations  ;  hearsay  in  questions 
of  pedigree ;  thirdly,  hearsay  in  questions  of  public  right,  custom, 
boundary,  &c. ;  fourthly,  old  leases,  rent-rolls,  surveys,  &c.,  in 
certain  cases;  fifthly,  declarations  against  interest;  sixthly, 
rectors'  and  vicars'  books ;  and  lastly,  tradesmen's  books. 

(Parke,  B.  :  The  sixth  are  rather  a  class  of  the  fourth.) 

It  is  submitted  that  the  declarations  tendered  in  this  case  fall 
within  none  of  these  classes.  It  is  said  that  the  case  of  Wright  v. 
Littler  affords  an  authority  in  support  of  their  admissibility  ;  but 
it  is  not  so,  when  that  case  is  carefully  looked  at.  There,  both 
the  attesting  witnesses  to  the  will  in  dispute,  under  which  the 
defendant  claimed,  being  dead,  their  handwriting  was  proved  in 
the  ordinary  form.  The  plaintiff  then,  in  order  to  show  that  the 
will  was  a  forgery,  called  a  sister  of  one  of  the  attesting  wit- 
nesses, who  swore  that  while  she  was  attending  him  during  his 
last  illness,  and  about  three  weeks  before  his  death,  he  pulled 
out  of  his  bosom  a  will  of  the  sanie  testator,  of  earlier  date, 
and  said  it  was  the  true  will,  and  delivered  it  to  her,  that  she 
[  *6i8  ]  might  deliver  it  *to  the  plaintiff;  and,  on  cross-examination,  she 
added  that  her  brother  acknowledged  to  her  that  the  second  will 
was  forged  by  himself.  No  objection  was  made  to  this  evidence 
at  the  trial,  and  the  jury  found  that  the  will  was  a  forgery.  On 
motion  for  a  new  trial,  the  case  was  argued,  and  judgment  given, 
on  several  grounds,  any  one  of  which,  as  was  stated  by  Lord 
Mansfield,  was  suf&cient  to  support  the  verdict ;  and  with  regard 
to  the  evidence  as  to  the  forgery,  he  says  (i) :  "  It  came  out  upon 
their  own  examination  :  they  made  no  objection  to  it  at  the  trial ; 
and  it  certainly  was  a  circumstance  proper  to  the  jury  to  con- 
sider." And  he  puts  its  admissibility  mainly  on  the  ground  that 
it  was  a  dying  declaration — "  an  account  given  in  the  witness's 
last  moments,  when  he  could  be  under  no  temptation  to  say  it, 
but  to  do  justice  and  ease  his  conscience."  He  then  proceeds  to 
assign  other  reasons  for  refusing  a  new  trial.  According  to  the 
report  of  the  same  case  in  Sir  W.  Blackstone  (2),  Lord  MANSFisiiB 

(1)  3  Burr.  1255.  (2)  1  W.  BL  349. 
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expressly  stated  that  no  general  rule  could  be  drawn  from  the  Stobabt 
admission  of  the  evidence  in  that  particular  case.  At  that  drydkn. 
period,  dying  declarations  were  held  admissible  and  material  on 
many  questions,  though  they  have  since  been  restricted  to  the 
single  case  where  the  death  of  the  party  is  itself  the  subject  of 
inquiry  (1).  It  is  true  that  Lord  Ellenborouoh,  in  Aveson  v. 
L/ord  Kinnaird  (2),  and  Baylby,  J.,  on  Doe  v.  Ridgivay  (8),  put 
the  case  of  Wright  v.  Littler  on  the  ground  that,  as  the  sub- 
scribing witness,  if  alive,  must  have  been  called  as  a  witness, 
and  it  would  then  have  been  competent  to  prove,  by  cross- 
examination,  his  declarations  as  to  the  forgery,  the  party  ought 
not,  by  the  death  of  the  witness,  to  be  deprived  of  obtaining  the 
advantage  of  such  evidence  :  and  Lord  Ellenborouoh  refers  to 
a  *Nisi  Prius  case  before  Mr.  Justice  Heath,  where  he  was  him-  [  '619  ] 
self  permitted,  on  that  ground,  and  on  the  authority  of  Wright 
V.  Littler,  to  give  in  evidence  that  the  attesting  witness  to  a  bond, 
in  his  dying  moments,  begged  pardon  of  heaven  for  having  been 
concerned  in  forging  it.  It  is  clear,  however,  that  the  reports  of  the 
case  of  Wright  v.  Littler  furnish  no  ground  for  deducing  from  it  so 
general  a  principle.  Mr.  Starkie  adopts,  in  a  note  (4)  the  dictum 
of  Baylet,  J.,  and  says  that,  upon  the  same  principle,  evidence 
has  been  admitted  to  impeach  the  character  of  attesting  witnesses 
who  are  dead,  and  whose  handwriting  is  proved  to  substantiate 
the  instrument.  No  case,  however,  is  to  be  found  in  the  books 
in  which  such  general  evidence  was  given ;  although,  when  the 
character  of  the  attesting  witnesses  has  been  impeached  on 
the  ground  of  fraud  in  the  particular  transaction,  evidence  is 
admitted  to  show  his  general  good  character:  Doe  d.  Walker^ 
V-  Stephenson  (5) ;  Bishop  of  Durham  v.  Beaumont  (6) ;  Provis  v. 
Reed  (7).  It  cannot  be  pretended  that  these  declarations  stand 
in  any  degree  on  the  same  ground  as  the  other  cases  in  which 
hearsay  is  admissible, — entries  against  interest,  or  in  old  books, 
or  in  the  course  of  business  or  the  discharge  of  some  duty 

(1)  Rex  ▼.   Mead,  26  R.   E.  484  (o)  3  Esp.  284 ;  4  Esp.  50. 
(2  B.  ft  0.  605).  (6)  1  Camp.  207. 

(2)  8  B.  B.  455  (6  East,  193).  (7)  30  B.  B.  695  (5  Bing.  435 ;  3 

(3)  4  B.  ft  Aid.  53.  Moore  &  Payne,  4). 

(4)  2  Stark.  Evid.  264. 
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Stobabt  imposed  upon  the  party,  &c.  They  have  none  of  the  ingredients 
Dbtden.  which  supply,  in  such  cases,  the  stamp  of  authenticity,  and 
dispense  with  the  vivd  voce  examination  of  the  witness.  It  is 
urged  that  great  inconvenience  will  ensue  from  the  exclusion  of 
such  evidence ;  but  the  inconvenience  of  admitting  it  is  much 
greater.  Suppose,  in  this  case,  the  witness  Potts  also  had  died 
before  the  trial,  the  same  thing  might  have  been  proved  as  to 
him :  whereas  on  the  whole  it  was  manifest  that  he  did  not 
distinctly  deny  his  handwriting,  and  that  in  fact  it  was  genuine. 
[  *620  ]  Again,  if  M'Gree  had  been  alive,  and  called,  *he  might  have 
refused  to  answer  the  questions  tending  to  criminate  himself. 

(Pabeb,  B.  :  If  he  had,  they  might  have  proved  his  declarations, 
if  relevant,  by  other  evidence.) 

If  they  be  admissible,  they  must  be  so  equally  in  criminal  as  in 
civil  cases.  Suppose,  on  an  indictment  against  A.  for  murder, 
the  evidence  went  to  show  that  A.  and  B.  were  guilty,  B.  being 
dead :  can  it  be  contended  that  the  declarations  of  B.  that  he 
committed  the  murder  would  be  receivable  in  support  of  the  case 
against  A.  ?  Evidence  of  acts  done  by  the  deceased  witness  is 
very  different ;  they  would  be  capable  of  explanation,  but  his 
declarations  are  not  so.  To  admit  them  in  such  a  case,  will 
render  the  rights  of  property  derived  under  solemn  instruments 
most  dangerously  insecure. 

CressweU,  Sir  Gr.  Lewitiy  and  Addison,  contra  : 

The  arguments  on  the  other  side  do  not  touch  the  real  ground 
on  which  this  evidence  is  admissible.  The  plaintiff  is  under  the 
necessity  of  proving  the  signature  of  the  deceased  witness,  which 
is  no  more  than  a  declaration  on  his  part  that  he  saw  the  party 
execute  the  deed ;  that  entitles  the  defendant  to  use  other  incon- 
sistent declarations  of  the  same  witness,  tending  to  show  that  he 
did  not  see  the  party  execute.  It  is  said  that  the  cases  referred 
to  in  support  of  this  motion  proceeded  on  the  ground  that  the 
declarations  were  made  in  extremis,  and  therefore  under  a  sanction 
equivalent  to  that  of  an  oath :  but  how  does  that  reason  meet 
the  objection  that  the  party  is  deprived  of  the  opportunity  of 
cross  examination  ?    If    the   plaintiff   is   permitted    to    prove 
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declarations  of  M'Gree  to  Bustain  the  deed,  the  defendant  may      stobabt 
use  them  also  to  impugn  it.  Dbtdbn.  ' 

(Lord  Abinger,  G.  B.  :  Is  it  not  an  assumption  of  yours  that 
the  signature  is  a  declaration  ? — it  is  a  fact. 

Fabeb,  B.  :  Suppose  it  were  a  declaration  not  on  the  deed  ?) 

Then  it  would  not  be  evidence. 

(Parke,  B.  :  Then  the  evidence  is  confined  to  the  deed  itself — 
to  the  fact  of  attestation.) 

If  the  signature  does  not  amount  to  a  declaration  that  the  [  621  j 
witness  saw  the  party  sign,  it  amounts  to  nothing.  In  Wright  v. 
LitUer,  it  is  clear  great  injustice  would  have  been  done  by  the 
exclusion  of  the  evidence.  Nor  was  the  declaration  in  that  case 
a  dying  declaration,  properly  so  called :  for  it  does  not  appear 
that  the  party  apprehended  death  at  the  time  he  made  it.  The 
admissibility  of  the  evidence  was  distinctly  put,  in  argument, 
upon  the  ground  that  it  was  given  to  discredit  the  evidence 
arising  from  the  proof  of  the  witness's  handwriting ;  and  that 
he  must  have  been  called  if  living,  and  would  have  overturned 
the  will  by  giving  the  evidence  of  what  his  sister  swore  he  owned 
to  her.  The  same  reasons  apply  to  the  present  case.  If  M'Gree 
had  been  alive,  and  had  been  called,  he  clearly  might  have  been 
cross-examined  as  to  the  facts  to  which  his  declarations  referred. 
The  case  cited  by  Lord  Ellekbobough,  in  Aveaon  v.  Lord 
Kinnaird,  is  strongly  in  favour  of  the  defendant,  and  adds  to 
the  authority  of  Lord  Ellekbobough  and  Baylet,  J.,  that  of 
Mr.  Justice  Heath,  who  distinctly  recognised  the  principle  of  the 
admissibility  of  such  evidence,  as  a  substitution  for  the  cross- 
examination  of  the  party.  In  The  Bishop  of  Durham  v. 
Beaumont  (1),  also,  Lord  Ellenbobot7GH  says,  referring  to  the 
case  of  Doe  d.  Stephenson  v.  Walker,  which  was  there  cited — 
"There  the  attesting  witnesses  whose  character  was  disputed 
were  dead,  and  it  was  properly  held  that  the  party  claiming 
under  the  will  should  have  the  same  advantage  as  if  they  had 
been  alive.  In  that  case  they  must  have  been  personally 
adduced  as  witnesses,  when  their  character  would  have  appeared 

(1)  1  Camp.  207. 
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Stobabt      on  their  cross-examination;   and  being  dead,  justice  required 

Drtdkn.      that  an  opportunity  should  be  given  to  show  what  credit  was  to 

be  attached  to  their  attestations  of  the  will.     In  like  manner  the 

[  *622  ]       Court  of  King's  Bench  held,  in  the  time  *of  Lord  Mansftsld, 

that  evidence  of  the  conduct  of  deceased  witnesses  might  be 

received,  to  attract  credit  to  their  testimony,  or  to  destroy  its 

effect."    And  he  then  again  refers  to  the  case  before  Heath,  J., 

and  says,    ^'  This  confession  only  supplied  the  place  of  what 

might  have    been  obtained  from  cross-examination,  had   the 

witness  survived ;  and  the  propriety  of  admitting  it  was  never 

questioned."     The  question  depends  merely  on  what  is  the  nature 

of  the  evidence  given  on  the  other  side.     That  is  not  upon  oath, 

but  is  permitted  from  the  inconvenience  which  would  ensue  if  it 

were  excluded  :  and  therefore  the  other  party  is  at  liberty  to  give 

opposite  evidence  of  the  same  nature.     Otherwise,  the  witnesses 

might  all  go  abroad  to  avoid  being  examined,  and  yet  the  party 

impeaching  their  credit  have  no  means  of  meeting  the  evidence 

of  their  mere  handwriting.  ^ 

Cur,  adv.  wU. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  : 

This  was  an  action  on  a  covenant  in  a  mortgage  deed,  to  which 
there  was  a  plea  of  non  est  factum^  tried  before  Lord  Abinger  at 
the  last  Summer  Assizes  for  the  county  of  Durnam. 

A  man  named  M'Gree,  who  on  the  face  of  the  instrument 
appeared  to  be  the  subscribing  witness,  being  dead,  the  execution 
of  the  deed  was  proved  in  the  usual  way,  by  evidence  of  his 
handwriting,  and  the  identity  of  the  defendant  was  shown  by 
proof  of  his.  Mr.  Cresswell,  for  the  defendant,  offered  in 
evidence  declarations  of  M'Gree,  of  facts  tending  to  prove  that 
the  deed  was  a  forgery.  Lord  Abikger  rejected  them,  and  on  a 
motion  in  the  following  Term,  a  rule  nisi  for  a  new  trial  was 
granted,  which  has  since  been  argued,  and  the  Court  (i)  have 
[  *623  ]  taken  time  *to  consider  the  question,  which,  like  all  others  relating 
to  the  rules  of  evidence,  is  important.  We  who  heard  the  argu- 
ment, are  all  of  opinion  that  the  evidence  was  properly  rejected. 

(1)  Lord  Abinger,  C.  B.,  Parke,  BoUand,  and  Gumey,  BB. 
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The  general  rule  is,  that  hearsay  evidence  is  not  admissible  as  Stobabt 
proof  of  a  fact  which  has  been  stated  by  a  third  person.  This  dbtdbn. 
rale  has  been  long  established  as  a  fundamental  principle  of  the 
law  of  evidence ;  but  certain  exceptions  have  also  been  recognised, 
some  from  very  early  times,  upon  the  ground  of  necessity  or 
convenience.  The  simple  question  for  us  to  decide  is,  whether 
such  a  declaration  as  this  be  one  of  the  allowed  exceptions  to 
the  general  rule. 

As  the  plaintiff,  upon  its  appearing  that  the  supposed  sub- 
scribing witness  was  dead,  was  at  liberty  to  give  secondary 
evidence  of  the  execution  of  the  deed,  and  for  that  purpose 
proved  the  handwriting  of  that  witness  in  the  attestation  (which 
raises  a  presumption  of  the  due  execution,  otherwise  the  name 
could  not  have  been  placed  there),  there  can  be  no  doubt  but 
that  the  defendant  might  also  on  his  part  give  evidence  to  rebut 
that  presumption  by  the  proof  of  any  material  fact,  tending  to 
show  that  the  deed  was  not  so  executed  :  such,  for  instance,  as 
the  absence  of  the  alleged  attesting  witness  from  the  place  where 
the  deed  was  stated  to  have  been  signed  at  the  time.  But  the 
question  is,  whether  he  is  to  be  permitted  to  rebut  this  presump- 
tion, not  by  evidence  of  facts,  proved  in  the  ordinary  way,  but 
proved  by  declarations  of  the  subscribing  witness  ?  Is  evidence 
of  what  the  subscribing  witness  has  said  admissible  ? 

It  was  contended  on  the  argument  that  it  was,  and  that  it 
formed  an  exception  to  the  general  rule,  and  on  two  grounds ; 
one  of  them,  which  I  shall  mention  first,  in  order  to  dispose  of  it, 
was,  that,  as  the  plaintiff  used  the  declaration  of  the  subscribing 
witness,  evidenced  by  his  signature,  to  prove  the  execution, 
the  defendant  might  use  *any  declaration  of  the  same  witness  to  [  *B24  j 
disprove  it.  The  answer  to  this  argument  is,  that  evidence  of 
the  handwriting  in  the  attestation  is  not  used  as  a  declaration  by 
the  witness,  but  to  show  the  fact  that  he  put  his  name  in  that 
place  and  manner,  in  which  in  the  ordinary  course  of  business 
he  would  have  done,  if  he  had  actually  seen  the  deed  executed. 
A  statement  of  the  attesting  witness  by  parol,  or  written  on  any 
other  document  than  that  offered  to  be  proved,  would  be  inadmis- 
sible. The  proof  of  actual  attestation  of  the  witness  is,  therefore, 
not  the  proof  of  a  declaration,  but  of  a  fact. 
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8T0BABT  The  other  ground,  and  the  principal  one,  on  which  the  most 
Dbtden.  reliance  was  placed,  was,  that  it  was  in  the  nature  of  a  substitute 
for  the  loss  of  the  benefit  of  the  cross-examination  of  the  sub- 
scribing witness,  if  he  had  been  alive  and  personally  examined ; 
by  which,  either  the  fact  confessed  would  have  been  proved; 
or,  if  not,  the  witness  would  have  been  liable  to  be  contradicted 
by  proof  of  his  admission:  and  it  was  contended  that  every 
declaration  was  admissible  which  might  have  been  given  in 
evidence  to  impeach  the  credit  of  the  witness  himself  on  his 
personal  examination. 

Let  us  inquire  what  the  authorities  are  in  support  of  this 
exception.  If  we  should  find  them  numerous,  and  of  long 
standing,  we  should  be  bound  to  give  effect  to  them,  though  we 
might  doubt  the  policy  of  introducing  such  a  departure  from  the 
established  rule :  if  we  find  them  few,  and  of  comparatively 
recent  origin,  and  not  supported  by  the  deliberate  judgment  of 
any  Court,  we  ought  not  to  sanction  the  introduction  of  such  an 
exception,  especially  if  its  convenience  and  practical  utility  be  of 
a  doubtful  nature. 

The  first  case  referred  to  is  that  of  Wright  v.  Littler^  in  which 
it  appeared  that  a  witness  for  the  plaintiff,  on  his  cross-examina- 
tion by  the  defendant's  counsel,  stated  that  the  subscribing 
[  *626  ]  witness  to  an  instrument,  the  validity  of  which  *as  a  will  formed 
a  part  of  the  defendant's  case,  acknowledged  in  his  last  illness, 
on  producing  as  a  true  document  a  prior  will  which  he  had  in 
his  custody,  that  the  instrument  in  question  was  forged  by  him- 
self. No  objection  was  taken  to  the  evidence  at  the  trial.  On 
a  motion  for  a  new  trial,  the  whole  case  was  fully  discussed, 
and  the  application  was  refused  on  several  grounds ;  amongst 
others,  the  admissibility  of  this  evidence  was  considered,  and 
Lord  Mansfield,  according  to  the  report  in  Burrow,  in  answer 
to  the  objection  that  this  evidence  was  improperly  received,  says, 
"  it  came  out  upon  their  own  examination,  they  made  no  objec- 
tion to  it  at  the  trial,  and  it  certainly  was  a  circumstance  proper 
for  the  jury  to  consider."  And  after  alluding  to  the  other 
facts,  he  says — "  that  the  account  given  in  the  last  moments  of 
the  subscribing  witness  was  proper,  even  though  it  had  been 
upon  an  examination  of  the  plaintiff ;  and  as  the  account  was  a 
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confession  of  a  great  enormity,  and  as  he  could  be  under  no      stobabt 
temptation  to  say  it,  but  to  do  justice  and  ease  his  conscience,      dbyden. 
he  was  of  opinion  that  it  was  proper  to  be  left  to  the  jury ;  but, 
independently  of  that  declaration,  he  thought  fraud  and  forgery 
were  apparent." 

from  this  report  it  is  clear,  that  Lord  Mansfield  by  no  means 
lays  it  down  distinctly  as  an  established  rule  of  evidence,  that 
such  a  declaration,  even  when  made  in  extremis,  is  admissible. 
If  it  had  been  in  his  opinion  a  rule  of  law,  that  such  statements 
were  evidence,  it  is  not  likely  that  he  would  have  assigned  so 
many  other  reasons  for  refusing  a  new  trial :  and  if  we  look  at 
the  report  of  the  same  case  in  Sir  William  Blackstone's  Beports, 
that  impression  is  confirmed ;  for  his  lordship  is  stated  to  have 
declared  distinctly,  that  no  general  rule  could  be  drawn  from  it, 
and  that  unless  manifest  injustice  had  been  done  in  the  whole 
case,  there  was  no  ground  for  a  new  trial.  On  the  authority  of 
this  case,  Mr.  Justice  Heath,  at  Nisi  Prius,  admitted  evidence 
that  the  attesting  witness  in  his  ^dying  moments  begged  pardon  [  *626  ] 
of  Heaven  for  having  been  concerned  in  forging  the  bond  or  will : 
and  Lord  Ellenborough,  who  states  that  decision,  and  appar- 
ently with  approbation,  twice,  in  6  East,  195,  and  1  Gamp.  211, 
says  that  it  was  admitted  on  the  ground,  that  as  the  subscribing 
witness  might  have  been  cross-examined  as  to  the  fact,  his 
declaration  of  the  fact  might  have  been  proved,  in  contradiction 
to  the  presumption  of  a  due  execution  of  the  bond  from  the  proof 
of  the  handwriting  of  the  subscribing  witness ;  and  he  also  adds, 
that  the  propriety  of  the  reception  of  the  evidence  was  not 
questioned. 

This  ruling  of  Mr.  Justice  Heath  was  also  referred  to  by 
Mr.  Justice  Baylet  in  Doe  v.  Kidgtvay,  where  he  says  ''  that  the 
case  of  the  subscribing  witness  seems  to  be  founded  on  the 
principle,  that  the  defendant  ought  not  to  be  deprived  of  the 
advantage  of  such  evidence  of  contradiction  by  the  death  of 
the  witness." 

Such  is  the  state  of  the  authorities  on  this  subject,  which  are 
very  limited  indeed  in  point  of  number :  and  when  it  is  con- 
sidered in  how  qualified  a  manner  the  opinion  of  Lord  Mansfield, 
the  origin  and  foundation  of  the  others,  is  expressed;  and  when 
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Stobabt  it  is  recollected  that  both  then  and  at  the  time  of  the  Niai  Priua 
Datden.  ^^^^^  before  Mr.  Justice  Heath,  an  opinion  prevailed  (which  ia 
now  properly  exploded),  that  any  declaration  in  extremis  was 
admissible,  on  the  ground  that  the  solemnity  of  the  occasion  was 
equivalent  to  a  declaration  on  oath,  which  consideration  certainly 
had  an  influence  on  the  mind  of  Lord  Mansfield  at  least,  it  is 
impossible  to  say  that  there  is  any  such  weight  of  authority, 
however  great  our  respect  for  the  eminent  Judges  whose  names 
have  been  mentioned,  as  to  induce  us  to  hold  that  this  case 
is  established  and  recognised  as  an  exception  from  the  great 
principle  of  our  law  of  evidence,  that  facts,  the  truth  of  which 
depends  on  parol  evidence,  are  to  be  proved  by  testimony 
on  oath. 
If  we  had  to  determine  the  question  of  the  propriety  of 
[  *627  ]  ^admitting  the  proposed  evidence,  on  the  ground  of  convenience, 
apart  from  the  consideration  of  the  expediency  of  abiding  by 
general  rules,  we  should  say  that  it  was  at  the  least  very 
doubtful,  whether,  generally  speaking,  it  would  not  cause 
greater  mischief  than  advantage  in  the  investigation  of  truth. 
An  extreme  case  might  occur,  as  there  seems  to  have  done 
before  Mr.  Justice  Heath,  where  the  exclusion  of  evidence  of 
a  death-bed  declaration  would  probably  have  been  the  exclusion 
of  one  mode  of  discovering  the  truth.  The  same  may,  perhaps, 
be  said  of  all  solemn  assertions  in  extremis  by  deceased  witnesses. 
But,  on  the  other  hand,  if  any  declarations  at  any  time  from  the 
mouth  of  subscribing  witnesses  who  are  dead  are  to  be  admitted 
in  evidence,  (and  you  cannot  stop  short  of  that,  for  no  one 
contends  that  the  exception  is  to  be  confined  to  death-bed  decla- 
rations, and  if  so  confined,  the  evidence  would  be  inadmissible 
in  the  present  case),  the  result  would  be,  that  the  security  of 
solemn  instruments  would  be  much  impaired.  The  rights  of 
parties  under  wills  and  deeds  would  be  liable  to  be  affected  at 
remote  periods,  by  loose  declarations  of  attesting  witnesses, 
which  those  parties  would  have  no  opportunity  of  contradicting, 
or  explaining  by  the  evidence  of  the  witnesses  themselves. 
The  party  impeaching  the  validity  of  the  instrument  would,  it 
is  true,  have  an  equivalent  for  the  loss  of  his  power  of  cross- 
examination  of  the  living  witness ;  but  the  party  supporting  it 
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would  have  none  for  the  loss  of  his  power  of  re-examination,      stobabt 
We  cannot  help  feeling,  therefore,  that  it  is  at  least  very  doubtful      drtdek. 
whether  the  establishment  of  such  an  exception  would  be  pro- 
ductive of  any  advantage:  and  when  the  great  benefit  to  the 
administration  of  justice,  of  abiding  by  general  rules  and  acting 
a;x>n  general  principles,  is  taken  into  consideration,  we  feel  no 
doubt  but  that  it  would  be  inexpedient  to  sanction  this  additional 
exception  to  the  established  *rule  of  evidence.    We  therefore       [  *628  ] 
think  the  rule  for  a  new  trial  must  be  discharged. 

Rule  discharged. 


MUSPEATT  V.  GIlEGOEY(l).  isse. 

Kxeh,  oj 
Pleas. 

[633] 


(1  Meeson  &  Welfiby,  633—662 ;  8.  C.  Tjt.  &  Gr.  1086 ;  2  Gale,  158 ;  6  L.  J.       JSgoh,  of 

(N.  8.)  Ex.  34.)  -Pfcfl*. 


Salt  was  manufactured  and  publicly  aold  at  certain  salt  works,  and 
carried  away  in  boats  of  the  purchasers,  which  came  for  the  purpose  of 
being  loaded  with  it  into  a  cut  or  canal  on  the  premises,  communicating 
with  a  public  navigation.  The  boat  of  the  plaintiff,  an  alkali  manu- 
facturer, was  lying  in  this  cut  or  canal  for  the  purpose  of  receiving  and 
carrying  away  salt  bought  by  him  for  the  purposes  of  his  manufacture : 
Held  (Parks,  B.,  disaentiente),  that  she  was  not  privileged  from  distress 
for  arrears  of  an  annuity  issuing  out  of  the  land  on  which  the  salt  works 
were  erected,  and  granted  by  the  manufacturer  and  seller  of  the  salt. 

The  judgment  of  the  majority  was  affirmed  in  the  Exchequer  Chamber. 

Tbespass  for  taking  and  detaining  a  boat  or  vessel  of  the 
plaintiff,  called  a  fiat. 

The  plea  set  out  at  length  an  indenture  dated  19th  April,  1830, 
being  a  grant  by  one  W.  Furnival  of  several  annuities  issuing  out 
of  certain  salt  works,  situate  at  Wharton,  in  the  county  of  Chester, 
to  F.  Kemble  and  F.  Lock,  as  trustees  for  the  several  annuitants ; 
and  stated  that  the  boat  or  vessel  of  the  plaintiff  in  the  declara- 
tion mentioned,  being  in  a  certain  cut  or  canal,  part  of  the  premises 
in  the  said  indenture  mentioned,  upon  which  the  several  annuities 
n^ere  charged  or  chargeable,  and  out  of  which  they  were  yearly 
^issuing  and  payable,  the  defendant,  at  the  said  time  when  &c.y  [  *634  ] 
as  the  servant  and  bailiff  of  the  said  F.  Eemble  and  F.  Lock,  and 
by  their  command,  seized  and  took  the  said  boat  or  vessel,  so  then 

(1)  Followed  by  the  Judges  of  the      Dock  Co,  (1886)  17  Q.  B.  Div.  494,  55 
Court  of  Appeal  in  Clarke  y.  MUlwall     L.  J.  Q.  B.  378.— B.  0. 
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MU8PBATT    being  and  lying  in  the  said  cut  or  canal,  &c.,  as  and  for  a  distress 

Gbboobt.     ^or  the  arreafs  of  the  said  annuities,  &c.,  &c. 

Beplication,  that  before  any  of  the  said  times  when  &c,,  the 
plaintiff  was,  and  thence  hitherto  hath  been  and  still  is,  a  manu- 
facturer and  trader  and  dealer  in  certain  alkalies,  to  wit,  a  certain 
alkali  called  black  ash,  and  a  certain  other  alkali  called  white  ash, 
and  during  all  the  time  aforesaid  has  exercised  and  carried  on 
such  manufacture,  trade,  and  dealing  as  aforesaid,  to  wit,  at 
certain  premises  of  him  the  plaintiff  in  the  county  of  Lancaster ; 
and  during  all  the  time  aforesaid,  he  the  plaintiff  hath  from  time 
to  time  made  and  manufactured  divers  great  quantities  of  such 
alkalies,  and  dealt  in  and  sold  the  same  as  aforesaid,  which  said 
manufacture,  trade,  and  dealing,  was  a  useful  manufacture,  &c., 
and  of  great  benefit :  and  the  plaintiff  further  says,  that  for  the 
purpose  of  such  manufacturing  and  making  such  alkalies  as 
aforesaid,  great  quantities  of  salt  are  required,  which  are  used  in 
the  making  and  manufacturing  such  alkali  as  aforesaid ;  and  that 
during  all  the  time  aforesaid,  the  plaintiff  had  occasion  for  and 
required  great  quantities  of  salt  for  such  purposes  aforesaid ;  and 
that  the  plaintiff,  for  a  long  time  before  any  of  the  times  when 
&c.,  was  used  and  accustomed  from  time  to  time  to  use  and 
employ  the  said  boat  or  vessel  in  the  declaration  mentioned,  for 
the  purpose  of  and  in  bringing,  fetching,  and  carrying  divers 
great  quantities  of  salt  to  the  plaintiff's  premises,  to  be  used  by 
him  in  such  manufacture  as  aforesaid,  from  the  salt  works  here- 
inafter mentioned,  which  said  salt  was,  during  all  that  time,  from 
time  to  time  received  in  and  by  such  boat  in  the  said  cut  or  canal, 
at  the  place  in  which  she  was  so  seized  and  taken  as  aforesaid, 
[  *6S6  ]  and  thence  was  carried  in  and  by  the  said  boat  down  the  *said 
cut  or  canal  into  a  certain  river  or  navigation,  and  thence  by 
certain  other  rivers  and  navigations  to  the  plaintiff's  said  premises : 
and  the  plaintiff  further  says,  that  long  before  the  said  F.  Eemble 
and  F.  Lock,  or  either  of  them,  had  anything  or  any  interest  or 
rent  in  or  out  of  the  said  premises  in  the  plea  mentioned,  or  any 
of  them,  and  before  the  making  of  the  said  indenture  of  &c.,  to 
wit,  on  the  1st  of  April,  1830,  the  said  W.  Furnival,  being  so  as 
aforesaid  interested  in  and  possessed  of  the  said  premises  in  the 
plea  in  that  behalf  mentioned,  made  and  erected  certain  salt 
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works,  to  wit,  the  said  works,  in  and  upon  the  said  premises  in     Muspb^tt 

the  plea  mentioned,  and  near  and  close  to  the  said  place  where     qbeqort. 

the  said  boat  was  so  seized  as  aforesaid  ;  and  the  said  W.  F.,  to 

wit,  then,  for  the  purpose  of  enabling  the  subjects  (i)  of  this 

realm  who  should  have  occasion  to  purchase  salt  at  the  said  salt 

works,  to  fetch  the  same  therefrom,  and  to  receive  the  same  there, 

and  to  carry  the  same  away  in  boats,  and  for  the  purpose  of 

enabling  the  tenants  and  occupiers  of  the  said  premises  and  salt 

works  to  have  the  charge  and  loading  of  such  boats,  did  make, 

dig,  and  cut  the  said  cut  or  canal  in  the  plea  mentioned,  near  and 

close  and  up  to  the  said  salt  works,  and  which  said  cut  and  canal 

communicated  with  a  certain  river  or  navigation,  being  a  public 

high  road :  and  the  said  W.  F.,  and  the  tenants  and  occupiers  of 

the  said  premises  and  salt  works,  always  since  the  erection  of  the 

said  saltworks,  and  the  digging  and  making  the  said  cut  or  canal, 

from  time  to  time  made  and  manufactured  salt  there,  to  wit,  on 

the  premises  in  the  plea  mentioned,  and  sold  and  disposed  of 

the   same  there  as  an  article  of  trade  and  merchandise,   and 

delivered   and   supplied    such    salt  so   made  *to   [all]   persons       [  *636  ] 

desirous  of  buying  and  taking  away  the  same  in  boats,  at  the 

said  place  in  the  said  cut  or  canal  where  the  said  boat  was  when 

she  was  so  seized  as  aforesaid,  and  such  persons  have  always 

during    the    time    last    aforesaid    taken   away   the  same    in 

their  said  boats  along  the  said  cut  or  canal :   and  the  plaintiff 

further    says,  that  shortly  before    the   said   time  when  &c.  in 

the  declaration   mentioned,  having   occasion   for   salt   for  the 

purposes  of  his  said  manufacture,  he  did,  in  order  to  get  salt 

for  the  purposes  aforesaid,  send  and    take   his   said   boat  or 

vessel  into  the  said  cut  or  canal  to  the  said  salt  works,  to  a 

part  of  the   said  cut  or  canal,  being  the  place  where  salt  so 

made  on  such  premises  as  aforesaid  was  at  that  time  usually  sold 

and  delivered  by  the  tenants  and  occupiers  of  the  said  salt  works 

and  premises  to  persona  buying  salt,  and  fetching  and  taking 

(1)  On  the  hearing  of  the  argu-  a  public  trade ;  and  by  consent,  the 

ment,  it  was  snggeflted  by  the  Coukt  leplication  was  amended,  by  reading 

that  it  did  not  appear  with  sufficient  **  all  the  subjects  of  this  reahn,  &c. ; " 

certainty  from  these  words,  that  the  and  in  a  subsequent  paragraph,  **  all 

manufacture  and  sale  of  the  salt  was  persons,  &c." 
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MuBPBATT  away  the  same  in  boats  from  the  said  salt  works:  and  the 
Qkbooby.  plaintiff  says,  that  at  the  time  of  the  seizing  and  taking  and 
carrying  away  the  said  boat  as  in  the  said  declaration  mentioned, 
the  said  boat  was  in  the  said  cut  or  canal  for  a  temporary  purpose 
only,  and  for  the  benefit  of  trade  and  manof actore,  to  wit,  for  the 
purpose  of  obtaining,  receiving,  and  taking  the  salt  from  the  said 
salt  works,  and  the  tenants  and  occupiers  thereof  as  aforesaid,  to 
be  carried  to  the  said  manufactory  and  premises  of  the  plaintiff, 
and  there  to  be  used  in  the  said  manufacture  as  aforesaid,  and 
for  the  purposes  of  the  plaintiff's  trade  and  manufacture  as  afore- 
said ;  and  that  the  said  boat  had  not  then  been  or  remained  there, 
or  upon  any  of  the  premises  in  the  plea  mentioned,  for  any  long 
or  unreasonable  time  in  that  behalf,  for  that  purpose,  or  for  any 
other  purpose ;  and  the  plaintiff  during  all  the  time  aforesaid  was 
a  stranger,  and  not  privy  to  any  of  the  parties  or  persons  in  the 
plea  mentioned,  or  any  or  either  of  them,  in  estate  or  otherwise, 
and  had  not,  during  any  of  the  times  aforesaid,  any  notice  or 
knowledge  of  the  said  deeds,  rent-charges,  or  arrears  of  rents,  or 
[  *6S7  ]  of  any  of  them  ;  and  the  said  boat  *or  vessel  being  in  the  said  cut 
or  canal  for  such  temporary  purpose  as  aforesaid,  and  for  the 
benefit  of  trade  and  manufacture  as  aforesaid,  the  defendant,  at 
the  said  time  when  &c.,  wrongfully  committed  the  said  trespasses, 
&c.    Verification. 

General  demurrer  and  joinder.  The  point  stated  for  argu- 
ment in  the  margin  on  behalf  of  the  defendant  was,  that,  under 
the  circumstances  disclosed  in  the  replication,  the  boat  was  not 
privileged  from  distress. 

The  case  was  argued  in  Easter  Term  by 

W.  H.  WatsoTif  in  support  of  the  demurrer : 

The  plaintiff's  boat  was  not  under  the  circumstances  privileged 
from  distress.  All  the  cases  in  which  such  privilege  has  been 
allowed,  stand  on  the  ground  of  public  convenience.  The 
principle  is  thus  stated  by  Dallas,  Ch.  J.,  in  Oilman  v.  Elton  (i)  : 
''  On  the  principle  of  public  convenience,  a  rule  has  been  adopted 
in  favour  of  trade  and  commerce ;  and  as  the  landlord  is  protected 
under  the  general  right  of  distraining,  so  goods  of  a  certain 
(1)  23  B.  £.  667  (3  Brod.  &  B.  80;  6  Moore,  243). 
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description,  and  in  certain  situations,  are  protected  in  favour  of  MimPKAir 
trade  and  commerce.  The  exception  has  been  clearly  laid  down  :  GBktiORY. 
*  Goods  delivered  to  any  person  exercising  a  public  trade  or 
employment,  to  be  carried,  wrought,  or  managed  in  the  way  of  his 
trade  or  employ,  are,  for  that  time,  under  a  legal  protection,  and 
privileged  from  distress  for  rent(i).'"  Now,  the  present  is 
merely  the  case  of  a  party  sending  his  boat  for  goods  for  his  own 
private  and  individual  convenience :  it  is  not  sent  to  be  carried, 
wrought,  or  managed. 

(Alderson,  B.  :  Bo,  where  a  horse  is  sent  to  a  smith's  shop  to 
be  shod,  it  is  for  the  private  convenience  of  the  party  sending.) 

But  the  horse  must  be  sent  there  for  that  purpose ;  and  the  trade 
of  a  farrier  is  a  publicly  recognised  trade;  he  had  a  lien  at 
common  law  ;  and  that  will  be  found  to  *have  been  the  case  [*638] 
in  all  the  instances  where  the  privilege  has  been  allowed, 
when  they  come  to  be  examined.  The  right  of  lien  in  the 
tradesman,  and  the  privilege  of  the  goods  from  distress,  are 
almost  in  effect  convertible  terms.  In  Qisbotirn  v.  Hurst  the 
privilege  is  stated  to  belong  to  goods  delivered  to  any  person 
exercising  a  public  trade,  to  be  carried,  wrought,  or  managed, 
&c.  Here  the  boat  was  not  delivered  to  any  person  at  all, 
but  remained  in  the  control  of  the  plaintiff  by  his  servant. 
In  that  case,  goods  delivered  to  a  carrier  were  held  privileged,  on 
the  express  ground  that  his  is  a  public  trade.  On  the  same 
ground,  goods  landed  at  a  wharf,  and  deposited  there  till  an 
opportunity  for  sale  occurred,  were  held  privileged  from  dis- 
tress for  rent  due  for  the  wharf :  Thompson  v.  Mashiter  (2). 

(Parke,  B.  :  A  horse  going  to  a  public  market  is  not  delivered 
to  be  carried,  wrought,  or  managed:  yet  he  is  protected (3). 

LoBD  Abinoer,  C.  B.  :  The  question  in  all  these  cases  appears 
to  be,  whether  the  trade  is  so  carried  on  as  that  the  goods 
of  other  persons  are  necessarily  to  be  seen  on  the  premises — 
whether  it  be  a  trade  which  consists  in  receiving  the  goods 
of  other  persons.) 

(1)  Gisboum  v.  Hurst,  Salk.  250.  (3)  Fowkea  v.  Joyce,  3  Lev.  260 ; 

(2)  25  B.  R.  624  (1  Bing.  283;  8      2  Vent.  50;  2  Lutw.  1161. 
Moore,  260). 
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MuBPBATT  In  Rede  v.  Burley  (i),  where  wool  was  put  by  a  clothier  to  a 
Gbboobt.  spinner  to  spin,  and  the  clothier  came  with  a  horse  to  carry  away 
the  yam,  and  because  the  spinner  had  no  beam  or  weights 
to  weigh  it,  the  clothier  and  spinner,  by  leave  of  a  neighbour, 
who  had  a  beam  and  weights  in  his  house,  brought  the  horse 
thither,  and  entered  to  weigh  the  yam,  and  while  they  were 
there,  the  landlord  of  the  house  distrained  the  horse  and  the 
yam  for  his  services — ^it  was  held  that  they  were  not  dis- 
trainable;  but  that  also  was  on  the  ground  that  the  trade  of 
a  clothier  is  pro  bono  publico,  and  the  weighing  a  necessary 
[*6S9]  part  of  the  trade.  *So,  in  Adaim  v.  Orane{2),  goods  sent  to 
an  auctioneer  for  sale  were  held  privileged;  for  he  is  only  a 
factor  of  a  peculiar  kind,  and  his  also  is  a  public  recognised 
trade.  The  case  of  Fowkes  v.  Joyce,  which  extended  the 
exemption*  to  cattle  in  their  way  to  market,  has  been  questioned ; 
and  there  relief  was  given  in  equity,  on  the  ground  of  fraud. 
Wood  V.  Clarke  (8)  is  another  authority  in  favour  of  the  defen- 
dant ;  because  there,  machinery  delivered  to  a  weaver  to  be  used 
in  his  house  for  the  manufacture  of  materials  also  delivered  to 
him,  was  held  not  to  be  protected.  So  the  boat  here  was  only 
the  machine  by  which  the  goods  were  to  be  conveyed ;  and  it  was 
not  in  use  at  the  time  of  the  seizure.  It  is  not  necessary  that 
such  vehicles  should  wait  on  the  premises  of  the  tradesman. 

Crompton,  contra: 

The  greatest  inconvenience  and  injury  must  result  to  trade,  if 
the  protection  is  not  to  be  allowed  in  such  a  case  as  this :  and 
the  argument  ah  inconvenienti,  in  general  the  weakest,  is  here 
the  strongest  argument  that  can  be  applied ;  because  the  privilege 
exists  only  on  the  ground  of  the  convenience  of  trade.  It  is 
said  that  it  is  not  necessary  for  vehicles  of  this  kind  to  wait  upon 
the  premises  subject  to  the  rent  charge ;  but  how  otherwise  are 
they  to  carry  home  the  produce  of  the  manufacture?  At 
extensive  works,  such  as  salt-works,  it  must  continually  happen 
that  they  must  wait  for  their  turn  to  be  loaded.  So  at  coal- 
works,  a  number  of  carts  are  continually  to  be  seen  waiting  to  be 

(1)  Cro.    Eliz.    549,    590;    Noy's  (2)  38  R.  E.  624  (1  Cr.  &  M.  380). 

Bep.  68.  (3)  35  B.  B.  758  (1  Or.  &  J.  484). 
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loaded,  the  horses  being  put  by  for  the  time.     So  at  a  wharf —    Muspratt 

and  it  may  be  fairly  said  that  this  is  a  wharf  within  the  meaning     gbb»oby. 

of  the  rule — the  vessels  must  wait  to  receive  their  cargo  in  their 

turn.     Nothing  can  be  more  inconvenient,  or  more  prejudicial  to 

trade,  than  that  a  boat,  lying  to  be  loaded  in  one  of  the  private 

cuts  which  occur  so  frequently  on  all  navigable  ^canals,  shall  be       [  *6-i0  ] 

held  distrainable  for  a  rent-charge  which  may  have  been  in 

arrear  for  years.    A  vehicle  for  fetching  or  carrying  the  produce 

of  a  manufacture  is  altogether  different  from  an  implement  of 

trade.      It  is  necessary,  or  at  least  highly  convenient,  that  the 

produce  should  be  carried  home  in  the  vehicle  of  the  buyer. 

(Aldebson,  B.  :  You  do  not  aver  that  it  was  necessary  that  the 
barge  should  come  into  the  possession  of  the  manufacturer.) 

It  was  on  his  premises  by  authority  of  law,  for  the  general 
convenience  of  trade;  that  is  enough.  It  is  only  that  the 
purchaser  of  the  article  is  his  own  carrier.  The  rule  laid  down 
by  Blackstone  (i).  Lord  Coke  (2),  &c.,  that  ''  valuable  things 
shall  not  be  distrained  for  rent,  for  benefit  and  maintenance  of 
trade,  which,  by  consequent,  are  for  the  common  wealth,  and 
are  there  by  authority  of  law  " — does  not  mean  that  they  must 
be  on  the  premises  of  a  trader  compellable  by  law  to  take  them 
in ;  the  words  ''  by  authority  of  law  "  are  used  only  by  way  of 
contradistinction  from  an  authority  in  fact ;  and  have  reference 
merely  to  the  keeping  of  an  open  place,  to  which  all  persons  may 
come  in  the  course  and  for  the  purposes  of  trade :  not  describing 
a  legal  compulsion,  but  a  legal  licence  to  be  there;  such  as 
would  amount  to  an  excuse  for  a  trespass.  And  the  instances 
there  given  of  the  rule — of  a  horse  in  a  smith's  shop  or  in  a 
hostry,  cloth  in  the  weaver's  -or  tailor's  shop,  &c.,  are  stated 
merely  as  illustrations  of  it.  If  this  construction  be  correct,  the 
goods  may  be  said  to  be  there  by  authority  of  law,  if  for  the 
purposes  of  trade,  however  private  the  contract  may  have  been. 
Brown  v.  SheviU  (3)  is  strongly  in  favour  of  this  view  of  the  case. 
There,  a  carcass  in  the  shop  of  a  butcher,  to  whom  the  beast  had 
been  sent  to  be  slaughtered,  was  held  protected  from  distress : 

(1)  3  Comm.  8.  (3)  41  R.  R.  401  (2  Ad.  &  El.  138  ; 

(2)  Ck>.  Litt.  47  a.  4  Nev.  &  M.  277). 
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MuspBATT    and  Patteson,  J.,  says,  ''  Then  a  question  is  made,  whether  the 

Qreoobt.     trade  of  a  ^butcher  be  a  public  one.     What  is  meant  by  public 

[  *64i  ]       I  do  not  understand.     A  common  carrier  and  an  innkeeper  are 

bound  to  take  in  goods  sent  to  them  for  the  purposes  of  their 

trade.     If  that  be  the  distinction  pointed  at,  I  can  understand  it. 

But  a  tailor  is  not  obliged  to  take  in  cloth  to  be  cut  by  him  (i) ; 

so  that  I  do  not  see  how  we  can  make  such  a  distinction  available 

for  the  purposes  of  the  present  question." 

(Alderson,  B.  :  a  factor,  also,  is  not  compellable  to  receive  goods.) 

Rede  v.  Burley  is  the  case  always  referred  to  as  giving  the  widest 
construction  of  the  rule  in  favour  of  trade.  As  commerce 
advanced,  it  was  found  absolutely  necessary  to  relax  the  strict- 
ness of  the  old  feudal  rules  as  to  distresses,  in  its  favour ;  and 
that  case  goes  the  whole  length  to  which  the  present  plaintiff 
seeks  to  carry  the  rule.  It  was  not  averred  there  that  it  was 
necessary  for  the  purposes  of  trade  that  the  horse  or  yarn  should 
be  on  the  premises  out  of  which  the  rent  issued.  Walmslet,  J., 
who  differed  from  the  other  Judges,  dissented  on  the  ground  that 
it  was  not  a  common  beam,  or  place  for  weighing,  but  that  the 
horse  was  in  the  house  of  a  mere  private  person ;  but  he  agreed, 
that  an  inn,  or  a  mill,  or  a  farrier's  shop,  was  such  common 
place  as  would  have  given  the  protection;  that  is,  any  place 
where  the  party  had  a  right  to  go  by  the  tacit  permission  of  the 
law.  But  the  doctrine  of  the  other  Judges  goes  the  full  length 
of  comprehending  the  present  case.  The  goods  were  not  dis- 
trained for  rent  of  the  premises  where  they  were  delivered ;  and 
not  merely  the  goods,  but  the  vehicle  also  which  went  to  fetch 
them  was  protected ;  and  that  as  against  the  distress  of  a  land- 
lord having  nothing  to  do  with  the  premises  where  the  trade  was 
carried  on.  The  protection  was  allowed,  merely  because  the 
Court  saw  on  the  face  of  the  plea  that  it  was  necessary  for  the 
[*642]  convenience  *of  trade  that  it  should  be  so:  "the  cause  of  the 
bringing  privilegeth  them."  And  one  of  the  Judges,  Owen,  J., 
held  them  protected  on  the  additional  ground  that  they  always 

(1)  It  appears  to  have  been  an-  Wyatt,  3  Burr.  1499,  and  in  Adams 
ciently  considered  otherwise ;  see  the  ▼.  Orave,  38  R.  E.  624  (1  Or.  &  M. 
cases  cited  in  argument  in  Francis  v.      380). 
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were  in  the  possession  of  him  who  brought  them.  The  decision  Muspr^tt 
in  Wood  V.  Clarke  proceeded  on  the  ground  of  the  interest  a  qbeoobt. 
workman  has  in  his  tools  of  trade :  that  is  altogether  different 
from  the  privilege  of  the  owner  of  goods  sent  to  be  manufactured. 
The  main  ground  of  the  decision  in  Francis  v.  Wyatt  (i),  where  a 
carriage  standing  at  a  livery-stable  keeper's  was  held  not  to  be 
privileged,  was,  that  it  was  there  for  a  permanency,  not  for  a 
temporary  purpose ;  that  case  is  no  distinct  authority  that  the 
trade  must  be  of  a  public  nature.  In  Oilman  v.  Elton  (2),  Park> 
J.,  says,  ''  the  case  in  Cro.  Eliz.  (3)  is  strong  to  show  that  it  is 
the  trade  which  is  favoured,  not  the  individual."  Thompson  v. 
Mauhiier  is  also  strongly  in  favour  of  the  plaintiff;  for  this  is  in 
effect  a  wharf — ^a  place  where  goods  are  discharged  and  loaded 
on  the  banks  of  a  canal  or  cut.  In  Adams  v.  Grane,  again, 
BAYiiBY,  B.,  puts  the  privilege  on  the  broad  ground  that  it  is  for 
the  convenience  and  benefit  of  trade  in  general.  It  cannot  be 
conceived  that  any  landlord  would  give  credit  to  his  tenant  on 
the  presumption  that  boats  waiting  to  be  loaded  with  his  manu- 
facture were  his  own.  The  plaintiff  was  on  these  premises  for  a 
temporary  purpose,  connected  with  and  for  the  benefit  of  trade, 
under  the  authority  of  law,  as  properly  construed,  and  under 
drcnmstances  in  which  no  presumption  could  arise  that  the 
property  was  the  occupier's.  The  rule  ought  not  to  be  limited  to 
the  particular  instances  which  have  actually  been  decided  upon, 
many  of  which  occurred  in  a  comparatively  rude  state  of  society, 
and  were  in  fact  cases  of  much  less  inconvenience  and  detriment 
to  commerce  than  such  as  the  present. 

But  it  may  perhaps  be  questionable,  whether  the  goods  of  *the  [  *643  ] 
plaintiff,  a  stranger,  were  distrainable  at  all  for  this  rent  charge. 
The  doctrine  laid  down  in  Com.  Dig.,  Distress,  B.  2,  that  the 
goods  of  a  stranger  can  in  no  case  be  distrained  for  a  rent  charge, 
was  certainly  overruled  in  Saffei-y  v.  Elgood  (4) ;  but  it  may  be 
doubtful  whether  that  authority  applies  to  a  case  where,  as  here, 
the  goods  are  on  the  premises  by  the  permission  and  invitation 
of  the  party  himself  by  whom  the  rent  charge  was  granted. 

(1)  3  Burr.  1498 ;  1  Black.  483.  (4)  40  R.  B.  280  (1  Ad.  &  El.  191  ; 

(2)  23  R.  R.  567  (3  Brod.  &  B.  80).      3  Nev.  &  M.  346). 

(3)  Rede  v.  Buriey. 
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MuspRATT  Watson,  in  reply : 

Qbiboobt.  No  case  can  be  found  where  the  privilege  was  admitted  under 
such  circumstances  as  the  present.  If  the  party  abandons  the 
actual  possession  of  his  vehicle,  he  abandons  his  privilege  of 
exemption  from  distress.  It  is  not  shown  that  there  was  any 
necessity  to  leave  this  boat,  or  that  the  usage  and  convenience 
of  trade  required  it.  Even  in  a  shop,  if  a  party  chose  to  come 
and  leave  his  vehicle  there,  it  would  be  distrainable.  Broxcn  v. 
Shevill  is  in  truth  strongly  in  favour  of  the  defendant ;  it  was 
the  butcher's  business  there  to  slaughter  the  beasts  sent  to  him. 
The  authority  of  law,  as  used  in  the  old  cases,  meant  compulsion 
of  law — having  reference  to  the  same  cases  to  which  the  right  of 
lien  was  then  supposed  to  be  confined.  Rede  v.  Burley  seems  to 
have  proceeded  on  the  ground  that  the  goods  were  in  the  manual 
possession  of  the  party  bringing  them ;  and  the  horse  was  pro- 
tected, as  being  an  accessory  to  the  goods.  The  case  of  beasts 
going  to  a  public  market  is  the  only  case  in  which  the  privilege 
has  been  allowed,  where  a  lien  does  not  exist : — the  auctioneer 
has  a  lien  for  lotting  and  cataloguing  the  goods ;  the  factor  for 
advances:  the  party  in  Rede  v.  Burley  had  a  lien  for  the 
weighing.  And  that  excepted  case  is  put  on  the  ground  of  the 
[  *6^4  ]  common  law  regard  *for  markets  and  fairs,  and  therefore  stands 
clear  of  the  other  authorities  relating  to  the  delivery  of  goods  to 
tradesmen.  And  the  law  acknowledges  no  distinction  as  to  the 
permission  or  invitation  of  the  occupier ;  the  goods  are  equally 
distrainable  whether  they  are  there  wrongfully  or  with  his  per- 
mission. As  to  the  other  point  suggested,  the  case  is  clearly 
within  the  authority  of  Saffery  v.  Elgood ;  there  being  no  sugges- 
tion of  title  paramount.  ^ 

Car.  adv.  vulL 

The  Court  being  divided  in  opinion,  in  the  present  Term  the 
Judges  delivered  their  opinions  seriatim. 

Aldebson,  B.  : 

The  question  raised  upon  the  demurrer  to  the  replication  in 
this  case  is,  whether  the  boat,  stated  to  have  been  distrained 
for  rent  by  the  defendant,  was  by  law  distrainable  under  the 
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circumstances  disclosed  in  these  pleadings.    (His  Lordship  stated     Mubpbatt 
the  replication.)  Gbbooby. 

The  leading  case  on  this  subject  is  that  of  Simpson  v.  Har- 
topp  (i),  in  which  Lord  Ch.  J.  Willes,  in  delivering  the  judgment 
of  the  Court,  goes  very  fully  into  the  law  on  this  point.  He  lays 
it  down,  that  there  are  five  sorts  of  things  which  at  common  law 
were  not  distrainable : 

Ist.  Things  annexed  to  the  freehold. 

2nd.  Things  delivered  to  a  person  exercising  a  public  trade, 
to  be  carried,  wrought,  or  managed  in  the  way  of  his  trade  or 
employ. 

3rd.  Cocks  or  sheaves  of  com. 

4th.  Beasts  of  the  plough  and  implements  of  husbandry. 

5th.  Listruments  of  a  man's  trade  or  profession. 

The  three  first  classes  are  absolutely  free  and  exempt  at 
common  law,  and  the  latter  sub  modo,  in  case  there  be  no 
sufficient  distress  without  them.  There  are  however  other 
^exemptions  not  here  enumerated :  first,  chattels  in  actual  use,  [  *^^  ] 
cr  in  the  actual  possession  and  presence  of  the  owner  himself, 
an  exemption  intended  to  prevent  a  breach  of  the  peace;  and 
secondly,  the  instruments  or  vehicles  of  conveyance  of  goods 
privileged  from  distress,  or  brought  to  a  public  market  or  fair, 
there  to  be  sold. 

Now,  of  the  exemptions  enumerated  by  Lord  Ch.  J.  Willbs, 
it  is  plain  that  only  the  second  can  be  at  all  applicable  to  this 
case.  We  must  first  inquire,  therefore,  whether  this  boat  is 
within  that  rule. 

It  is  a  chattel  brought  by  the  plaintiff  to  a  place,  where, 
according  to  the  pleadings,  a  public  trade  in  salt  is  carried  on, 
and  is  there  left  for  the  temporary  purpose  of  being  loaded  with 
that  article ;  whilst  it  remains  in  that  state,  and  before  a  reason- 
able time  for  so  loading  it  has  elapsed,  it  is  distrained  for  rent 
due,  to  the  landlord  of  the  premises  wherein  the  trade  in  salt  is 
carried  on.     Such  are  the  facts  of  the  case. 

The  boat  is  clearly  not  within  the  description  of  goods  delivered 
to  a  trader  to  be  carried  or  wrought,  (i.e.,  worked  up  into  another 
form),  in  the  way  of  his  trade  or  employ ;  for  there  is  nothing 
(1)  WiUes'  Eep.  512. 
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MnspsATT  to  be  done  to  it ;  it  is  not  brought  to  be  repaired  or  altered  in 
Gbbooby.     any  way. 

Then,  is  it  delivered  to  be  managed  in  the  way  of  the  trade  or 
employ  of  the  person  to  whom  it  is  so  delivered  ? 

In  Simpson  v.  Hartopp,  the  word  **  managed  "  appears  to  be 
used  as  synonymous  with  '' mahufactured."  But  that  is  too 
limited  a  sense  of  the  expression :  for  the  Courts  have  held  that 
goods  sent  to  a  factor  by  a  merchant  are  privileged  from  distress 
under  this  head.  I  think,  therefore,  that  it  extends  both  to  the 
working  up  of  goods  from  their  un wrought  state  into  a  new  form, 
as  a  manufacturer;  and  also  to  the  dealing  with  the  goods  as 
articles  of  trade,  in  their  original  or  their  wrought  state  as 
articles  of  commerce,  as  a  factor.  And  the  true  principle  seems 
[  *646  ]  to  be,  that  where,  in  order  to  the  exercising  such  a  ^public  trade 
at  the  place  in  question,  it  is  necessary  that  the  goods  should  be 
delivered  into  the  custody  of  the  person  carrying  it  on  there,  the 
law,  in  consideration  of  the  benefit  which  the  commonwealth 
derives  from  the  carrying  on  of  the  trade,  protects  from  distress 
the  goods  so  delivered. 

This  is  the  reason  assigned  in  Simpson  v.  Hartopp,  and  in 
Wood  V.  Clarke.  The  principal  ground  which  Lord  Lyndhubst 
assigned  why  the  loom  was  not  privileged,  was,  that  it  was  not 
necessary  for  the  protection  of  trade  that  such  privilege  there 
should  exist.  Here,  also,  it  is  not  necessary  for  the  protection 
of  trade  that  the  boat  should  be  delivered  into  the  custody  of  the 
person  manufacturing  and  selling  the  salt.  The  trade  may  well 
be  carried  on  at  these  salt  works  without  the  possession  of  the 
boat  being  parted  with  at  all  by  the  owner.  If  he  retains  posses- 
sion of  it,  there  is  no  doubt  that  it  is  privileged ;  but  then  it  is 
for  a  totally  different  reason,  viz.  that  the  taking  it  would  lead 
to  a  breach  of  the  peace,  and  then  the  case  falls  within  another 
exemption  before  pointed  out.  The  instances  found  in  the  books, 
of  the  horse  in  the  smith's  shop ;  of  the  cloth  sent  to  the  tailor ; 
of  the  materials  sent  to  the  weaver;  of  the  goods  sent  to  the 
factor ;  of  the  beast  sent  to  the  carcass  butcher ;  are  all  cases  of 
chattels  delivered  to  be  dealt  with  by  the  third  person  in  the 
way  of  his  trade,  under  circumstances  in  which  his  trade  cannot 
be  carried  on  at  that  place  unless  the  goods  are  so  delivered. 
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It  is  however  proper  to  advert  to  the  last  of  the  two  exemptions  Muspbatt 
before  pointed  out,  in  addition  to  those  mentioned  by  Lord  Ch.  J.  grboobt. 
WiLLBS.  That  exemption  is,  where  the  thing  distrained  is  the 
instrument  of  conveyance  of  goods  which  are  themselves  privi- 
leged, or  which  are  brought  to  a  public  fair  or  market.  And 
this  is  another  instance  of  the  same  principle,  viz.  a  protection 
for  the  benefit  and  convenience  of  trade.  The  article  must  be 
conveyed,  *and  it  is  privileged  from  distress ;  therefore,  all  [  'm?  ] 
things  necessary  for  that  purpose  are  privileged  also.  Thus, 
the  horse  or  carriage  conveying  goods  is  so  privileged ;  and  so 
also  the  basket  or  package  in  which  they  are  enveloped,  and  the 
like.  So,  again,  cattle  going  to,  or  at,  a  fair  or  market  are 
privileged ;  and,  as  a  consequence  arising  out  of  the  necessity 
for  their  refreshment  on  their  passage  towards  such  fair  or 
market,  if  distant,  they  have  been  held  to  be  privileged  during 
any  temporary  agistment  on  the  road  (i).  But  these  are  all 
instances  of  a  privilege  arising  as  accessory  to  another  privilege. 
And  although  we  are  not  prepared  to  draw  any  distinction 
between  the  instrument  of  conveyance  to,  or  that  from,  the 
place  where  the  privileged  goods  to  be  thereby  carried,  are 
situate,  yet  we  think  that  the  privilege  is  not  to  be  extended 
to  the  conveyance  sent  for  goods,  which  are  not  themselves 
privileged  from  distress.  Now  here  it  is  abundantly  clear,  that 
the  salt  which  was  to  be  conveyed  by  this  boat  was  not  itself 
privileged  from  the  distress.  For  it  was  the  property  of  Fumival 
himself,  and  was  therefore,  as  his  property,  clearly  liable  to  be 
distrained  for  the  rent  due  from  him  to  his  landlord.  Nor  can 
this  case  fall  within  the  rule  exempting  the  horse  or  carriage 
conveying,  or  which  has  conveyed,  goods  to  a  fair  or  market. 
There  the  privilege  arises  out  of  the  advantage  derived  to  the 
public  from  the  proper  supply  to  that  public  place  of  resort  and 
traffic.  In  Fotvkes  v.  Joyce  (2),  it  was  held  that  cattle  in  their 
progress  towards  London  were  privileged  ;  but  the  Court  appear 
to  have  proceeded  on  the  ground,  that  there  was  no  solid  distinc- 
tion between  the  supply  of  a  great  city,  and  the  supply  of  a  fair 
or  market.  But  I  am  not  aware  that  a  shop  carried  on  for  the 
private  profit  of  an  individual,  or  that  a  horse  bringing  home 

(1)  2  Saund.  290  a,  n.  7.  (2)  3  Leyiuz,  260. 
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MnspRATT  goods  from  a  fair  or  market,  for  the  individual  piofit  of  the 
Gkboobt.  purchaser,  *has  ever  been  held  to  be  within  this  rule :  nor  can 
[  *648  ]  they,  as  I  think,  fairly  be  considered  within  the  principles  on 
which  the  rule  appears  to  be  founded. 

I  do  not  think  we  can  or  ought  to  decide  this  case  upon  what 
may  appear  to  be  expedient.  If  we  adopt  such  principles  of 
decision,  we  shall  deprive  the  law  of  one  great  advantage,  viz. 
certainty ;  for  that  which  appears  expedient  to  one,  may  be  in 
the  opinion  of  others  very  inexpedient.  If  this  argument  were 
well  founded,  it  would  have  undoubtedly  prevailed  in  the  case 
of  the  livery  stable  keeper :  Francis  v.  Wyatt.  But  the  Court 
there  adhered,  against  their  own  views  of  expediency,  to  the 
ancient  decisions ;  and  subsequent  experience  has  shown  that 
the  so  much  dreaded  consequences  did  not  afterwards  arise 
in  practice. 

Upon  the  whole,  therefore,  this  case  seems  to  me  not  to  fall 
within  any  decided  authority,  nor  within  any  of  the  principles 
upon  which  goods  have  hitherto  been  held  privileged  from 
distress;  and  that  being  so,  I  think  that  the  replication  is 
insufficient,  and  that  the  demurrer  must  be  allowed. 

BOLLAND,  B. : 

The  question  for  the  opinion  of  the  Court  in  this  case  is  raised 
upon  a  demurrer  to  the  replication  ;  and  the  point  upon  which 
we  are  called  upon  to  decide  is,  whether  the  boat,  which  has 
been  taken  as  and  for  a  distress  for  the  arrears  remaining 
unpaid  of  certain  annuities  and  yearly  sums  mentioned  in  the 
plea  of  the  defendant,  was  liable  to  be  distrained. 

It  may  be  laid  down  as  a  general  rule,  that  all  goods  that  are 
found  by  a  landlord  on  the  premises  demised  to  a  tenant  are 
liable  to  be  distrained  by  the  landlord  for  rent  due  to  him  in 
respect  of  such  premises,  whether  the  goods  be  the  property  of 
his  tenant  or  of  a  stranger,  provided  they  are  not  privileged  by 
law  from  distress.  Lord  Chief  Justice  Willes  in  Simpson  v. 
[  •649  ]  Hartopp  (i),  (a  case  that  *was  twice  argued,  and  fully  considered 
by  the    Court  of   Common    Pleas),   states,   in    delivering    the 

(1)  Willes,  512. 


voii,  XLvi.]     1886.    EX.-    1  MEE.  &  W.  649—650.  449 

judgment  of  the  Court,  that  there  are  five  sorts  of  things  which    Muspratt 
at  oonuxLon  law  were  not  distrainable.  Gregory. 

1.  Things  annexed  to  the  freehold. 

2.  Things  delivered  to  a  person,  exercising  a  public  trade,  to 
be  carried,  wrought,  worked,  or  managed  in  the  way  of  his  trade 
or  employ. 

8.  Cocks  and  sheaves  of  com. 

4.  Beasts  of  the  plough  and  instruments  of  husbandry. 

5.  The  instruments  of  a  man's  trade  or  profession. 

The  three  first  sorts  were  absolutely  free  from  distress,  and 
could  not  be  taken  by  the  landlord  though  there  were  no  other 
goods.  The  two  last  were  only  exempt  sub  modo,  when  there 
was  distress  enough  without  taking  them.  Let  us  then  look  to 
the  circumstances  under  which  the  boat  in  question  was  taken, 
in  order  to  ascertain  whether  it  can  be  legally  brought  within 
either  of  the  five  grounds  of  exemption. 

The  plaintiff  contends  that  the  boat  was  not  liable  to  be 
distrained;  because  he  says  in  his  replication  that  he  is  a 
manufacturer  of  and  a  trader  and  dealer  in  alkalies,  and  that 
such  manufacture  is  a  manufacture  of  great  public  benefit ;  that 
great  quantities  of  salt  are  required  in  the  manufacturing  such 
alkalies,  and  that  he,  as  such  manufacturer,  requiring  salt  for 
the  purpose  of  his  manufacture,  sent  and  took  his  said  boat  to 
the  salt  works  mentioned  in  his  rej^ication,  and  that  at  the  time 
of  the  seizing  and  taking  the  said  boat,  it  was  at  the  said  salt 
works  for  a  temporary  purpose  only,  and  for  the  benefit  of  trade 
and  manufacture,  viz.  the  purpose  of  obtaining,  receiving,  and 
taking  salt  from  such  salt  works  to  his  manufactory,  and  that  the 
boat  did  not  remain  on  the  premises  for  any  unreasonable  time. 

It  appears  to  me  to  be  clear  that  the  boat  of  the  plaintiff 
cannot  be  said  to  come  within  either  of  the  1st,  8rd,  4th,  and 
*5th  rules  of  exemption,  nor  can  it,  but  by  an  overstrained  and  [  *650  ] 
forced  construction,  a  construction  that  I  do  not  think  the  Court 
can  adopt,  be  brought  within  the  2nd  rule  of  exemption.  If  this 
be  correct,  it  follows  then  that  the  non-liability  to  distress  must 
rest  upon  some  other  foundation;  and  it  has  been  contended 
at  the  Bar,  that  it  can  be  put  upon  the  benefit  to  trade  alone. 
I  cannot  however  find  any  authority  to  support  that  position,  to 
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MuspKATT  the  extent  that  is  in  this  case  contended  for.  Things  used  in 
Gbeqobt.  the  way  of  trade  are  under  some  circumstances  not  liable  to 
distress :  a  horse  standing  in  a  smith's  shop  to  be  shod,  or  in 
a  common  inn ;  cloth  or  garments  in  a  tailor's  shop ;  materials 
for  cloth  in  a  weaver's  shop ;  com  or  meal  sent  to  the  mill  or 
market  (i) ;  goods  delivered  to  any  person  in  the  way  of  his 
trade,  or  to  a  carrier  for  hire:  Oisbourn  v.  Hurst {2).  But  in 
each  of  these  cases  the  privilege  from  distress  is  put  on  other 
grounds  than  the  mere  benefit  of  trade.  The  reported  cases 
that  come  nearest  to  the  present  are  those  of  the  yarn  carried 
to  be  weighed  at  a  private  beam,  if  in  the  way  of  trade :  Rede  v. 
Burley  (3) ;  or  of  the  horse  that  had  carried  com  to  a  mill  to  be 
ground,  and,  during  the  grinding  of  the  com,  was  tied  to  the 
mill  door.  In  these  cases,  the  goods  and  the  horse  taken  were 
held  to  be  privileged  from  distress  for  rent;  but  the  Court, 
according  to  the  Beports,  appears  to  have  mainly  proceeded 
upon  the  ground  of  the  goods  being  under  the  personal  care 
of  their  owner  at  the  time  of  the  taking  (4).  The  boat  in  the 
present  case  had  no  such  protection :  it  was  left  by  the  owner, 
and  the  privilege  contended  for  is  put,  as  attaching  to  the  boat, 
upon  the  benefit  to  trade  only.  As,  therefore,  it  does  not  appear 
to  me  that  the  boat  comes  within  either  of  the  five  rules  of 
[  *fi5i  ]  exemption  laid  down  in  Co.  Litt.  47  a,  *and  pointed  out  by  the 
Court  in  Simpson  v.  Hartopp,  and  as  the  owner  had,  by  leaving 
the  boat,  taken  away  that  protection,  which,  in  liede  v.  Burley^ 
was  thrown  round  the  goods,  and  was  the  ground  upon  which 
the  Court  held  them  privileged  from  distress,  I  am  of  opinion 
that  the  boat  was  legally  distrained,  and  that  judgment  must  be 
for  the  defendant. 

Parke,  B.  : 

The  facts  of  this  case,  as  they  appear  on  the  pleadings,  and  so 
far  as  they  are  necessary  to  be  stated,  in  order  to  raise  the  point 
discussed  before  us,  are  these : 

On  the  lands  out  of  which  the  annuity  issued,  the  manufacture 

(1)  Co.  Litt.  47  a.  (4)  Noy,   68;   Cro.  Eliz.    549;    1 

(2)  1  Salk.  250.  Ld.  Ray.  386;  3  Burr.  1498;   1  BL 

(:i)  C  ro.  Eliz.  596.  483. 
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of  salt  was  at  the  time  of  the  seizure  carried  on,  and  the  produce  Muspratt 
of  the  manufacture  was  then  sold  generally,  as  an  article  of  CtREGORr. 
merchandize,  to  all  persons  who  chose  to  buy  it,  and  carry  it 
away  in  their  boats.  The  plaintiffs  boat  was  lying  in  a  canal 
on  the  same  lands,  in  the  place  where  the  salt  was  usually  sold 
and  delivered  to  customers,  and  for  the  purpose  of  receiving  on 
board  salt  by  him  intended  to  be  bought ;  and  before  the  expira- 
tion of  a  reasonable  time  for  that  purpose,  was  distrained  by  the 
defendant.  The  fact  that  the  plaintiff  himself  carried  on  a  trade, 
and  wanted  the  salt  for  the  use  of  that  trade,  as  alleged  in  the 
replication,  I  do  not  think  it  necessary  to  consider.  It  does  not 
appear  to  me  to  give  the  barge  a  greater  privilege  than  if  it  were 
sent  by  a  person  not  a  trader;  although  it  is  to  be  observed, 
that,  in  one  case,  some  of  the  Judges  mention  the  trade  of  the 
owner  of  the  chattel  as  material :  Rede  v.  Barley  (i).  The  ques- 
tion then  is,  whether  the  boat  was,  under  these  circumstances, 
privileged  from  distress.  It  is  a  point  of  some  importance ;  for 
this  is  only  one  amongst  many  instances  which  may  occur :  such 
would  be  the  case  of  carts  sent  to  be  loaded  in  a  wholesale 
warehouse,  or  at  a  landsale  *colliery,  casks  left  in  a  brewery  [  ♦652  ] 
or  distillery  to  be  filled,  and  the  like. 

It  is  admitted  on  both  sides  that  there  is  no  decided  case 
wliich  is  expressly  in  favour  of  the  privilege  ;  and  on  the  other 
hand,  that  there  is  none  expressly  against  it.  In  order,  there- 
fore, to  decide  the  question,  we  must  ascertain  what  the  principle 
is  on  which  the  exemption  is  founded,  as  it  is  to  be  collected 
from  the  authorities,  and  decide  according  to  that  principle. 

Upon  consideration  of  these  authorities,  it  is  clear  that  the 
principle  of  the  exemption  is  the  public  good :  that  is,  that  all 
men  may  freely,  and  without  interruption,  or  danger  of  the  loss 
of  their  goods,  deal  with  those  who  carry  on  trades  or  businesses 
for  the  l)enefit  of  all  indiscriminately,  or  buy  or  sell  in  fairs  or 
markets,  and  thus  supply  themselves  with  the  commodities  of 
life.  Such  being  the  principle,  it  appears  to  me,  that,  in  order 
to  give  it  full  effect,  we  ought  to  hold  that  not  merely  chattels 
are  privileged  from  distress  which  are  placed  on  the  lands 
chargeable  with  it,  in  order  to  have  something  done  with  them 

(1)  Cro.  Eliz.  596. 
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MnspRATT  by  the  person  there  carrying  on  his  trade,  bat  that  all  are 
Gbbgoat.  exempt,  which  are  necessarily  placed  there,  and  whilst  they 
are  there  in  order  to  enable  their  owner  to  enjoy  the  fall  benefit 
of  the  trade  or  basiness,  as  it  is  there  carried  on. 

It  is  not,  I  think,  becaase  the  chattels  are  to  be  worked  upon 
the  lands  so  chargeable,  (thoagh  that  is  the  most  familiar  case), 
bat  becaase  they  are  necessarily  placed  on  those  lands,  that  the 
privilege  is  allowed  by  the  law:  and  if  goods  are  necessarily 
placed  there,  in  order  to  enjoy  the  benefit  of  the  trade,  it  is 
immaterial  what  is  to  be  done  with  them. 

I  proceed  to  show  that  this  is  clearly  the  principle  on  which 
the  exemption  is  foanded. 

The  proposition  which  is  referred  to  in  some  of  the  cases  as 
a  rule,  and  is  first  laid  down  in  Oisboum  v.  Hurst,  and  adopted 
[  •C53  ]  by  Lord  Ch.  J.  Willbs  in  Sivipson  v.  Hartopp  (i),  *i8,  "  that  those 
goods  are  privileged  which  are  delivered  to  any  person  exercising 
a  pablic  trade  or  employment,  to  be  carried,  wrought,  or  managed 
in  the  way  of  his  trade  or  employ." 

This  proposition,  thoagh  perfectly  correct  afGirmatively,  and 
quite  comprehensive  enough  to  include  the  cases  then  under 
consideration,  is  confessedly  too  narrow  ;  for  it  does  not  include 
in  it  many  cases  in  which  the  privilege  clearly  obtains ;  as,  for 
instance,  goods  sent  to  market,  or  a  horse  or  vehicle  sent  with 
goods  there,  or  sent  to,  or  waiting  for  goods  to  be  brought  from, 
the  place  where  the  trade  or  employment  is  carried  on.  The 
rule  must  therefore  be  couched  in  more  comprehensive  terms. 
I  would  observe,  however,  that  the  present  case  may  possibly 
fall  within  this  narrower  definition,  if  the  boat  was  delivered  to, 
and  to  be  loaded  by,  the  trader :  but  I  incline  to  think  it  is  not 
sufficiently  averred  in  the  replication,  that  the  persons  carrying 
on  the  salt  works  were  to  load  the  boat,  or  to  have  possession 
of  it ;  and  therefore  the  boat  cannot  be  said  to  be  in  any  way 
delivered  to  the  traders,  to  be  by  them  **  wrought  or  managed."  - 

I  may  also  observe,  with  reference  to  one  part  of  this 
proposition,  that  there  appears  to  be  no  dispute  (2)  but  that 
the  word  "  public  "  is  to  be  understood  to  refer  to  every  trade  or 
employ,  carried  on  generally  for  the  benefit  of  any  persons  who 

(1)  Willes,  514.  (2)  See  Jdama  v.  Grane;  Broum  v.  Shevilh 
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choose  to  avail  themselves  of  it,  as  distingaished  from  a  special    Mubpbatt 
employment  by  one  or  particular  individaals:    although  it  be     ghboort. 
not  '' public"  in  the  sense  that  all  the  King's  subjects  have 
a  right  to  insist  on  the  trader  accepting  their  goods,  and  that  an 
indictment  or  action  would  lie  if  he  did  not — ^a  predicament 
which  is  peculiar  at  this  day  to  an  innkeeper,  or  perhaps  a 
carrier  also :  though  Lord  Holt,  in  12  Mod.  484,  considered  it 
to  ^belong  to  all  other  trades  which  a  man  professed  to  carry  on       [  *654  ] 
for  all  persons  indiscriminately. 

I  now  proceed  to  consider  the  authorities. 

The  first  is  the  Year  Book,  22  Edw.  IV.,  49.  Brian,  who  was 
Chief  Justice,  seems  to  put  the  privilege  from  distress  on  the 
ground  that  the  goods  were  with  the  trader  by  authority  of  law ; 
that  is,  that  the  trader  was  bound  to  receive  them,  and  had 
a  lien  on  them:  a  rule  which  would  unquestionably  be  too 
limited  at  this  time ;  and  indeed,  the  Chief  Justice  was  only 
citing  the  cases  of  exemption  from  distress,  to  show  that  such 
chattels  were  not  distrainable  however  long  they  were  left  on 
the  lands  demised,  on  the  ground  of  the  obligation  to  receive, 
and  the  consequent  lien. 

In  the  next  case,  7  Hen.  YII.  1  b,  the  Court  say,  that 
"  things  in  a  common  inn  cannot  be  distrained,  for  the  prejudice 
it  would  cause  to  the  common  weal,  nor  in  a  market  or  fair, 
where  things  are  taken  to  be  bought."  Here,  the  benefit  to  the 
public  from  free  communication  and  buying  and  selling,  is 
clearly  avowed  to  be  the  principle  on  which  the  exemption 
proceeds.  So,  in  the  third  case,  which  is  Brooke's  Abr. 
Distress,  251,  pi.  70,  which  is  as  follows :  ''  Vide  libro  Rastell, 
que  stufie  mise  oue  tailor,  fuller,  shereman,  weaver,  miller,  et 
hujusmodi,  ne  seront  distrenie,  car  ceux  artificiers  sont  pour  le 
common  weale ;  et  eadem  lex  alibi  deequo  in  communi  hospitio." 
It  then  goes  on  to  say,  that  the  artificers  and  innkeepers  have 
both  a  lien  on  the  goods. 

The  rule  laid  down  by  Co.  Litt.  47  a,  is  in  these  terms  : 
After  stating  that  a  distress  must  be  of  things  whereof  a 
valuable  property  is  in  some  body,  he  says,  ''Valuable  things 
shall  not  be  distreined  for  rent,  for  benefit  and  maintenance 
of  trades,  by  which  consequent  are  for  the  common  wealth,  and 
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MuspRATT  are  there  by  authority  of  law,  as  a  horse  in  a  smith's  shop  shall 
GuBGOBY.  iiot  be  distreined  for  the  rent  issuing  *out  of  the  shop,  nor  the 
[  *6o5  ]  horse,  &c.  in  the  hostry,  nor  the  materials  in  a  weaver's  shop 
for  making  of  cloth,  nor  cloth  or  garments  in  a  tailor's  shop, 
nor  sacks  of  corn  and  meal  in  a  mill,  nor  in  a  market,  nor 
anything  distreined  for  damage  feasant,  for  it  is  in  custody 
of  the  law,  and  the  like."  This  rule  certainly  does  not  confine 
the  privilege  to  goods  delivered  to  another  to  be  carried, 
wrought,  or  managed  by  him  in  the  way  of  his  trade.  It  states 
the  principle  of  the  exemption  to  be  the  common  good  for  the 
maintenance  of  trades;  and  it  then  gives  illustrations  of  that 
principle,  many  of  which  are  cases  of  goods  so  delivered,  but 
not  all ;  for  the  horse  in  the  hostry,  and  goods  sent  to  a  fair  or 
market,  are  not  so  delivered. 

Lord  Chief  Baron  Gilbert,  on  Distresses,  p.  35,  states  the  rule 
to  be  as  follows :  "  Things  sent  to  public  places  of  trade,  as 
cloth  in  a  tailor's  shop,  yarn  in  a  weaver's,  a  horsfe  in  a  smith's 
forge,  and  the  like,  are  not  distrainable ;  for  it  is  of  public  utility 
that  the  shops  of  traders  should  be  privileged  from  the  lord's 
distress  for  his  rent ;  for  otherwise  no  man  could  supply  himself 
with  the  necessaries  of  life  without  the  danger  of  losing  them 
for  another's  debt,  and,  therefore,  the  landlord  cannot  distrain 
these  things  for  the  rent  of  the  shop."  Mr.  Justice  Blacks  tone, 
in  3  Comm.  7,  adopts  pretty  nearly  the  language  of  Lord  Chief 
Justice  Gilbert :  **  Valuable  things  in  the  way  of  trade  shall 
not  be  liable  to  a  distress;  as  a  horse  standing  in  a  smith's 
shop  to  be  shoed,  or  at  a  common  inn,  or  cloth  at  a  tailor's 
house,  or  corn  sent  to  a  mill  or  market;  for  all  these  are 
protected  and  privileged  for  the  benefit  of  trade,  and  are 
supposed,  in  common  presumption,  not  to  belong  to  the  owner 
of  the  house,  but  to  his  customers." 

The  principle  upon  which  the  exemption  is  founded,  appears, 
I  think,  therefore,  with  great  distinctness  from  these  authorities 
to  be  the  protection  of  trade;  that  is,  not  directly  for  the 
[  *6j6  ]  encouragement  for  the  traders  themselves,  *but  in  order  that 
all  the  King's  subjects  may  freely  enjoy  the  benefit  of  trading 
with  them,  and  supply  themselves  with  the  necessaries  and 
commodities   of  life  ;    and  where  the  expression  is  used  that 
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''goods  are  deposited  by  authority  of  law,"  I  take  the  meaning     Mubpbatt 

to  be,  that  in  the  case  of  trades  which  are  public,  (in  the  sense     gbbooby. 

in  which  I  consider  that  term  to  be  used),  and  of  public  markets, 

the  law  gives  authority  to  all  to  bring  those  goods  on  the  land  in 

which  such  trade  or  market  is  carried  on,  by  implication  from 

the  fact  of  its  being  so  carried  on  for  the  use  and  benefit  of  all 

persons ;  and  that  the  principle  of  the  rule  is  the  public  good 

and  the  freedom  of  commerce,  is  recognised  in  several  modern 

cases ;  among  others,  those  of  Oilman  v.  Elton  and  Thompson 

V.  Mashiter. 

If  this  be  the  principle  of  the  rule  of  exemption,  it  seems 
to  be  inconsistent  with  the  established  mode  of  judicial  decision 
to  lay  down  a  rule  which  is  to  include  one  class  of  goods  only 
which  fall  within  the  mischief  which  the  law  is  meant  to  remedy, 
and  exclude  another  equally  within  the  same  mischief,  metely 
because  there  is  no. case  in  which  it  has  yet  been  held  that  such 
goods  are  privileged.  A  reference  to  the  modern  cases,  as  well 
as  the  language  of  the  text  books  themselves,  shows  that  the 
early  instances,  those  of  innkeepers,  smiths,  tailors,  fullers, 
weavers,  and  millers,  are  treated  only  as  examples  of  the  rule ; 
not,  as  has  been  observed  by  Mr.  Justice  Park  and  Mr.  Justice 
Richardson,  in  3  Brod.  &  B.  82,  as  limiting  or  comprehending 
the  whole  exception,  but  merely  by  way  of  illustration;  and, 
accordingly,  the  exemption  has  been  allowed  in  cases  within  the 
same  mischief,  such  as  factors  (i),  wharfingers  (2),  auctioneers  (8), 
and  finally,  carcass  butchers  (4) ;  in  all  which  cases  goods  are 
necessarily  *placed  in  their  hands ;  necessarily  I  mean  in  this  [  *«;57  ] 
sense,  that  they  must  be  placed  there  if  the  public,  who  chose 
to  become  their  customers,  are  to  have  the  full  benefit  of  those 
trades,  in  the  mode  in  which  the  traders  choose  to  carry  on 
their  trade,  and  have  held  themselves  out  to  the  public  as 
carrying  it  on:  for,  in  most  of  the  established  instances  of 
exemption,  it  is  not  a  matter  of  absolute  necessity  that  the 
customer  should  deliver  his  goods  into  the  hands  of  another. 

(1)  Gilman  v.  Eltoi^  23  E.  E.  567  (3)  Adams  v.  Grane,  38  E.  E.  624 
(3  Brod.  &  B.  75 ;  6  Moore,  243).  (1  Cr.  &  M.  380). 

(2)  Thompson  v.  Mashiter,  25  E.  E.  (4)  Bromn  v.  SheviU,  41  E.  E.  401 
624  (1  Biiig.  283 ;  8  Moore,  254).  (2  Ad.  &  El.  1:J8 ;  4  K.  &  M.  277). 
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MuRPBATT  He  might  send  for  a  taUor,  or  smith,  or  weaver,  or  carcase 
Gbeqoby.  butcher,  to  his  own  house;  and  he  might  sell  his  goods  by 
auction  or  otherwise  on  his  own  premises ;  but  if  he  chooses  to 
employ  the  trader  in  the  mode  in  which  he  carries  on  his  trade, 
he  cannot  help  placing  the  goods  in  his  possession.  If,  then, 
goods  in  the  hands  of  such  traders  are  exempt  when  necessarily 
placed  on  the  premises  charged  with  the  rent,  in  order  to  enable 
all  persons  to  have  the  benefit  of  the  trade  there  carried  on,  by 
the  working  or  managing  the  goods,  and  that  for  the  good  of  the 
public,  and  on  the  principle  that  it  is  to  be  protected,  it  seems 
to  me  that  all  goods  ought  equally  to  be  exempt,  upon  the  same 
principle,  when  necessarily  placed  there,  in  order  to  secure  to 
all  persons  the  benefit  of  such  trade,  though  it  may  not  be 
received  in  the  same  way.  The  ground  of  the  exemption  is  not 
that  the  goods  are  to  be  worked  up  or  managed,  but  that  they 
are  necessarily  to  be  placed  on  the  premises  of  the  trader  in  the 
way  of  his  trade,  if  that  trade  is  to  be  made  available  to  the 
public.    What  is  to  be  done  with  them  is  immaterial. 

In  the  present  case,  the  carrying  on  of  the  trade  in  the  mode 
in  which  the  salt  manufacturer  held  himself  out  as  carrying  it 
on,  that  is,  by  selling  salt  to  all  who  should  send  their  boats  to 
his  works,  necessarily  required,  in  order  to  enable  the  public  to 
avail  themselves  of  the  trade,  that  they  should  send  their  boats 
there ;  and,  if  so,  it  seems  to  me,  that,  ui)on  the  principle  of  the 
[  *658  ]  protection  of  *  trade,  for  the  benefit  of  the  customers,  the  boats 
sent  for  that  purpose  were  not  liable  to  be  distrained.  If  they 
were,  it  would  follow  that  the  salt,  if  loaded  on  board,  would  be 
distrainable  also;  for  no  distinction  could  be  made.  It  is  no 
objection,  in  my  mind,  that  the  owner  of  the  boat  might  possibly, 
if  he  had  pleased,  have  brought  himself  within  another  exemption 
from  distress,  founded  on  an  entirely  different  principle,  by 
keeping  the  boat  in  the  actual  possession  of  himself  or  his 
servants  during  the  whole  time  it  was  placed  on  the  premises 
charged  with  the  rent.  I  can  find  no  trace  of  authority  for 
saying,  that  the  privilege  of  exemption,  for  the  benefit  of  trade, 
has  ever  been  limited  to  those  cases  in  which  the  owner  of  the 
chattel  could  not  have  done  so.  On  the  contrary,  in  the  case  of 
the  blacksmith,  it  is  clear  that  the  owner  of  the  horse  might 
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have  waited  and  kept  watch  daring  the  time  that  his  horse  was    Muspbatt 

shoed,  and  yet  that  is  one  of  the  established  cases  of  exemption,     qbkoory. 

In  other  acknowledged  instances  of  exemption,  the  same  might 

have  been  done,  though  with  more  inconvenience.    If  a  coat 

were  delivered  to  a  tailor  to  be  mended,  would  the  privilege 

depend  on  the  length  of  time  which  the  repairs  would  require, 

and  would  it  cease  to  exist  if  the  time  was  so  short  that  the 

owner  might  have  conveniently  waited  ?     I  conceive  that  this 

circumstance  makes  no  difference ;  and  no  where  is  it  said  that 

the  privilege  is  to  be  confined  to  those  cases  in  which  the  owner 

could  not  conveniently  have  kept  possession  during  the  time  that 

the  chattel  was  deposited  on  the  lands  charged  with  the  rent. 

The  exemption  was  introduced  for  the  freedom  of  trade  and  the 

benefit  of  the  community,  and  that  principle  requires  that  the 

goods  should  be  protected  when  placed  on  the  premises  of  the 

trader,  without  imposing  on  the  owner  the  inconvenience  of 

keeping  a  constant  watch  over  them  ;    and  I  think,  for  the 

reasons  above  given,  it  applies  to  every  case  in  which  a  chattel 

is  necessarily  brought  on  the  premises  of  the  *trader,  in  order  to       [  *669  ] 

enable  the  owner  to  enjoy  the  benefit  of  the  trade. 

I  have  before  observed,  that  there  is  no  authority  expressly 
deciding  against  the  privilege,  as  I  have  stated  it ;  nor  is  there 
any  which  is  even  impliedly  against  it.  The  only  modern  case 
in  which  the  privilege  has  been  held  not  to  exist,  was  that  of 
Wood  V.  Clarke  (i),  in  which  it  was  decided  that  stocking-frames 
sent  with  materials  to  a  weaver  were  not  exempt,  for  it  was 
properly  held  that  the  fact  of  the  frame  and  materials  being 
sent  together  made  no  difiference,  and  that  it  was  not  necessary 
for  the  protection  of  trade  that  the  privilege  should  exist  with 
respect  to  implements  of  trade,  whether  sent  by  the  employer, 
or  hired  or  borrowed  from  another. 

For  these  reasons  I  am  of  opinion  that  the  plaintiff  is  entitled 
to  our  judgment. 

LoBD  Asn^oER,  G.  B. : 

I  agree  that  the  judgment  ought  to  be  for  the  defendant. 
By  the  general  rule  of  law,  all  goods  found  upon  the  premises  of 

(1)  35  B.  E.  758  (1  Cr.  &  J.  484). 


458  1836.    EX.     1  MEE.  &  W.  659—660.  [r.b. 

MnsPBATT  a  tenant  who  is  indebted  to  hie  landlord  for  rent,  are  liable 
Gbeooky.  prinut  facie  to  diQtreas.  That  is  the  general  rule.  The  Courts 
of  justice  have  engrafted  upon  that  rule  certain  exceptions ;  and 
by  those  exceptions,  which  are  clearly  established,  we  are  bound. 
The  question  in  this  case  is,  whether  this  is  one  of  the  exceptions. 
Now  it  is  not  the  exception  of  the  goods  being  in  the  personal 
possession  of  the  party  to  whom  they  belong.  That  is  one  of 
the  exceptions,  and  it  is  founded  on  a  paramount  rule,  that  there 
shall  be  no  exercise  of  any  right  which  is  accompanied  with  the 
danger  of  breaking  the  public  peace.  In  that  respect  the  goods 
are  protected,  not  only  if  they  belong  to  a  stranger ;  but  if  the 
tenant  himself  is  riding  a  horse  on  his  own  premises,  that  is  not 
[  *t>«o  ]  the  subject  of  distress,  for  the  same  reason.  *Another  exception 
is,  where  the  goods  are  going  to,  or  perhaps  coming  from,  a 
public  fair  or  market,  to  which  all  mankind  are  invited  or 
supposed  to  go  for  the  immediate  purposes  of  their  own  traffic. 
A  third  exception,  within  which  it  is  attempted  to  bring  the 
present  case,  is,  where  the  trade  is  of  such  a  nature  as  that  the 
goods  which  are  employed  upon  the  premises  are  wrought  or 
manufactured,  or  that  something  is  done  with  them  there. 
Now,  looking  at  every  one  of  the  cases  in  which  that  exception 
has  been  acknowledged  or  established,  it  will  be  found  that  the 
trade  itself  consists  in  dealing  with  other  men's  goods.  Take 
the  familiar  example  of  the  blacksmith's  shop:  the  landlord 
there  does  not  let  to  the  blacksmith  his  shop  that  he  may  shoe 
his  own  horses  only,  but  takes  a  rent  from  the  man  for  exercising 
a  trade  which  consists  in  shoeing  other  people's  horses.  If  the 
landlord  were  allowed  to  distrain  the  horses  sent  to  be  shod 
in  that  shop,  he  would  be  in  fact  destroying  the  trade  for  which 
he  was  receiving  rent.  So,  in  the  case  of  a  tailor :  formerly,  the 
practice  was,  not  for  tailors  to  furnish  their  customers  with  the 
goods  themselves,  but  to  receive  the  cloth  and  work  it  up  into 
garments :  therefore,  a  tailor  was  supposed  to  come  within  that 
rule,  for  his  trade  was  understood  to  consist  in  working  up  other 
men's  materials.  So  of  the  wharfinger,  whose  trade  consists  in 
receiving  and  accepting  as  a  deposit  other  men's  goods,  and  not 
his  own.  So  of  a  factor,  who  has  no  goods  of  his  own  to  carry 
on  his  trade,  and  whose  trade  therefore  consists  entirely  in 
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dealing  with  other  men's  goods.  Now,  I  cannot  see  that  this  Muspbatt 
case  is  similar  to  any  one  of  these.  This  is  the  case  of  a  boat  Oregoby. 
being  found  upon  the  premises  of  the  tenant :  the  boat  is  sent 
there  for  the  purpose  of  receiving  a  cargo  of  salt,  but  the  cargo 
not  being  ready,  the  boat  is  left  on  the  premises,  not  in  the 
lx>ssession  of  the  plaintiff.  Then  it  is  like  any  other  goods  on 
the  premises.  The  boat  was  not  sent  there  for  the  purpose  of 
being  repaired,  in  which  *case  I  do  not  know  that  the  principle  [  •661  ] 
would  not  extend  to  a  boat-builder,  under  certain  circumstances ; 
neither  did  the  trade  which  the  tenant  carried  on  consist  in 
dealing  with  other  men's  boats  or  property.  I  do  not  agree  that 
it  was  necessary  to  the  trade  that  other  men's  boats  should  come 
there ;  nor  do  I  see,  that  if  the  cargo  of  salt  had  been  shipped 
into  the  boat,  and  allowed  to  remain  on  the  premises,  not  in  the 
possession  of  the  plaintiff,  it  would  have  been  free  from  distress. 
If  the  cargo  itself  would  not,  why  should  the  boat  be?  There  is 
no  case  that  I  know  of,  in  which  goods  have  been  held  to  be 
hable  to  distress,  where  the  carriage  is  exempt ;  therefore,  in 
this  case,  as  the  salt  itself  was  not  exempted,  so  I  say  the  boat 
was  no  more  exempted ;  for  the  boat  is  but  the  adjunct,  and 
follows  the  same  rule  as  the  goods  loaded  in  the  boat  may  be 
bound  by.  It  may  be  true  that  there  might  be  more  public 
convenience  in  the  rule  suggested  by  my  brother  Parke  than 
in  the  other.  I  do  not  profess  to  have  any  opinion  upon  that 
subject;  and  I  am  afraid  of  trusting  to  my  own  judgment  with 
regard  to  the  public  good,  as  a  principle  upon  which  we  are  to 
make  rules  or  to  engraft  exceptions.  I  do  not  know  whether  the 
time  may  not  come  when  the  public  good  may  require  that  all 
goods  should  be  exempted  from  distress.  It  is  not  very  long 
ago  since  I  met  with  a  suggestion  made  by  an  ingenious  foreigner 
for  settling  disputes  in  Ireland  ;  that  suggestion  was,  that  every 
tenant  should  be  declared  to  have  an  absolute  right  in  the 
land  he  occupied  (i) ;  and  I  have  no  doubt  that,  under  certain 
influence,  that  might  soon  become  a  very  popular  opinion  in 
Ireland.  In  a  case  perfectly  new,  to  which  the  law  furnishes 
no  analogy,  where  the  Judges  are  called  on  first  to  establish  a 
rule,  we  must,  according  to  our  own  imperfect  lights  of  public 
(1)  Bauiuer'd  *'  England  in  1835,"  vol.  iii.  p.  198. 
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convenience,  advert  to  it :  for  such  is  the  nature  of  the  law  of 
England,  and  indeed  of  the  law  of  all  coantries,  that  cases  not 
provided  for  by  the  ^contemplation  of  the  Legislature,  must,  as 
they  arise,  be  determined  by  the  good  sense  of  the  Judges,  in 
analogy,  as  far  as  they  can,  to  the  former  cases ;  and  if  that 
analogy  is  not  perfect— if  it  cannot  be  traced  satisfactorily  to  the 
understanding,  so  as  to  find  some  principle  established  by 
decided  cases  or  rules,  which  may  meet  the  immediate  case, 
then  you  are  at  liberty  to  consider  which  is  the  safest  course  to 
adopt  for  the  public  convenience,  and  you  must  exercise  your 
own  limited  judgment  as  to  what  may  be  most  for  the  public 
convenience.  It  appears  to  me  that  this  case  does  not  fall 
within  any  one  of  the  exceptions  I  have  adverted  to,  and  that 
there  is  no  decided  case  analogous  to  it.  Every  one  of  the 
excepted  cases  is  a  case  in  which  the  trade  is  one  that  consists 
in  dealing  with  other  men's  goods.  That  being  the  principle,  it 
appears  to  me  that  I  must  agree  with  the  other  learned  Judges, 
that  the  judgment  should  be  for  the  defendant. 

Judgment  for  the  defendant. 


1838. 

ExeJi£quer 
Chamber, 

[  3  M.  &  W. 
678] 


[The  case  was  subsequently  brought  into  the  Exchequer 
Chamber  by  writ  of  error,  where,  after  hearing  argument,  and 
taking  time  for  consideration,  the  judgment  of  the  Court  was 
delivered  by] 

Lord  Denman,  Ch.  J. : 

We  are  of  opinion  that  the  judgment  of  the  Court  of  Exchequer 
in  this  case  ought  to  be  affirmed. 

The  rule  is  admitted  to  be  general,  that  all  moveable  chattels 
found  upon  the  land  chargeable  with  a  distress,  are  prima  fade 
liable  to  be  distrained.  To  this  rule  certain  exceptions  have 
been  established,  some  for  the  benefit  of  trade  or  husbandry, 
and  some  for  the  preservation  of  the  peace.  And  the  question 
now  is,  whether  the  present  case  falls  within  any  of  those 
exceptions ;  for  if  not,  the  general  rule  must  prevail* 

It  is  admitted  that  there  is  no  decided  case  which  is  expressly 
in  favour  of  the  privilege  claimed  ;  and  on  the  other  hand,  that 
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there  ie  none  expressly  against  it.    Any  minute  examination,     Mubpratt 
therefore,  of  the  various  cases  which  have  *been  cited,  would  be     gkeoobt. 
an  unprofitable  occupation.    But  taking  the  above  admission       [  *679  ] 
made  in  the  Court  below  to  be  correct,  the  burthen  is  cast  upon 
the  plaintiff  of  showing  thai  the  exemption  for  which  he  con- 
tends is  by  fair  analogy  comprehended  within  some  class  of 
circumstances    to    which    the    exemption    contended    for    has 
been  conceded. 

It  is  said  that  the  principle  of  exemption  is  the  public  good. 
But  this  is  the  principle  upon  which  all  laws  are  professedly 
formed.  What  is  or  is  not  for  the  public  good  is  a  matter  of 
speculation,  upon  which  the  wisest  men  may  differ,  and  upon 
which  the  Judges  are  not  at  liberty  to  promulgate  any  new  rule 
of  law. 

That  the  particular  exceptions  specified  in  Go.  Litt.  and  other 
books  are  put  by  way  of  example,  is  fully  admitted.  This  very 
plainly  appears  from  the  use  of  the  expression,  "  and  the  like ;  " 
consequently,  when  the  examples  specified  do  not  strictly  apply 
to  any  particular  case,  but  the  circumstances  of  it  are  ejuadem 
generis^  the  same  privilege  may  be  justly  claimed. 

We  have,  therefore,  to  inquire  whether  the  circumstances  of 
the  present  case  are  of  the  same  sort  or  kind  as  any  of  those 
under  which  the  exemption  has  been  allowed. 

Cases  in  which  goods  distrained  are  actually  in  the  actual 
possession  of  the  owner,  and  which  are  protected  for  the  sake 
of  public  peace,  may  be  laid  out  of  the  question. 

In  the  cases  of  yarn  carried  to  a  beam  to  be  weighed,  and  of 
a  horse  tied  to  a  mill  during  the  grinding  of  the  com  brought 
there,  the  goods  and  the  horse  appear  to  have  been  spoken  of  as 
under  the  personal  care  of  the  owner,  and  may  therefore  be 
classed  under  the  same  head. 

It  may  also  be  remarked,  that  the  instance  of  the  horse  tied 
to  the  mill  is  not  a  real  but  a  supposed  case,  and  if  the  mill 
supposed  to  be  alluded  to  be  taken  to  have  been  *an  ancient      [  *680  ] 
mill,  at  which  the  party  was  bound  to  grind  his  com,  the 
privilege  may  stand  on  its  own  peculiar  ground. 

The  acknowledged  head  of  exemption  which  approaches  nearest 
to  the  present  case  is  the  second  of  those  specified  by  Lord  Chief 
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MuspRATT  Justice  WiLLBS,  ill  the  case  of  Simpson  v.  Hartopp  (i),  viz.  things 
Gregory,  delivered  to  a  person  exercising  a  public  trade,  to  be  carried, 
wrought,  or  managed  in  the  way  of  his  trade  or  business.  Such 
are  the  cases  of  goods  delivered  to  tradesmen,  artificers,  carriers, 
factors,  wharfingers,  auctioneers,  carcase- butchers,  and  the  like. 
Now,  admitting  that  the  business  of  the  salt  works,  carried  on 
by  the  tenant  of  the  land,  was  a  public  trade  within  the  meaning 
of  the  second  example  mentioned  by  the  Lord  Chief  Justice 
WiLLES,  being  open  to  the  dealings  of  all  persons  indis- 
criminately, it  is  to  be  observed  in  the  first  place,  that  the 
plaintiff's  boat  was  not  delivered  to  the  person  exercising  that 
business.  It  was  never  placed  under  his  charge  or  in  his 
custody,  but  was  left  by  the  owner,  for  his  own  convenience, 
in  the  place  where  it  was  distrained  ;  nor  was  it  brought  or 
left  there  for  the  purpose  of  being  taken  care  of,  managed,  or 
in  any  way  dealt  with,  or,  so  far  as  appears,  of  being  loaded, 
by  the  tenant  of  the  land.  The  case,  therefore,  is  not  analogous 
to  the  example. 

It  is  true  that  the  boat  was  brought  for  the  purpose  of  trade, 
and  it  was  intended  by  the  owner  that  it  should  be  loaded  with 
salt  manufactured  at  the  salt  works  of  the  tenant,  with  a  view  to 
enable  the  plaintiff  to  employ  such  salt  in  his  manufacture  of 
alkali :  and  it  is  very  possible  that  the  exemption  of  the  bo|tt 
from  distress  might  be  beneficial  to  the  trade,  both  of  the  tenant, 
and  of  the  plaintiff  who  trades  with  him ;  and,  for  anything  that 
[  *68i  ]  we  *know,  such  exemption  might  be  conducive  to  the  true 
interest  of  the  landlord  also.  But  we  cannot,  upon  such 
grounds,  take  upon  ourselves  to  say,  in  the  absence  of  more 
direct  authority,  that  the  right  of  the  landlord  or  other  person 
entitled  to  distrain  for  rent  is  taken  away. 

Many  other  cases  may  be  suggested  in  which  such  an  exemp- 
tion may  be  thought  conducive  to  the  public  good,  and  to  the 
interest  of  trade.  If  a  lodger  leave  his  furniture  in  a  public 
lodging-house,  or  if  a  farmer,  having  brought  malt  to  a  brewer, 
leave  his  cart  in  the  yard,  intending  to  bring  back  grains  or  beer, 
when  ready  to  be  loaded,  it  might  equally  be  contended  that 
such  things  are  exempt  from  distress.     But  we  find  no  authority 

(1)  Willes,  512. 
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for  holding  that  they  are  so.     In  the  case  of  Francis  v.  Wyatt  (i),     Muspratt 

the  Court  thought  it  much  for  the  interest  of  the  landlords  them.     GREooKy. 

selves  that  carriages  standing  at  livery  should  not  be  subject  to 

distress  for  rent ;  yet  when  called  upon  for  a  decision,  they  did 

not  hesitate  to  pronounce  in  favour  of  the  distress,  there  being, 

as  the  report  says,  no  shadow  of  a  legal  claim  for  exemption. 

In  the  notes  to  Saunders's  Beports,  Vol.  2,  p.  289  b,  Serjeant 

Williams  says — "  It  seems  that  cattle  belonging  to  a  drover, 

being  put  into  ground  with  the  consent  of  the  occupier,  to  graze 

only  one  night,  in  their  way  to  a  fair  or  market,  would  not  at 

this  day  be  held  liable  to  the  landlord's  distress  for  rent ;  " 

though  the  contrary  had  been  ruled  in  Fowkes  v.  Joyce  (2).     And 

in  Rede  v.  Burley  (3),  it  was  said  by  two  of  the  Judges  (Bbamond 

and  Owen),  though  denied  by  Walmslby,  that  a  horse  which 

carrieth  com  to  a  market,  and  is  set  up  for  a  time  in  a  private 

bouse,  is  not  distrainable,  because  the  purpose  of  bringing  the 

horse  was  pro  bono  publico. 

With  respect  to  the  first  of  these  cases,  the  cattle  may  *reason-  [  '682  ] 
ably  be  considered  as  having  continued  in  the  possession  of  the 
drover ;  and,  as  to  the  second,  that  the  horse  was  delivered  into 
the  care  of  the  person  at  whose  house  he  was  set  up.  But 
supposing  the  cattle  in  the  one  case,  and  the  horse  in  the  other, 
to  be  privileged  from  distress  on  the  sole  ground  of  affording 
encouragement  and  protection  to  persons  frequenting  fairs  and 
markets,  we  have  no  authority  to  extend  that  privilege,  in 
derogation  of  a  landlord's  right,  to  mere  customers  resorting  to 
the  shop,  warehouse,  or  manufactory  of  individuals.  Being,  there- 
fore, unable  to  find  any  acknowledged  class  of  exemptions  under 
which  the  present  case  can  be  arranged,  or  to  which  it  can,  by 
fair  analogy,  be  compared,  we  think  that  the  privilege  contended 
for  ought  not  to  be  allowed,  and  that  the  judgment  of  the  Court 

of  Exchequer  ought  to  be  afiirmed. 

Judgment  affirmed. 

(1)  3  Burr.  1498.  (3)  Cro.  Eliz.  550,  596. 

(2)  3  Lev.  260;  2  Vent.  50. 
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1836.  DOE  D.  GRAY  V.  STANION  (1). 

Ext'h  of       (1  Meesou  &  Welsby,  695—703 ;  S.  C.  Tyr.  &  Gr.  1065 ;  2  Gale,  154  ;  5  L.  J. 
Pleas.  (N.  S.)  Ex.  253.) 

t        -I  A  party  who  occupied  a  hotiBe  as  tenant  from  year  to  year,  entered 

into  the  following  agreement  with  his  landlord:  *'  1831,  Sept.  2.  S.  S. 
(the  tenant)  purchased  an  estate  in  the  parish  of  Corbey,  bought  of 
R.  G.  (the  landlord)  at  the  sum  of  100/.  Beceiyed  on  account,  10«.  Mr. 
£.  G.  is  willing  to  let  the  sum  lie,  by  paying  4  per  cent. : "  Held,  that, 
as  there  was  an  implied  condition  in  the  contract  that  the  landlord 
should  make  out  a  good  title,  the  agreement  for  the  purchase  did  not 
operate  as  a  surrender  of  the  tenancy  by  operation  of  law. 

A  tenant  from  year  to  year,  who  had  agreed  to  buy  his  landlord's 
estate,  having  remained  in  possession  for  several  years  without  paying 
either  rent  or  interest  on  the  purchase  money,  the  agent  of  the  lessor 
applied  to  him  to  give  up  possession.  To  which  he  answered  **  that  he 
had  bought  the  property,  and  would  keep  it,  and  had  a  friend  who  was 
ready  to  give  him  the  money  for  it :  *'  Held,  that  this  was  no  disclaimer ; 
because  it  was  not  a  claim  to  hold  the  estate  on  a  ground  necessarily 
inconsistent  with  the  continuance  of  the  tenancy  from  year  to  year. 

This  was  an  action  of  ejectment,  tried  before  Bosanquet,  J., 
at  the  last  Assizes  for  the  county  of  Northampton,  when  the 
following  facts  appeared  in  evidence.  The  defendant  had 
occupied  the  premises  in  question  from  the  year  1828,  as 
[  '096  ]  tenant  from  year  to  year  to  the  lessor  of  the  plaintiflf.  *Subse. 
quently,  the  defendant  agreed  to  purchase  the  property,  and  on 
the  2nd  of  September,  1831,  an  agreement  was  entered  into 
between  the  lessor  of  "the  plaintiff  and  the  defendant,  which 
was  as  follows  :  "  1831,  September  2nd.  Samuel  Stanion  pur- 
chased an  estate  in  the  parish  of  Corbey,  bought  of  Bobert 
Gray,  at  the  sum  of  lOOZ.  Received  on  account,  10«.  Mr. 
Robert  Gray  is  willing  to  let  the  sum  lie,  by  paying  4  per 
cent."  The  agreement  was  signed  by  the  parties,  and  10s. 
deposit  paid. 

On  the  2nd  of  October,  1836,  the  agent  of  the  lessor  of  the 
plaintifif  demanded  possession  from  the  defendant.  The  defen- 
dant said  ''  he  had  bought  the  property,  and  would  keep  it ;  and 
he  had  a  friend  who  was  ready  to  give  him  the  money  for  it : " 
on  which  the  agent  informed  him,  that  if  possession  was  not 
delivered,  he  should  bring  an  action  of  ejectment.    At  the  trial, 

(1)  Cited  by  Fry,  J.,  in   Vivian      Ellis  v.  Bogers  (1885)  29  Ch.  D.  661. 
V.  Mtxit  (1881)  16  Ch.  D.  730,  733,      — R.  C. 
50  L.   J.   Ch.   331,   332.    Compare 
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it  was  contended  on  behalf  of  the  defendant,  that  the  tenancy       Doe  d. 
from  year  to  year  was  still  subsisting,  and  that  a  notice  to  quit  «,, 

ought  to  have  been  given  in  order  to  determine  it.    The  learned      ^tamok. 
Judge  however  refused  to  nonsuit  the  plaintiff,  but  gave  the 
defendant  leave  to  move  to  enter  a  nonsuit.    Humfrey  having, 
in  Easter  Term  last,  obtained  a  rule  accordingly, 

Waddington  and  MeUor  now  showed  cause : 

The  plaintiff  is  entitled  to  recover.  First,  the  tenancy  from 
year  to  year  was  determined  by  the  defendant's  entering  into  an 
agreement  to  purchase  the  estate.  The  agreement  to  purchase 
amounted  to  a  surrender  of  the  term,  inasmuch  as  that  was 
inconsistent  with .  the  continuance  of  the  tenancy.  This  falls 
within  the  rule  as  to  surrenders  by  operation  of  law.  The 
principle  is  this,  that,  where  the  tenant  contracts  a  new 
relation  with  his  landlord,  which  is  inconsistent  with  the  con- 
tinuance of  the  former  tenancy,  a  surrender  of  the  former 
tenancy  will  be  implied  by  *law  (i).  The  law  assumes  that  that  [  ♦697  ] 
has  been  done  between  the  parties  without  which  the  new  lease 
would  have  no  operation.  No  doubt,  if  this  had  been  a  sale  to 
a  third  person,  it  would  have  been  subject  to  the  tenancy  from 
year  to  year :  but,  where  the  party  purchasing  is  the  tenant,  he 
must  be  presumed  to  have  done  that  which  would  enable  the 
purchase  to  take  immediate  effect.  Therefore,  in  the. present 
case  it  is  clear  that  the  tenancy  from  year  to  year  was 
determined,  and  the  defendant  became  tenant  at  will  only. 
No  rent  has  been  paid,  and  the  defendant  has  relied  on  his  . 
purchase.  There  is  no  case  to  be  found  in  a  court  of  law,  as  to 
what  is  the  effect  of  an  agreement  to  purchase ;  but,  in  Daniels 
V.  Davison  (2),  Lord  Eldon  says  that  an  agreement  to  purchase 
would  determine  a  tenancy  at  will,  and  adds,  *'  Then,  as  to  a 
tenancy  from  year  to  year,  which  the  law  favours,  is  the  situa- 
tion of  a  person,  in  possession  as  such  tenant,  different  in  equity 
with  regard  to  third  persons,  if,  making  an  agreement  with  his 
landlord  to  purchase  the  premises,  instead  of  giving  up  the 
possession,  and  re-entering  under  that  agreement,  he  retains 
the  possession,  without  going  through  that  ceremony?*'  If 
(1)  1  Wma.  Saund.  1130  a,  /*.  (2)  10  R.  B.  171  (16  Ves.  252). 
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DoKd.       an  agreement  to  purchase  would  determine  a  tenancy  at  will, 

Oray 

9.  upon  the  same  principle  it  would  determine  a  tenancy  from 

stak ION.     ygg^j.  ^  year,  as  there  is  no  groond  for  distinguishing  the  case  of 

a  tenancy  at  will  from  a  tenancy  from  year  to  year  in  this  respect. 

(Parke,  B.  :  You  must  make  out  that,  at  law,  the  rent  would 
cease  to  be  payable  on  the  2nd  of  September,  18S1,  and  that,  if 
an  action  for  use  and  occupation  were  brought,  the  agreement 
would  be  a  good  answer  to  it.) 

By  the  agreement  it  was  stipulated  that  interest  should  be  paid, 
and  not  rent.  n 

(Parke,  B.  :  It  depends  entirely  on  the  effect  of  that  agree- 
ment. If  it  amounts  to  an  agreement  to  purchase  without  any 
enquiry  into  the  title,  it  may  determine  the  tenancy ;  but,  if  it 
[  *698  ]  is  an  ^agreement  to  purchase,  provided  a  good  title  be  made,  can 
it  be  contended  that  the  tenant  was  bound  to  pay  the  purchase 
money  before  that  title  had  been  investigated  ?) 

In  Hamerton  v.  Stead  (i),  a  tenant  from  year  to  year  entered  into 
an  agreement,  during  a  current  year,  for  a  lease  to  be  granted 
to  him  and  A.  B.,  and  from  that  time  A.  B.  entered  and  occupied 
jointly  with  him.  And  it  was  held  that  by  this  agreement,  and 
the  joint  occupation  under  it,  the  former  tenancy  was  determined, 
although  the  lease  contracted  for  was  never  granted.  But, 
secondly,  assuming  that  the  tenancy  from  year  to  year  was  not 
determined,  there  is  evidence  in  this  case  of  a  disclaimer  by  the 
defendant  of  his  landlord's  title.  When  he  was  asked  to  give  up 
the  possession  by  the  landlord's  agent,  he  does  not  rely  upon 
the  existing  tenancy,  but  sets  up  his  own  title  under  the  agree- 
ment to  purchase.  After  that  disclaimer,  he  is  not  entitled  to 
a  notice  to  quit :  Bull.  N.  P.  96.  Doe  v.  Williams  (2) ;  Bower  v. 
Major  (3)  ;  Doe  d.  Orubb  v.  Grubb  (4) ;  Doe  d.  Letvis  v.  Lord 
Cawdor  (6)  ;  Doe  d.  Price  v.  Price  (6). 

(1)  27  R.  R.  407  (3  B.  &  C.  478).  (5)  40  R.  R.  615  (1  Cr.  M.  &  E, 

(2)  Cowp.  622.  398). 

(3)  1  Brod.  &  B.  4.  (6)  35  R.  R.  553  (9  Bing.  356 ;  2 

(4)  10  B.  &  C.  816.  Moore  &  Scott,  464). 
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Humfrey^  in  support  of  the  rule :  Dob  d. 

.     Gkay 
The  tenancy  from  year  to  year  was  not  put  an  end  to  by  the     ^    «. 

agreement.  It  never  could  be  intended  that  the  defendant  was 
to  purchase  without  a  good  title,  as  there  is  an  implied  covenant 
for  good  title.  Even  if  the  agreement  to  purchase  could  have 
any  effect  in  a  court  of  equity  in  determining  the  tenancy,  it  is 
inoperative  in  a  court  of  law.  That  point  was  not  decided  in 
Daniels  v.  Davison,  for  the  question  under  discussion  in  that 
case  could  not  have  arisen  if  the  agreement  had  put  an  end  to 
the  tenancy  altogether.  Secondly,  there  was  no  disclaimer.  In 
all  the  cases  of  ^disclaimer,  there  must  be  a  demand  of  that  [  *699  ] 
possession  to  which  the  landlord  has  a  right  by  his  demise. 
Here  the  landlord's  agent  demanded  immediate  possession, 
whereas,  at  that  time,  the  landlord  had  no  right  to  it.  The 
demand  was  of  something  which  he  had  no  right  to  demand. 
The  tenant  says  in  effect,  '*  I  will  not  give  up  possession,  because 
you  have  no  right  to  it."  The  landlord  had  no  right  to  demand 
instant  possession,  except  upon  his  equitable  title,  on  the  defen- 
dant's refusal  to  complete  the  purchase.  Besides,  here  the 
answer  is  only  made  in  the  character  of  vendee.  It  is  not  with 
reference  to  his  character  as  tenant.  In  all  cases  in  which  it 
has  been  held  to  be  a  disclaimer,  it  was  because  the  answer  was 
inconsistent  with  the  relation  of  landlord  and  tenant. 

Cur.  adv.  vult. 
The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  : 

In  this  case,  which  was  an  ejectment  to  recover  a  house,  tried 
before  my  brother  Bosanquet  at  the  last  Assizes  for  Northampton, 
a  point  was  reserved  for  the  consideration  of  the  Court,  as  to  the 
right  of  the  plaintiff  to  recover,  without  having  given  half  a 
year's  notice  to  quit.  The  defendant  occupied  from  the  year 
1828,  as  tenant  from  year  to  year,  at  four  guineas  annual  rent. 
On  the  2nd  of  September,  1831,  an  agreement  was  drawn  up, 
between  the  lessor  of  the  plaintiff  and  the  defendant,  to  this 
effect :  "  1831,  September  2nd.  Samuel  Stanion  purchased  an 
estate  in  the  parish  of  Corbey,  bought  of  Bobert  Gray  at  the  sum 

80—2 
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Doe  d.       of  lOOZ.     Eeceived  on  account  10«.     Mr.  Kobert  Gray  is  willing 
V.  to  let  the  sum  lie,  by  paying  4  per  cent."     The  agreement  was 

signed  by  the  parties,  and  10«.  deposit  paid. 

On  the  2nd  of  October,  1835,  the  agent  of  the  lessor  of  the 
plaintiff  demanded  possession  from  the  defendant.  The  defen- 
dant said,  "  he  had  bought  the  property,  and  would  keep  it,  and 

[  *700  ]  he  had  a  friend  who  was  ready  to  give  him  *the  money  for  it," 
on  which  the  agent  informed  him,  that  if  possession  was  not 
delivered,  he  should  bring  an  action.  An  action  of  ejectment 
was  accordingly  brought.  The  learned  Judge  directed  a  verdict 
for  the  plaintiff,  reserving  the  point. 

On  the  argument  on  showing  cause  against  the  rule  nisi  for  a 
new  trial,  it  was  insisted  on  the  part  of  the  plaintiff,  that  a  notice 
to  quit  was  unnecessary ;  and  that  on  two  grounds :  first,  that 
by  the  agreement  of  the  2nd  of  September,  1881,  a  new  tenancy 
at  will  was  created,  which  put  an  end  to  the  tenancy  from  year 
to  year,  and  that  such  tenancy  at  will  was  determined  by  a  simple 
demand  of  possession  from  the  tenant;  secondly,  that  if  the 
tenancy  from  year  to  year  was  not  so  determined,  the  defendant's 
declaration  on  the  2nd  of  October,  to  the  agent  of  the  lessor, 
amounted  to  a  disclaimer.  We  are  of  opinion  that  neither  of 
these  reasons  is  sufi5cient  to  dispense  with  the  usual  notice 
to  quit. 

As  to  the  first,  there  is  no  doubt  but  that  if  there  be  an  agree- 
ment to  purchase,  and  the  intended  purchaser  is  thereupon  let 
into  possession,  such  possession  is  lawful,  and  amounts  at  law, 
strictly  speaking,  to  a  bare  tenancy  at  will :  Right  d.  Letvis  v. 
Beard  (i).  It  is  not,  however,  the  agreement,  but  the  letting 
into  possession,  that  creates  such  tenancy;  for  the  person 
suffered  so  to  occupy  cannot,  on  the  one  hand,  be  considered  as 
a  trespasser  when  he  enters,  and  on  the  other  hand,  cannot  have 
more  than  the  interest  of  a  tenant  at  will,  the  lowest  estate 
known  to  the  law.  But  where  the  purchaser  is  already  in 
possession  as  tenant  from  year  to  year,  it  must  depend  upon 
the  intention  of  the  parties,  to  be  collected  from  the  agreement, 
whether  a  new  tenancy  at  will  is  created  or  not,  and  from  what 
time.    In  this  case,  if  the  true  construction  of  the  agreement 

(1)  13  East,  210. 
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be,  that  from  the  date  of  it,  (or  any  other  certain  *tinie,)  the        Doe  d. 
defendant  was  to  be  absohitely  a  debtor  for  the  purchase  money,  ,.. 

paying  interest  on  it,  and  to  cease  to  pay  rent  as  tenant  from  stanion. 
year  to  year,  a  tenancy  at  will  would  probably  be  created  after 
that  time ;  and  the  acceptance  of  such  new  demise  at  will  would 
then  operate  as  a  surrender  of  the  interest  from  year  to  year,  by 
operation  of  law.  But  if  the  agreement  is  conditional  to  pur- 
chase only  provided  a  good  title  should  be  made  out,  and  to  pay 
the  purchase  money  when  that  should  have  been  done,  and  the 
estate  conveyed,  there  is  no  room  for  implying  any  agreement  to 
hold  as  tenant  at  will  in  the  mean  time;  the  effect  of  which 
would  be  absolutely  to  surrender  the  existing  term,  whilst  it 
would  be  uncertain  whether  the  purchase  would  be  completed  or 
not.  And  this  is  strongly  illustrated  by  supposing  such  an 
agreement  to  be  made  by  a  termor  for  a  long  term  of  years, 
of  considerable  value  beyond  the  reserved  rent :  in  which  case  it 
would  at  once  strike  any  one  as  impossible  to  give  this  effect  to 
the  agreement.  In  such  a  case,  no  one  would  doubt  but  that 
the  intention  was  that  the  lease  should  not  be  given  up  unless 
the  purchase  was  completed.  Is,  then,  the  contract  in  question 
a  contract  of  this  conditional  nature,  to  purchase  for  lOOZ., 
provided  a  good  title  should  be  made  and  the  estate  transferred  ? 
We  conceive  that  there  is  no  doubt  but  that  it  is  to  be  so  con- 
strued ;  for,  in  the  first  place,  in  contracts  for  the  sale  of  real 
estate,  an  agreement  to  make  a  good  title  is  always  implied,  of 
which  the  case  of  Souter  v.  Drake  (i)  is  a  strong  instance ;  and 
in  the  next,  it  is  out  of  the  question  to  suppose  that  this  defen- 
dant meant  to  be  obliged  to  pay  the  purchase  money,  without 
some  conveyance  of  the  estate,  although  subject  to  a  mortgage 
for  the  purchase  money. 

For  these  reasons  we  think  that  the  tenancy  from  year  to 
year  was  not    determined    in    this  case    by  the  defendant's 
♦entering   into  this   agreement.      What  the  effect  of  such  a       [  ♦702  ] 
contract  would  be  in  a  court  of  equity,  it  is  quite  unnecessary 
to  consider. 

The  remaining  question  is,  whether  that  which  passed  between 
the  plaintiff's  agent  and  the  defendant,  on  the  2nd  of  October, 
(1)  39  E.  H.  715  (5  B.  &  Ad.  992;  3  N.  &  M.  40). 
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DoK  d.       was  a  disclaimer,  so  as  to  supersede  the  necessity  of  a  regular 

,;.  notice  to  quit. 

stanion.  Jj^  ^^^  earliest  reported  case  on  this  subject,  Throgmorton  v. 
niielpdale{i),  it  is  said  that  such  notice  is  necessary,  unless 
the  tenant  have  attorned  to  some  other  person,  or  done  some 
other  act  disclaiming  to  hold  as  tenant  to  the  landlord.  In 
Doe  V.  WiUiams  (2),  Lord  Mansfibld  days,  where  the  possession 
is  adverse,  no  notice  is  necessary :  and  in  that  case  there  had 
been  an  attornment,  or  what  was  equivalent,  for  the  defendant 
defended  as  landlord  to  the  tenant  from  year  to  year.  But  this 
rule  is  too  narrow;  and  from  subsequent  cases,  it  does  not 
appear  to  be  necessary  that  any  act  should  be  done,  as  dis- 
tinguished from  a  verbal  disclaimer ;  a  disavowal  by  the  tenant 
of  the  holding  under  the  particular  landlord,  by  words  only,  is 
suflScient.  Lord  Kbnyon,  in  Doe  d.  Williams  v.  Paaquali  (3),  says 
that  '*  if  the  tenant  puts  his  landlord  at  defiance,  he  might  con- 
sider him  either  as  a  tenant  or  trespasser,  and  eject  him  without 
any  notice  to  quit ;  "  and  in  Bower  v.  Major  (4),  in  the  analogous 
case  of  a  composition  for  tithes,  the  declaration  of  an  occupier, 
who  refused  to  set  out  his  tithes  in  kind,  insisting  that  he  was 
exempted  by  a  modus,  was  held  to  be  a  sufficient  disclaimer  of 
the  composition,  so  as  to  dispense  with  half  a  year's  notice  to 
determine  it ;  and  in  other  cases,  in  which  the  declaration  of  the 
tenant  has  been  held  insufficient,  {Doe  v.  Pasqtiali,  Doe  d.  Lewis 
V.  Lord  Cau'dor  (6),)  no  question  has  been  raised  as  to  the  neces- 
[  *703  ]  sity  of  some  act  *being  done  by  the  tenant,  as  distinguished  from 
a  disavowal  by  word  or  writing. 

But,  in  order  to  make  a  verbal  or  written  disclaimer  sufficient, 
it  must  amount  to  a  direct  repudiation  of  the  relation  of  landlord 
and  tenant ;  or  to  a  distinct  claim  to  hold  possession  of  the  estate, 
upon  a  ground  wholly  inconsistent  with  the  existence  of  that 
relation,  which  by  necessary  implication  is  a  repudiation  of  it. 
An  omission  to  acknowledge  the  landlord  as  such,  by  requesting 
further  information,  will  not  be  enough,  as  appears  from  the 
cases  already  referred  to ;  nor  will  a  mere  refusal  to  pay  rent, 

(1)  BuU.  N.  P.  C.  96.  (4)  1  Brod.  &  B.  4. 

(2)  Cowp.  622.  (5)  40  B.  E.  615  (1  Or.  M.  &  B. 

(3)  3  B.  B.  688  (1  Peake,  259).  398 ;  4  Tyr.  852). 
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as  appears  from  the  case  of  Doe  v.  PasqucdL     A  refusal  to        DoEd. 
deliver  possession,  or  a  declaration  that  he  will  continue  to  hold  ^f  ^ 

possession,  cannot  have  that  effect,  at  a  time  when  the  landlord  stanion. 
has  no  right  to  claim  it,  as  was  the  case  in  this  particular 
instance.  The  only  point  therefore  remaining  is,  whether  the 
defendant  saying  that  he  had  *'  bought  the  property,  and  would 
keep  it,  and  had  a  friend  who  was  ready  to  advance  the  money," 
is,  by  necessary  implication,  a  disavowal  of  the  relation  of  tenant 
from  year  to  year.  We  are  all  of  opinion  that  it  is  not ;  because 
this  is  not  a  claim  to  hold  the  estate  on  a  ground  necessarily 
inconsistent  with  the  continuance  of  the  tenancy  from  year  to 
year.  The  defendant  had  a  double  right,  to  enforce  his  bargain 
for  the  purchase  of  the  estate,  and  to  continue  in  the  mean  time 
to  hold  it  as  tenant  from  year  to  year  ;  and  this  declaration  is  in 
truth  no  more  than  an  avowal  that  he  should  insist  on  his  con- 
tract of  purchase,  and  was  ready  to  perform  it.  This  appears  to 
us  to  be  quite  consistent  with  the  continuance,  in  the  mean  time, 
of  the  tenancy  from  year  to  year.    We  therefore  think  the  i-ule 

nisi  for  a  nonsuit  must  be  made  absolute.  ^  , 

Rule  absolute. 


SIEBERT    AND    Another,    Assignees    op   Mitchell,   a       isae. 
Bankrupt,  v.  SPOONER(l).  ^of 

(1  Meeson  &  Welaby,  714—719 ;  8.  C.  Tyr.  &  Gr.  1075 ;  2  Gale,  135 ;  5  L.  J.  ^^'"• 

(N.  S.)  Ex.  249.)  [  ^^*  ] 

An  assignment  by  a  trader  to  a  creditor  of  all  his  effects  and  stock  in 
trade  is  of  itself  an  act  of  bankruptcy. 

Assumpsit  for  the  use  and  occupation  of  certain  pasture  land, 
and  the  eatage  of  the  grass  thereon,  due  to  the  plaintiffs  as 
assignees  of  one  Mitchell,  a  bankrupt ;  with  counts  for  money 
had  and  received,  and  on  an  ^account  stated.  Pleas,  first,  [  ^715  ] 
the  general  issue;  secondly,  that  Mitchell  never  was  nor  is 
a  bankrupt. 

At  the  trial  before  Lord  Denman,  Gh.  J.,  at  the  last  Spring 
Assizes  for  the  county  of  York,  the  plaintiffs,  in  order  to  prove 

(1)  Cited  and  applied  by  Cock-  638,  36  L.  J.  Q.  B.  289  (affd.  L.  B. 
wns,  Ch.  J.,  in  WtHKlhoMe  y.  4  Q.  B.  27,  38  L.  J.  Q.  B.  28).— 
Murray  (1867)  L.  R.  2  Q.  B.  634,      B.  C. 
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SiEBERT      the  act  of  bankruptcy,  put  in  a  deed  of  assignment  dated  the 
Spooxer.     ^^^^  0^  August,  1884,  made  between  Mitchell  of  the  one  part, 
and  the  defendant  of  the  other  part,  whereby,  after  reciting  that 
Mitchell  was  indebted  to  the  defendant  in  the  sum  of  400Z.  on 
bond,  and  also  in  the  sum  of  902.  on  a  simple  contract  debt, 
Mitchell  assigned  and  conveyed  to  the  defendant  all  his  house- 
hold goods  and  effects  in  his  dwelling-house,  all  his  tenant 
right  in  the  farm  occupied  by  him,  and  all  his  farming  stock, 
horses,  cattle,  and  all  other  his  farming  effects,  and  also  all 
his  stock   in  trade  and  utensils,  and  all  other  his  personal 
estate  whatsoever.    The  plaintiffs  also  gave  in  evidence  inden- 
tures of  lease  and  release,  dated  the  5th  and  6th  September, 
1884,  whereby  Mitchell  conveyed  all  his  freehold  property  to  the 
defendant.    It  appeared  that  Mitchell  had  been  a  cloth  manu- 
facturer, and  had  carried  on  business  in  partnership  with  another 
person.    At  the  trial,  it  was  contended  for  the  plaintiffs  that  the 
deed  of  the  26th  August,  1884,  being  a  conveyance  of  the  whole 
of  the  trader's  effects,  was  of  itself  an  aot  of  bankruptcy.     The 
defendant  contended,  that,  to  make  it  an  act  of  bankruptcy,  it 
must  be  shown  to  have  been  executed  fraudulently,  with  intent 
to  delay  or  defraud  his  creditors ;  and  the  defendant  endeavoured 
to  show,  from  the  deposition  of  Spooner  taken  before  the  com- 
missioners, which  had  been  put  in  by  the  plaintiffs,  that  he  the 
defendant  had  agreed  to  purchase  the  freehold  estate  from  the 
bankrupt,  and  that  the  assignment  of  the  personal  estate  was 
given  as  a  security  for  the  purchase  money  until  the  conveyance 
was  executed.    The  Lord  Chief  Justiob  left  it  to  the  jury  to 
say  whether  Mitchell  had  executed  the  deed  fraudulently,  with 
intent  to  defeat  his  other  creditors,  or  not ;  because,  unless  it  was 
[  ♦Tie  ]       *executed  fraudulently,  it  did  not  appear  to  him  that  it  was  an 
act  of  bankruptcy.     The  jury  having  under  this  direction  found 
a  verdict  for  the  defendant,  Blaekhurne^  in  Easter  Term  last, 
obtained  a  rule  for  a  new  trial  on  the  ground  of  misdirection, 
citing  Stewart  v.  Moody  (i),   Carr  v.  Burdiaa  (2),  Bofcherby  v. 
Ijancaster  (3),  and  Newton  v.  Cliantler  (4).     Against  which  rule 

(1)  1  Cr.  M.  &  R.  777.  3  N.  &  M.  383). 

(2;  1  Gr.  M.  &  R.  782.  (4)  7  East,  138. 

(3)  40  R.  R.  262  (1  Ad.  &  EL  77 ; 
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Milner  now  showed  cause :  Siebert 

t?. 
The  question  is,  whether  this  is  a  fraudulent  deed  within  the      spooner. 

meaning  of  the  6  Geo.  lY.  c.  16,  s.  8  (i).    The  learned  Judge  left 

it  to  the  jury  whether  this  was  in  fact  a  fraudulent  deed,  and 

made  in  contemplation  of  bankruptcy ;  and  they  have  found  that 

it  was  not. 

(AiiDBRsoN,  B. :  The  question  is,  whether  per  se  it  is  an  act  of 
bankruptcy.) 

The  case  of  Baxter  v.  Pritchard  (2)  is  an  authority  to  show  that 
an  assignment  by  a  trader  of  his  whole  stock  in  trade  is  not  an 
act  of  bankruptcy,  when  the  purchaser  gives  a  fair  price  for 
the  goods. 

(Parke,  B.  :  There  the  trader  got  a  sum  of  money  which  was 
a  full  equivalent  for  the  property  transferred,  and  with  which  he 
might  have  purchased  other  goods.  Is  not  Newton  v.  Cliantler 
decisive  of  this  question  ?) 

The  ruling  in  that  case  has  been  a  good  deal  doubted.  It 
appeared  in  this  case  that  the  assignment  was  made  for  a 
temporary  purpose  only. 

(Pabkb,  B.  :  Whether  it  was  made  for  a  temporary  purpose  or 
not,  it  is  a  conveyance  of  all  his  effects,  and  he  parts  with  all  his 
interest  in  them.  Suppose  there  was  a  secret  trust  that  they 
should  be  reconveyed,  yet  all  is  conveyed  away  in  the  mean 
time ;  but  there  is  nothing  in  the  report  to  show  that  it  was 
to  be  temporary.) 

It  was  a  question  for  the  jury,  whether  the  deed  was  fraudu- 
lent, or  made  with  intent  to  defraud  *his  creditors  :  Oibbins  v.       [  •tit  ] 
PhUlipg  (3). 

(Lord  Abinoer,  G.  B.  :  The  question  is,  whether  an  assign- 
ment by  a  trader  of  all  his  effects  to  one  of  his  creditors  is 
not  necessarily  a  fraud  on  the  others.) 

(1)  See  now  the  Bankniptcy  Act,  (2)  40  B.  B.  33d  (1  Ad.  &  El.  456 ; 

1H83  (46  &  47  Vict.  c.  52),  s.  4  (6).—      3  N.  &  M.  638). 
B.  C.  (3)  7  B.  &  0,  529. 
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siEBBBT      It  has  not  been  shown  that  this  deed  necessarily  prevented  the 
Spooneb.     bankrupt  from  carrying  on  his  trade,  inasmuch  as  it  could  not 
operate  upon  the  partnership  effects. 

Blackburne,  and  Hoggins,  contra,  were  stopped  by  the  Court. 

Lord  Abingbr,  C.  B.  : 

I  think  there  ought  to  be  a  new  trial  in  this  case.  If  it 
had  been  distinctly  shown  that  the  assignment  was  given  for 
a  temporary  purpose,  and  merely  by  way  of  substitution  until 
another  deed  could  be  prepared  and  executed,  there  might  be 
some  room  for  the  argument  raised  on  that  point;  but  that 
was  not  established.  If  a  man  assigns  the  whole  of  his  effects, 
not  for  a  new  consideration,  but  for  an  outstanding  debt,  that 
is  an  act  of  bankruptcy ;  because  the  very  nature  of  the 
transaction  prevents  him  from  carrying  on  his  trade.  Some 
doubt  might  have  arisen  had  the  case  rested  on  the  8rd  section 
of  the  Bankrupt  Act  alone ;  because,  by  that  section,  any 
fraudulent  gift,  delivery,  or  transfer  by  a  trader  of  any  of  his 
goods  or  chattels,  is  made  an  act  of  bankruptcy.  It  might  be 
said  that  the  word  *'  fraudulent "  in  that  section  applied  to 
some  fraud  in  fact,  and  therefore,  that  the  deed  would  not  be 
void  unless  there  was  some  fraud  in  the  circumstances  attending 
its  execution.  But  the  succeeding  section,  the  4th,  explains 
the  meaning  of  the  provision  in  the  8rd  section.  It  had  always 
been  understood  that  a  conveyance  of  all  a  trader's  effects  con- 
stituted it  an  act  of  bankruptcy.  There  the  Legislature  intended 
that  the  law  should  remain  so ;  but  that,  if  certain  proceedings 
[  *7i8  ]  *were  adopted,  the  deed  should,  in  particular  cases,  be  valid. 
The  jury  ought  to  have  been  told  in  this  case  that  the  deed 
was  fraudulent  in  its  very  nature,  and  therefore  there  must  be 
a  new  trial. 

Parke,  B.  : 

I  take  it  to  be  perfectly  well   settled,  that,  where  a  trader 

makes  an  assignment  of  all  his  effects,  or  of  all  except  a  very 

small  portion,  it  is  necessarily  an  act  of  bankruptcy  without 

any  actual  fraud:   Worseley  v.  De  Mattos  (i),  Wilson  v.  Dc^  (2), 

(1)  1  Burr.  467.  (2)  2  Burr.  827, 
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where  there  was  a  total  absence  of  fraud ;  and,  lastly,  in  the  Siebert 
case  of  Netcton  v.  Chaniler  (i),  Yfheve  the  deed  was  executed  spoonkr. 
by  the  party  whilst  he  was  under  process  of  compulsion.  In 
all  those  cases  it  was  decided  that  an  assignment  by  a  trader 
of  all,  or  of  the  principal  part  of  his  effects,  without  any  fraud 
in  fact,  is  an  act  of  bankruptcy.  It  seems  to  me,  that,  on  the 
evidence  as  it  stands,  the  bankrupt  did  not  possess  any  effects 
not  included  in  the  assignment;  and  if  not,  then  the  assign- 
ment was  in  itself  an  act  of  bankruptcy ;  but,  if  he  did  possess 
other  effects,  that  will  appear  on  another  trial. 

BoUiAND,  B. : 

I  am  of  the  same  opinion.  In  HagseUs  v.  Simpson  (2),  Lord 
Mansfield  laid  it  down  that  such  a  deed  as  this  was  an  act 
of  bankruptcy.  Lord  Mansfield  says — "  It  has  been  settled 
over  and  over,  that,  if  a  trader  makes  a  conveyance  of  M  his 
property,  that  is  instantly  an  act  of  bankruptcy."  There  it 
was  never  pretended  that  there  was  any  fraud,  and  the  simple 
question  was,  whether  the  deed  taken  per  se  was  an  act  of 
bankruptcy.  He  does  not  say  that  there  was  any  question 
for  the  jury ;  he  says  ''it  is  fraudulent;"  and  the  reason  that 
he  gives  is,  that  "  it  destroys  the  capacity  of  trading."  He 
goes  *on  to  add — "  In  this  case  Jackson,"  that  is  the  bank-  [  *7i9  ] 
nipt,  "  could  not  sell  an  ounce  of  property  after  the  assign- 
ment. The  whole  belonged  to  another  man.  It  was  a  fraud 
in  Jackson  to  deal  with  any  body  as  a  trader."  Now,  it 
appears  to  me  that  this  deed  was  an  instrument  of  this 
description,  for  it  purports  to  convey  all  the  effects  of  the 
bankrupt,  and  it  does  not  appear  that  he  had  any  other  effects 
that  did  not  pass  by  it. 

ALDBBSONy  B. : 

I  am  of  the  same  opinion.  I  always  understood  that  a  con- 
veyance of  all  a  trader's  effects  was  an  act  of  bankruptcy  of 
itself,  and  that  a  conveyance  of  any  part  of  them  was  an  act 
of  bankruptcy,  if  it  were  fraudulently  made.  Then  there  is 
a  class  of  cases  which  have  been  referred  to  by  Mr.  Milner^ 

(1)  7  East,  138.  (2)  1  Doug.  92. 
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SlEBERT 

r. 
Spoon  BR. 


where  there  is  a  sale  or  transfer  of  goods  for  a  full  considera- 
tion. If  an  equivalent  is  given,  there  is  only  a  change  of  the 
nature  of  the  property  which  the  party  has,  but  not  a  conveying 
away  of  it.  He  still  retains  as  much  property  as  he  did  before. 
If  a  trader,  in  a  small  way  of  business,  were  to  convey  away 
the  last  packet  of  goods,  so  that  he  had  no  property  in  his 
shop  to  carry  on  his  trade  with,  it  would  be  an  act  of  bank- 
ruptcy. The  4th  section  of  the  Bankrupt  Act  explains  the 
meaning  of  the  words  of  the  previous  clause ;  because  it  says, 
that,  if  questioned  within  six  months  after  its  execution,  a  deed 
of  assignment  for  the  benefit  of  his  creditors  shall  be  still  an 
act  of  bankruptcy.  And  the  Act  also  requires  that  certain 
notices  shall  be  given,  so  that  all  the  creditors  of  the  bank- 
rupt may  know  of  its  execution  ;  and  for  this  simple  purpose, 
to  give  them  the  power  of  choosing  new  trustees,  different 
from  those  whom  the  bankrupt  may  have  appointed,  by  taking 
out  a  commission  against  him.  There  ought,  therefore,  to  be 
a  new  trial,  because  the  question  of  fraud  ought  never  to  have 
been  left  to  the  jury. 


Rule  absoluie. 


1836. 

Erch.  of 
Pleojf, 

[745] 


LIGHTFOOT  v.  KEANE. 

(1  Meeson  &  Welsby,  745—747;  S.  C.  Tyr.  &  Gr.  1004 ;  2  Gale,  138;  5  L.  J. 

(N.  S.)  Ex.  257.) 

A.  devised  certain  estates  to  trustees,  upon  trust  to  pay  a  part  of  the 
rents  and  profits  to  his  widow,  and  the  residue  towards  the  maintenance 
and  education  of  his  son,  until  he  reached  twenty-one ;  and  after  that 
time  to  him,  during  the  lifetime  of  the  widow;  and  upon  her  death  he 
devised  the  estates  to  his  son  in  fee.  The  trustees  having  occasion  to 
employ  the  defendant,  an  attorney,  to  defend  certain  causes  and  suits  in 
carrying  into  effect  the  trusts  of  the  devise,  incurred  a  debt  to  him  for 
certain  costs  and  expenses,  for  which  they  deposited  the  title  deeds  with 
him  as  a  security :  Held,  that  the  defendant  had  no  lien  upon  them 
against  the  son,  after  the  decease  of  his  mother,  as  the  debt  was  the 
personal  debt  of  the  trustees. 

Detinue  for  certain  title  deeds.  Plea — that  one  John  Lightfoot 
was  seised  in  fee  of  certain  messuages,  tenements,  and  premises 
to  which  those  title  deeds  belonged,  and,  being  so  seised,  in  the 
year  1824,  by  his  will,  devised  those  estates  unto  Joseph  Spicer 
and  James  Eeane,  upon  certain  trusts  in  the  said  will  particularly 
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mentioned,  who  took  upon  themselves  the  execution  of  the  will,  lightfoot 
and  became  and  were  seised  of  the  estates  upon  the  trusts  in  the  keanb. 
said  will  contained,  and  by  virtue  thereof  entitled  to  the  possession 
of  the  title  deeds ;  and  afterwards  delivered  them  to  and  deposited 
and  lodged  them  with  the  defendant,  being  the  attorney  and 
solicitor  of  the  said  Joseph  Spicer  and  James  Eeane,  for  the 
affairs  and  businesses  connected  with  and  arising  out  of 
the  trusts  of  the  will,  to  be  by  the  defendant  used  and 
referred  to  in  the  suits,  affairs,  and  businesses  in  which  the 
defendant  was  so  employed  as  such  attorney  and  solicitor,  and 
for  all  other  purposes  connected  with  or  arising  out  of  the 
trusts  of  the  will.  That  the  said  Joseph  Spicer  and  James 
Keane,  whilst  the  deeds  continued  in  the  possession  of  the 
defendant,  became  indebted  to  the  defendant  in  the  sum  of 
120/.  for  work  and  labour  in  different  certain  causes  and  suits, 
and  for  certain  fees  due  and  of  right  payable  in  respect  thereof, 
which  sum  of  money  still  remained  unpaid ;  wherefore  the  defen- 
dant, having  a  lien  upon  the  said  deeds,  detained  them  for  his 
lien,  as  it  was  lawful  for  him  to  do. 

Replication,  that  the  trusts  in  the  will  were,  that  the  trustees 
should  receive  the  rents  and  profits,  and  pay  and  apply  two- 
thirds  of  them  towards  the  maintenance  and  education  of  the 
plaintiff,  until  he  attained  the  age  of  twenty-one  years,  and, 
after  he  attained  twenty-one,  to  pay  them  to  him,  *and  the  [  •746  J 
remaining  third  part  to  his  widow,  for  her  life ;  and  that,  after 
her  decease,  the  testator  devised  the  estates  to  the  plaintiff  in  fee. 
The  replication  then  set  forth  certain  executory  devises  over,  upon 
which,  however,  nothing  turned  on  the  argument.  It  then  averred 
that  the  widow  died  on  the  30th  of  April,  1830,  and  that  the 
plaintiff  attained  the  age  of  twenty-one  on  the  24th  of  February, 
1834,  and  requested  the  defendant  to  deliver  up  the  deeds. 

Demurrer,  assigning  for  causes,  that  the  plaintiff  had  not  in 
any  manner  traversed  or  denied,  or  confessed  and  avoided  the 
matters  alleged  in  the  plea;  nor  had  the  plaintiff  denied  that 
the  defendant  had  such  lien  on  the  title  deeds,  as  the  defendant 
had  alleged ;  neither  had  he,  in  his  replication,  shown  that  the 
lien  of  the  defendant  upon  the  deeds  had  been  paid,  satisfied,  or 
otherwise  discharged.     Joinder  in  demurrer. 
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V, 

Keane. 


Channell,  in  support  of  the  demurrer  : 

The  plaintiff  in  his  replication  states  no  ground  for  defeating 
the  defendant's  lien  on  the  deeds.  The  trustees  were  to  take  the 
estates  upon  certain  trusts  and  for  certain  purposes,  and  employed 
the  defendant  in  the  management  of  those  trusts.  They  thereby 
incurred  a  debt  about  the  very  affairs  and  business  of  the  trusts, 
and  that  debt  attaches  itself  to  the  estate,  and  becomes  a  charge 
upon  it.  The  trustees  were  authorized  to  do  everything  neces- 
sary for  the  benefit  of  the  estate ;  and  they  acted  as  the  agents 
of  the  party  who  is  ultimately  entitled  to  the  estate,  and 
therefore  are  entitled  to  throw  the  debt  incurred  by  them 
upon  that  party. 


W^  H.  Watson,  contra,  was  stopped  by  the  Court. 

Lord  Abinoer,  G.  B.  : 

Whatever  their  powers  were,  this  is  the  personal  debt  of  the 

[  ♦747  ]      trustees.    Could  they  *mortgage  the  estate  ?    If  they  could  not, 

how  could  they  make  a  deposit  of  the  title  deeds,  which  is  an 

equitable  mortgage  ?    There  is  no  lien  at  all.    Judgment  must 

be  for  the  plaintiff. 

Jvdgnientfor  the  plaintiff. 


1836. 

Exchequer 
Chamber, 

[747] 


IN  THE  EXCHEQUER  CHAMBER. 


(In  Ebbob  fbom  thb  Goubt  of  Exchequbb.) 
NEALE  V.  MACKENZIE. 


(1  Meeson  &  Welsby, 


747—764 ; 
Ex, 


S.  C. 
263.) 


2  Gale,  174;  6  L.  J.  (N.  S.) 


A  lessee  of  one  hundred  acres  of  land  accepted  the  lease  and  entered 
upon  the  land.  Upon  his  entry  he  found  eight  acres  in  the  possessioa 
of  a  person  entitled  under  a  prior  lease  from  the  lessor,  and  that  person 
kept  possession  of  the  eight  acres,  until  half  a  year's  rent  became  due, 
and  excluded  the  lessee  from  the  enjoyment  during  that  period,  the 
lessee  continuing  in  possession  of  the  remainder.  It  appeared  from, 
the  dates  of  and  averments  in  the  pleadings,  that  the  prior  lease  was  for 
a  term  extending  beyond  the  duration  of  the  latter  lease :  Held,  on  enx>r, 
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(reversmg  the  judgment  of  the  Court  of  Exchequer),  that  the  latter  demise  Nbalk 

vas  wholly  void  as  to  the  eight  acres ;  and  that  the  rent  was  not  appor-  tr. 

tionable,  and  the  lessor  was  not  entitled  to  distrain  for  the  whole  renter  Mackenzie. 
any  part  of  it. 

Wbit  of  error  from  a  judgment  of  the  Court  of  Exchequer  (i). 
[The  questions  argued  and  considered  in  the  case  sufficiently 
appear  from  the  judgment  of  the  Court,  delivered  by] 

Lord  Denman,  Ch.  J. :  [  756  ] 

This  is  an  action  of  trespass  for  entering  the    plaintiff's 
dwelling-house,  and  taking  his  goods. 

The  declaration  is  dated  the  25th  of  April,  1834.  The  defen- 
dant, on  the  24th  of  May,  1884,  pleaded  that  he,  being  seised  of 
the  dwelling-house  and  certain  other  premises,  *demised  the  [  '757  i 
same  to  the  plaintiff  for  one  year  from  the  25th  of  June,  1888,  at 
the  rent  of  70Z.,  payable  quarterly ;  that  the  plaintiff  accepted 
the  lease,  and,  by  virtue  of  the  said  demise,  entered  into  and 
upon  the  said  demised  premises,  and  thereupon  became  and  yet 
was  possessed  thereof  for  the  said  term  so  granted  to  him  as 
aforesaid;  and,  until  the  25th  of  December,  1888,  and  from 
thence  until  and  at  the  time  when  &c.,  held  and  enjoyed  the 
dwelling-house  and  premises  by  virtue  of  the  said  demise ;  that, 
on  the  said  25th  of  December,  1888,  85Z.  of  the  rent  was  in 
arrear,  wherefore  the  defendant  entered  and  made  a  distress  for 
the  same. 

The  plaintiff,  on  the  6th  of  December,  1884,  replied  that  one 
Adam  Charlton,  before  the  demise  in  the  plea  mentioned,  and 
from  thence  and  still  was  in  possession  of  eight  acres  of  land  of 
the  said  demised  premises,  under  and  by  virtue  of  a  demise 
theretofore  made  by  the  defendant  to  him,  which  demise  was 
then  and  from  thence  had  been  and  still  was  in  full  force  and 
undetermined,  whereby  the  plaintiff  did  not  and  could  not  enter 
into  the  possession  of,  or  hold  or  enjoy  the  said  last-mentioned 
land,  BO  being  parcel  of  the  demised  premises  in  the  plea  men- 
tioned; and  although  he  had  been  willing  and  desirous  of 
entering,  he  had  been  kept  out  of  possession  by  Adam  Charlton 
by  virtue  of  the  demise  to  him,  and  the  plaintiff  had  been 
prevented  from  holding  and  receiving  the  profits. 
(I)  2  Cr.  M.  &  E.  84. 
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Nealb  The  rejoinder  alleges  that  the  plaintiff,  at  the  time  of  his 

Mackenzie,  entering  on  the  demised  premises,  had  notice  that  Adam 
Charlton  was  in  possession  of  the  eight  acres  as  tenant  to  the 
defendant,  under  a  demise  for  a  term  then  unexpired. 

To  this  rejoinder  there  is  a  special  demurrer,  for  inconsistency 
with  the  plea  and  departure  therefrom. 

The  question  to  be  determined  is,  whether  the  replication  be 
an  answer  to  the  plea. 
[  758  ]  It  has  been  argued  that  the  impediment  to  the  plaintiff's 

obtaining  possession  of  the  eight  acres  demised  to  Adam 
Charlton  by  the  defendant  previously  to  the  demise  made  to 
the  plaintiff,  is  in  the  nature  of  an  eviction.  On  one  side  it  is 
contended  that  it  is  analogous  to  an  eviction  by  title  paramount, 
the  right  of  Adam  Charlton  being  prior  to  the  demise  made  by 
the  lessor,  and  to  the  title  acquired  under  that  demise  by  the 
lessee ;  and  on  the  other  side,  that  it  is  analogous  to  an  eviction 
by  the  tortious  act  of  the  lessor,  since  the  impediment  arises 
from  the  wrongful  act  of  the  lessor  himself  in  demising  land 
which  he  had  already  parted  with ;  and  it  is  not  to  be  distin- 
guished in  principle  from  the  case  of  an  entry  upon  the  lessee 
under  a  demise  made  by  the  lessor  to  a  stranger  immediately 
after  possession  taken  by  the  lessee. 

If  the  former  of  these  views  be  adopted,  the  rent  will  be 
apportionable,  and  the  distress  justified  by  the  plea:  for  it  is 
clear  that  a  person  may  distrain  for  apportionable  rent ;  and,  if 
the  defendant  was  entitled  to  distrain  at  all,  the  action  of  trespass 
cannot  be  maintained.  If  the  latter  view  be  correct,  the  defen- 
dant was  not  entitled  to  distrain  at  all,  so  long  as  the  plaintiff 
was  kept  out  of  possession  of  any  part  by  his  wrongful  act. 

But,  we  are  of  opinion  that  the  impediment  to  the  plaintiff's 
taking  possession  in  this  case,  is  not  analogous  to  an  eviction : 
for  it  appears  to  us  that  no  interest  in  the  eight  acres  previously 
demised  to  Adam  Charlton  passed  to  the  plaintiff  by  the  demise 
subsequently  made  to  him.  The  demise  to  Adam  Charlton 
covered  the  whole  time  during  which  the  rent  distrained  for 
accrued. 

But  it  has  been  supposed,  that  notwithstanding  the  demise  to 
Adam  Charlton,  by  which  the  defendant  had  parted  with  his 
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right  of  possession  in  the  eight  acres,  the  plainti£f  by  his  subse-       Nbale 
qaent  lease  took  an  interesse  termini  in  these  eight  acres  for  the   Mackenzie. 
period  of  his  own  lease,  viz.,  one  year,  so  as  to  give  him  a  right  to  a 
term  for  all  that  ^period,  and  to  the  possession  on  the  determina-       [  *759  ] 
tion  of  the  prior  lease  by  efflux  of  time,  or  by  any  other  lawful 
mode,  whenever  and  in  whatever  way  it  should  be  determined ; 
and  that  the  existence  of  the  prior  demise  being  the  impediment  by 
which  alone  the  plaintiff  was  prevented  from  obtaining  possession 
mider  the  demise  to  him,  the  case  must  be  governed  by  the  same 
principle  as  that  of  an  eviction  by  title  paramount :  and,  if  any 
interest  in  the  eight  acres  did  pass  to  the  plaintiff  under  the  demise 
to  him,  we  might  possibly  be  disposed  to  accede  to  this  view  of  the 
case ;  considering  that  eviction  by  title  paramount  means  evic- 
tion by  a  title  superior  to  the  titles  both  of  lessor  and  lessee ; 
against  which  neither  is  enabled  to  make  a  defence. 

It  appears  to  us,  however,  upon  authority  which  we  do  not  feel 
onrselves  at  liberty  to  dispute,  that  the  demise  to  the  plaintiff  of 
the  eight  acres  in  question  was  wholly  void. 

It  has  been  already  observed  that  the  demise  to  Charlton  made 
previously  to  the  demise  to  the  plaintiff,  covers  the  whole  of  the 
plaintiff's  term ;  or  at  least  the  whole  period  for  which  the  dis- 
tress was  made.  Now,  it  is  expressly  laid  down  in  Bacon's  Abr., 
Leases,  (N.),  (which  is  to  be  considered  as  the  language  of  Lord 
Chief  Baron  Gilbert)  as  follows :  ''  If  one  make  a  lease  to  A.  for 
ten  years,  and  the  same  day  make  a  parol  lease  to  B.  for  ten 
years  of  the  same  lands,  this  second  lease  is  absolutely  void,  and 
can  never  take  effect  either  as  a  future  interesse  termini,  or  as  a 
reversionary  interest,  though  the  first  lessee  should  forfeit  or 
otherwise  determine  his  estate,  or  though  the  first  lease  were  on 
condition,  and  the  condition  broken  within  ten  years;  neither 
shall  the  lessor  have  the  rent  reserved  upon  such  second  lease, 
but  such  second  lease  is  absolutely  void,  as  if  none  such  had 
been  made.  The  reason  whereof  is,  because  the  first  lease  being 
made  for  ten  years,  the  lessor  during  that  time  had  nothing  to 
do  with  the  possession,  or  to  contract  with  any  other  for  it ;  *and  [  •jeo  ] 
the  second  lease  being  made  the  same  day,  and  for  no  longer 
term  than  the  first  ten  years,  would  not  pass  any  interest  as  a 
future  interesse  termini  certainly;  for,  the  first  lessee  had  the 
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Neale       whole  interest  during  that  time;  and  his  forfeiture  or  deter- 
mackknzie.   niination  of  it  sooner,   which  was  perfectly    contingent    and 
accidental,  shall  never  make  good  the  second  lease  as  a  future 
ititeresse  termini^  when  at  the  time  of  making  thereof  it  was 
absolutely  void  for  want  of  a  power  in  the  lessor  to  contract 
for  it :  and  as  a  reversionary  interest  it  cannot  be  good  for  want 
of  a  deed."    And  a  little  further  on,  "  But  now,  if  such  second 
lease  had  been  made  for  twenty  years,  then  it  had  been  good  as 
a  future  interesse  tei-mini  for  the  last  ten  years,  and  void  for  the 
first  ten  years  for  the  reasons  before  given,  but  for  the  last  ten 
years  it  had  been  good ;  because,  when  the  first  ten  years  were 
elapsed,  the  second  lessee  might  then  execute  and  reduce  into 
possession  by  entry  as  well  as  if  it  had  been  at  first  made  in 
possession ;  for,  it  had  been  good  for  the  whole  twenty  years  if 
the  first  lease  had  not  stood  in  the  way,  and  that  can  stand  in 
the  way  no  longer  than  it  continues,  and  therefore,  by  its  termi- 
nation, lets  in  the  second  lease ;  but,  as  a  grant  of  the  reversion 
such  second  lease  could  not  be  good  for  want  of  a  deed,  for  the 
reasons  before  given,  neither  could  any  attornment  help  it  or  let 
in  the  second  lease,  till  the  first  ten  years  ran  out  by  effusion  of 
time."    And  afterwards  it  is  said  that  if,  after  a  lease  for  ten 
years,  a  second  lease  by  deed  poll  were  made  for  twenty  years, 
it  might  take  effect  with  attornment  as  a  grant  of  the  reversion, 
or,  if  no  attornment  could  be  had,  ''  yet  it  would  enure  as  a  future 
interesse  terminitov  the  last  ten  years,  and  would  be  absolutely  void 
for  the  first  ten  years,  as  much  as  if  it  had  been  made  by  parol." 
It  has  been  remarked  that  the  doctrine  here  laid  down  is 
derived  from  the  argument  of  counsel  in  the  case  of  BroLcebridge 
V.  dowse,  in  Plowd.  421 ;  but  it  may  be  answered,  that  although 
[  *76i  ]      the  matter  introduced  into  Bacon's  ^Abridgment  is  first  distinctly 
found  in  the  argument  set  forth  at  length  in  Plowden,  it  now 
stands  upon  the  authority  of  Lord  Chief  Baron  Gilbert.    More- 
over, the  point  immediately  under  consideration  in  this  case  is 
confirmed  by  the  opinion  of  Gawdy,  J.,  in  Dove  v.  WiUcot^  Cro. 
Eliz.  160,  who  says,  ''  If  a  lease  be  made  for  two  years,  and 
after  the  lessor  let  the  land  for  four  years,  this  is  but  a  lease 
for  two  years,  although  the  first  lessee  surrender,  for  he  had  no 
power  to  contract  for  the  first  two  years  at  the  beginning ;  bat 
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otherwise  when  the  estate  is  determinable  upon  an  uncertainty  ;  "       NAalb 
and  cites  Plowd.  Comment.  Smith  and  Sfapleton's  case,  which  is   Mackenzie. 
the  case  where  the  argument  is  fully  stated — fo.  482. 

It  may  be  remarked  also  that  in  Comyns*s  Digest,  title  Estates 
(G.  18),  it  is  said  that  a  lease  which  cannot  take  effect  in 
interest,  except  by  possibility,  if  it  be  not  an  estoppel,  shall  be 
void ;  as,  if  tenant  in  fee  leases  by  parol  to  A.  for  nine  years, 
and  the  same  day  to  B.  for  nine  years,  the  lease  to  B.  shall  be 
void.  For  this  he  cites  Plowden,  482,  and  though  this  state- 
ment be  only  part  of  the  language  of  the  apprentice  who  argued 
the  case  of  Smith  v.  StapUton,  Chief  Baron  Comyns,  by  intro- 
dacing  it  in  this  general  way,  must  be  considered  as  adopting  it 
in  some  degree  at  least,  as  authority  :  in  what  is  said  by  Gawdy, 
as  referred  to  in  Cro.  Eliz.  160,  there  is  afterwards  added  Smith 
V.  Stapleton,  Plowd.  426,  though  it  is  not  clear  whether  this  be  his 
language  or  that  of  the  reporter. 

This  same  doctrine,  as  far  as  regards  a  second  parol  lease  for 
years  after  a  former  lease  for  years,  appears  to  have  been  treated 
as  clear  law  in  various  books ;  though  the  effect  of  such  a  lease 
made  after  a  prior  lease  for  life,  has  been  the  subject  of  discus- 
sion. See  Bro.  Abr.  Lease,  pi.  85,  48;  Plowden,  521,  note  of 
the  reporter.  Welchden  v.  Elkington,  Plowd.  521 ;  Plowden's 
Quseries,  122  and  161 ;  Sir  Hugh  Chobnondeley's  case,  Moore, 
344,  in  the  argument  of  Cook,  Attorney-General.  So,  in  Watt  v. 
MaydeiveUy  Hutton,  105 — **  If  a  man  make  a  lease  *for  twenty-  [  •762  ] 
one  years,  and  after  makes  a  lease  for  twenty-one  years  by  parol, 
that  is  merely  void ;  but  if  the  second  lease  had  been  by  deed, 
and  he  had  procured  the  former  lessee  to  attorn,  he  shall  have 
the  reversion."  Edward  v.  Staler,  Hardr.  345,  arguefido.  So, 
Sheppard's  Touchst.  275  b :  '*  If  the  second  lease  be  for  the 
sftme  or  a  less  time,  as,  if  the  first  lease  be  for  twenty  years,  and 
the  second  lease  be  for  twenty  or  for  ten  years,  to  begin  at  the 
same  time,  these  second  leases  are  for  the  most  part  void  ;  but 
if  the  second  lease  be  by  fine,  deed  indented,  or  poll,  it  may  pass 
the  reversion  with  attornment  when  attornment  is  necessary, 
and  without,  if  not  necessary.  But,  if  the  second  lease  be  by 
word  of  mouth  it  is  otherwise : "  **  And  if  the  second  lease  be 
by  fine,  or  deed  indented,  then  it  may  work  by  way  of  estoppel 

31—2 
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Kbale       both  against  the  lessor  and  the  lessee ;  so  that,  if  the  first  lease 
Maoksnzib.   happen  by  any  means,  as,  by  surrender  or  other  >Aise,  to  deter- 
mine before  it  be  run  out,  then  the  second  lessee  shall  have  it." 
Upon  these  authorities,  therefore,  we  feel  ourselves  obliged  to 
hold  that  the  lease  to  the  plaintiff  was  utterly  void,  so  far  as 
regarded  the  eight  acres  demised  to  Charlton. 

If  that  be  so,  we  are  unable  to  distinguish  the  case  in  principle 
from  that  of  Gardiner  v.  WiUianuon,  2  B.  &  Ad.  336,  where  the 
tithes  of  a  parish,  together  with  a  messuage  used  as  a  homestead 
for  collecting  the  tithes,  having  been  demised  by  parol  at  a  rent 
of  2002.  per  annum,  and  a  distress  made  for  arrears,  the  Court  of 
King's  Bench  held  that  an  action  of  trespass  would  lie,  because 
the  demise  of  the  tithe»,  being  by  parol,  was  void.  There  was 
no  valid  demise,  it  was  said,  of  the  whole  subject-matter,  nor 
any  distinct  rent  reserved  for  that  part  of  it  upon  which  there 
might  have  been  a  legal  distress.  That  case  was  the  stronger, 
because  it  was  contended  that  the  whole  rent  must  be  taken  to 
be  issuable  out  of  the  corporeal  hereditament,  upon  which  alone 

[  *763  ]  a  distress  could  be  made.  *And  accordingly,  in  a  case  of  a  lease 
by  indenture,  Dyer  is  reported  to  have  held  (Moore,  50),  that  if 
lands  at  common  law  and  copyhold  lands  are  leased  by  indenture 
rendering  rent,  all  the  rent  is  issuing  out  of  the  lands  at  common 
law  ;  for  the  lessor  had  no  power  to  make  such  a  lease  of  copy- 
hold, wherefore  as  to  this  the  lease  is  utterly  void;  but  it  is 
added,  that  if  a  man  lets  lands,  parcel  of  which  he  is  seized  of  by 
disseisin,  then  the  rent  is  issuing  out  of  all  the  land,  and  by  the 
entry  of  the  disseisee  the  rent  shall  be  apportioned,  because  the 
lease  of  this  was  not  void  but  voidable.  In  this  last  case  the 
tenant  took  ^n  interest,  and  enjoyed  all  the  lands  demised  till 
the  time  of  his  being  evicted  from  a  parcel  thereof  by  the 
disseisee,  and  was  therefore  liable  in  respect  of  such  interest  and 
enjoyment  to  a  portion  of  the  rent.  In  the  case  before  the  Court, 
which  is  not  the  case  of  a  demise  by  indenture,  the  rent  is 
reserved  in  respect  of  all  the  land  professed  to  be  demised,  and 
to  be  issuing  out  of  the  whole  and  every  part  thereof ;  and  as 
the  plaintiff,  as  to  a  portion  of  the  land  comprised  in  the  demise 
(which  might  be  great  or  small,  as  far  as  the  principle  is  con- 
cerned), has  taken  no  interest,  and  had  no  enjoyment,  and  is  not 
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bound  by  any  estoppel,  we  are  of  opinion  that  the  distress  made       Nkalb 
by  the  defendant  is  not  justifiable,  either  in  respect  to  the  whole   macksnzie. 
rent  reserved  or  any  portion  of  it. 

It  may  further  be  observed,  that,  even  supposing  the  plainti£f 
to  have  taken  an  interesse  termini  in  the  eight  acres,  capable  of 
being  executed  by  entry  in  case  the  demise  to  Charlton  should 
happen  to  be  forfeited  or  surrendered,  yet,  as  that  demise  to 
Charlton  was  in  force  at  the  commencement  of  the  plaintiff's 
tenancy,  and  continued  during  the  whole  period,  in  respect  of 
which  the  distress  has  been  made,  no  demise  of  those  eight  acres 
to  the  plaintiff  ever  took  effect ;  and,  consequently,  no  right  to  any 
rent  in  respect  of  those  eight  acres  has  ever  come  into  existence. 
And  we  are  not  aware  of  any  case  where  an  entire  rent  reserved 
has  been  held  to  be  apportionable,  in  *which  the  tenant  has  [  *764  ] 
not  been  at  some  period  subject  to  the  entire  rent  by  virtue  of 
the  demise.  Here,  the  right  of  apportionment  is  not  founded 
upon  any  eviction,  or  other  matter  occurring  subsequently  to 
the  demise,  but  upon  an  original  defect  in  the  demise  itself  by 
which  the  entirer  rent  was  reserved.  In  this  respect  it  is  strictly 
analogous  to  Oardiner  v.  Williamson* 

In  the  case  of  TomUnson  v.  Day  (i),  which  has  been  referred 
to,  the  landlord  did  not  claim  an  apportioned  part  of  an  entire 
rent,  either  by  avowry  for  a  distress  or  by  action  for  the  rent.  It 
was  an  action  for  use  and  occupation,  in  which  he  was  allowed 
to  make  use  of  an  agreement  for  a  lease  (according  to  the  express 
provision  of  the  statute  11  Geo.  II.  c.  19,  s.  14),  ''  as  evidence  of 
the  quantum  of  damages  to  be  recovered  ;  "  and,  as  the  defendant 
had  been  interrupted  in  the  full  enjoyment  of  what  had  been 
agreed  for,  the  plaintiff  was  held  "  entitled  to  recover  a  reason- 
able compensation  for  the  property  enjoyed  by  the  defendant  as 
an  equivalent  for  rent.'*  The  interruption  to  the  defendant's 
right  of  exclusive  sporting  was  indeed  compared  by  Lord  Chief 
Justice  Dallas  and  Mr.  Justice  Bichardson  to  an  eviction  ;  but, 
if  it  was  an  eviction,  it  was  clearly  an  eviction  by  title  para- 
mount. The  agreement  for  exclusive  sporting  was  not  void  on 
account  of  the  landlord  having  made  a  prior  agreement  to  let  it 
to  some  other  person  ;  but  it  was  defeated,  because  other  persons 
(1)  2dB.E.d41(2Biod.&B.680;  5Moore,558}. 
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Neale       interfered  who  had  a  right  superior  to  that  of  the  landlord.     Sup- 

Maoksnzib.   posing  the  circumstances,  therefore,  to  amount  to  an  eviction,  it 

would  be  a  case  of  apportionment  according  to  the  acknowledged 

rule;  and  would  not  assist  the  argument  in  favour  of  the  defendant. 

Upon  the    whole,   therefore,   we  are  of    opinion    that    the 

judgment  of  the  Court  of  Exchequer  ought  to  be  reversed. 

Jvdgment  reversed. 


18S6. 

JExcIi,  of 
Pleas. 

[2] 


ROBERT  TARBTJCK,  Administrator  of  James  Tarbuck, 
Deceased,  v.  THOMAS  BISPHAM. 

(2  Meeson  &  Webby,  2—8  ;  S.  C.  6  L.  J.  (N.  S.)  Ex.  49.) 

A.  kept  cash  with  H.,  a  banker,  and  the  balances  to  his  credit  were 
stated  from  time  to  time  in  a  pass-book.  A.  became  a  limatio,  but  the 
account  continued  to  be  kept  with  his  family,  and  in  the  pass-book, 
the  entries  in  which  were  in  B.'s  handwriting;  a  balance  was  stated  to 
the  credit  of  A. :  Held,  that  this  was  not  evidence  to  support  a  count 
on  an  account  stated  with  A.,  in  an  action  brought  by  his  representative 
against  B.,  to  recover  the  amoimt  of  such  balance. 

Assumpsit.  The  first  count  of  the  declaration  stated  that, 
whereas  the  said  James  Tarbuck  in  his  lifetime,  before  the 
making  of  the  promises  by  the  defendant  thereinafter  men- 
tioned, bad  been  in  the  habit  of  employing  the  defendant  as 
his  banker,  ^nd  thereupon  heretofore  and  in  the  lifetime  of  the 
said  J.  T.,  to  wit,  on  the  1st  August,  1810,  in  consideration  that 
the  said  J.  T.«  at  the  request  of  the  def^idant,  would  continue 
to  employ  him  as  bis  banker,  and  would,  from  time  to  time, 
deposit  monies  with  him,  the  defendant,  and  employ  him  as 
such  banker  to  receive  such  monies  on  his  the  said  J.  T.'s 
account  and  for  his  use,  he,  the  defendant,  promised  the  said 
J.  T.  to  render  to  him,  his  executors  or  administrators,  a  just 
and  true  account  of  all  monies  which  should  be  so  deposited 
with  or  received  by  the  defendant  as  aforesaid,  and  to  pay  to 
the  said  J.  T.,  his  executors  or  administrators,  all  such  monies 
as  aforesaid,  together  with  interest,  after  the  rate  of  4Z.  per  cent. 
per  aniuim,  on  the  balances  of  such  monies  which  should  from 
time  to  liiiie  lie  in  his,  the  defendant's  hands,  to  the  credit  of 
the  said  J.  T.,  &c.,  whenever  thereunto  reasonably  requested. 
The  eoimt  ill  en  averred,  that,  on  the  day  and  year  aforesaid,  and 
for  a  laug  hpaee  of  time,  to  wit,  until  the  Ist  day  of  November, 
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1812,  the  said  J.  T.  did  continue  to  employ  the  defendant  as  his     Tarbuck 
banker,  and  deposit  monies  with  him  as  such  banker  ;  and  that     bisi^am. 
the  defendant,  as  such  banker,  and  by  virtue  of  such  employ- 
ment, received  divers  monies  on  account  of  the  said  J.  T.  and 
for  his  use,  amounting  in  the  whole  to  1,500Z.,  &c.  &c. ;    and 
alleged  as  a  breach,  that  the  defendant  did  not  render  to  the 
plaintiff,  as  administrator,  after  the  death  of  the  said  J.  T.,  or 
to  J.  T.  *in  his  lifetime,  a  just  and  true  account  of  the  monies        [  '3  ] 
so  received  by  and  deposited  with  him  as  aforesaid,  or  pay  the 
same  or  the  interest  thereon,  or  any  part  thereof.     There  were 
also  counts  on  an  account  stated  with  the  intestate,  and  on  an 
account  stated  with  the  plaintiff  as  administrator. 

The  defendant  pleaded — First,  non-assumpsit;   secondly,  to 
the  first  and   second  counts,  that,  after   the  making  of  the 
promises  in   those  counts  mentioned,   and  in  the  lifetime  of 
the  said  J.  T.,  to  wit,  on  the  18th  June,  1828,  he,  the  defendant, 
did  render  a  true  and  just  account  of  all  monies  deposited  with, 
and  delivered  by  him,  as  in  tha  first  count  mentioned,  and  of  all 
monies  due  and  owing  from  the  defendant  to  the  said  J.  T.,  to 
one  W.  Pilkington,  who  was  then  the  agent  of  and  for  the  said 
J.  T.  for  that  purpose  duly  authorized ;  and  the  defendant  was 
then  in  arrear  and  indebted  to  J.  T.  on  account  of  the  promises  in 
the  first  and  second  counts  mentioned,  in  the  sum  of  175Z.  14^.  5d., 
and  no  more,  for  principal  and  interest,  which  sum  the  defendant 
then  paid  to  the  said  W.  P.,  then  being  such  agent  as  aforesaid, 
in  satisfaction  of  the  said  last- mentioned  sum  of  money ;  and  the 
said  W.  P.,  so  being  such  agent  and  duly  authorized  as  aforesaid, 
received  the  same  from  the  defendant  for  and  on  account  of  the 
said   J.   T. ;    and  that   from   the  time  of  the  rendering  such 
account,  and  paying  the  said  sum  of  money,  he,  the  defendant, 
never  had  received  any  money  from  or  on  account  of  the  said 
J.  T.,  or  of  the  plaintiff  as  administrator  as  aforesaid,  nor  had 
any  money  been  deposited  with  him  on  account  of  the  said  J.  T.  or 
of  the  plaintiff  as  administrator  as  aforesaid.    Thirdly,  the  defen- 
dant pleaded  the  Statute  of  Limitations  to  the  whole  declaration. 

To  the  second  plea  the  plaintiff  replied,  alleging  that  the 
account  therein  mentioned  was  not  a  true  and  just  account; 
that  jthe  -defendant  was,  at  the  time  of  rendering  '''it,  in  arrear        [  *4  j 
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Tarbuck  in  a  larger  sum  than  1751.  14«.  5d.,  and  that  W.  P.  was  not  an 
BisraAif.  cogent  authorized  by  the  plaintiiBf  to  receive  the  money  on  his 
behalf:  on  which  issue  was  joined.  The  replication  to  the 
third  plea  stated,  that  the  causes  of  action  in  the  first  and 
second  counts  mentioned,  first  accrued  to  the  said  3.  T.  in  his 
lifetime,  to  wit,  on  the  1st  January,  1828 ;  and  that  before  and 
at  the  time  of  the  accruing  of  the  causes  of  action  in  those  counts 
mentioned,  and  of  every  of  them,  he,  the  said  J.  T.  was  non 
compos  mentis^  and  continued  to  be  so  from  the  time  of  the 
accruing  of  the  said  causes  of  action  until  within  six  years  next 
before  the  commencement  of  this  suit,  to  wit,  until  the  4th 
September,  1881,  on  which  day  he  died  ;  and  that  he  was  never 
at  any  time  after  the  accruing  of  the  said  causes  of  action,  or 
either  of  them,  of  sane  memory:  which  was  denied  by  the 
rejoinder:  And  as  to  the  third  count,  the  replication  alleged 
that  the  cause  of  action  in  that  count  did  accrue  within  six 
years:  on  which  also  issues  were  joined. 

At  the  trial  before  Coleridge,  J.,  at  the  last  Liverpool  Assizes, 
the  following  facts  appeared  in  evidence : 

The  intestate,  James  Tarbuck,  who  was  a  nail-maker  at 
Prescot,  in  Lancashire,  and  possessed  of  some  real  property 
near  that  town,  kept  an  account  with  William  Bispham,  father 
of  the  defendant,  who  carried  on  business  as  a  private  banker  at 
Prescot.  The  pass-book  kept  between  them  was  produced  in 
evidence;  it  commenced  in  the  year  1806,  and  was  headed 
**  Mr.  James  Tarbuck  in  account  with  William  Bispham."  On 
the  12th  August,  1810,  the  account  showed  a  balance,  stated  to 
Tarbuck's  credit,  of  1,039Z.  19s.  2d.,  and  was  signed  by  the 
defendant,  Thomas  Bispham,  who,  on  his  father's  death  a  short 
time  before,  had  succeeded  him  in  his  business.  The  entries  in 
this  book  were  continued,  in  the  defendant's  handwriting,  without 
any  fresh  heading,  balances  being  stated  from  time  to  time,  down 
[  *5  ]  to  the  28rd  June,  1828.  On  that  day  there  ^appeared  a  balance 
to  Tarbuck's  credit  of  175Z.  14s.  5(i.,  and  on  the  opposite  page  a 
receipt  was  given  for  that  sum  in  the  name  of  William  Pilkington, 
as  acting  committee  of  the  estate  of  James  Tarbuck;  but  the 
defendant's  signature  appeared  nowhere  subsequent  to  the  first 
statement  of  account  in  1810.    It  appeared,  that,  in  the  year 
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1811,  James  Tarbuck  became  disordered  in  his  mind,  and  was  Tabbuck 
sent  to  a  lonatic  asjrlum  ;  after  remaining  there  a  short  time,  he  bispham. 
returned  home,  and  continued  free  from  restraint  for  about  a 
year,  when,  being  found  to  be  altogether  incompetent  to  manage 
his  afbirs,  he  was  sent  again  to  the  asylum,  and  remained  there 
a  decided  lunatic  until  his  death  in  1881.  A  commission  of  lunacy 
issued  against  him  shortly  after  his  second  confinement,  under 
which  Pilkington  was  appointed  committee  of  his  estate  and 
person.  It  did  not  distinctly  appear  to  whom  the  pass-book 
used  to  be  sent  after  Tarbuck  became  insane.  The  present 
action  was  brought  pursuant  to  an  order  of  the  Court  of 
Chancery,  in  a  suit  between  the  different  members  of  the 
lunatic's  family,  in  order  to  ascertain  whether  the  payments 
made  by  the  defendant  were  made  bond  fide  for  the  benefit 
of  the  lunatic's  estate,  or  by  collusion  with  any  other  members 
of  his  family.  The  learned  Judge  stated  it  as  his  opinion,  that 
the  Statute  of  Limitations  was  a  bar  to  the  recovery  of  the  first 
balance  of  1,089Z.  19«.  2r/.,  inasmuch  as  it  was  not  shown  that 
the  lunacy  of  James  Tarbuck  existed  at  the  time  of  that  settle- 
ment of  accounts ;  and  that  as  to  the  subsequent  balances,  they 
were  causes  of  action  only  on  the  footing  of  accounts  stated; 
bnt,  in  order  to  state  an  account,  there  must  be  two  parties  of 
sane  mind,  whereas  Tarbuck  was,  during  all  that  time,  insane. 
His  Lordship  was  therefore  of  opinion,  that  there  was  no 
evidence  to  go  to  the  jury  in  support  of  any  of  the  causes  of 
action,  and  directed  the  plaintiff  to  be  called;  and  on  the  , 
plaintiff's  counsel  appearing,  the  jury,  under  the  direction  of 
the  learned  Judge,  found  a  verdict  for  the  defendant. 

Atcherley,  Serjt.,  now  moved  for  a  new  trial,  on  the  ground         [  6  ] 
of  misdirection : 

The  learned  Judge  was  wrong  in  ruling  that  the  plaintiff  could 
not  recover  on  the  account  stated,  under  the  circumstances  proved 
at  the  trial.  There  is  no  authority  to  show  that  either  a  lunatic 
or  an  infant  might  not  himself  sue  for  a  debt  contracted  under 
such  circumstances.  They  stand,  in  this  respect,  in  the  same 
situation ;  each  may  sue  upon  a  contract  made  with  him  for  his 
benefit,  which  yet  might  not  be  binding  conversely  upon  him. 
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Tarbuok         (Parke,  B.  :  The  difficulty  here  is,  that  there  is  no  accoont 
BispHAM.     stated,  bat  only  a  balance  in  the  debtor's  own  book,  which  was 
not,  and  coald  not  be,  stated  to  the  creditor. 

Alderson,  B.  :  In  the  cases  you  refer  to  there  is  an  actual 
contract,  though  one  party  was  incompetent  in  law  to  make  it.) 

There  is  an  accounting  here  by  the  entry  made  in  the  book 
which  passes  between  the  banker  and  the  customer,  or  those 
who  represented  him.  An  account  stated  with  a  married 
woman  has  been  held  sufficient  to  support  an  action  by  her 
husband,  although  it  would  not  be  evidence  in  an  action  against 
the  husband  :  Bull.  N.  P.  129 ;  Styart  v.  Rowland  (i). 

(Parke,  B.  :  That  case  proceeded  on  the  principle  that  the  wife 
may  be  treated  as  the  husband's  agent,  it  being  an  act  done  on  his 
behalf  and  for  his  benefit,  which  may  be  subsequently  ratified  by 
him.  Here  there  is  no  proof  of  a  communication  of  the  account 
to  anybody.) 

It  might  equally  be  said  that  it  was  no  account  stated,  if  the 
account  were  rendered  to  a  firm  of  which  one  partner  was 
insane;  and  the  objection  would  not  be  removed  by  treating 
it  as  stated  with  his  agent,  inasmuch  as  there  must  be  a 
person  of  competent  mind  to  appoint  an  agent.  There  is  no 
case  in  which  the  disability  of  a  lunatic  is  treated  as  differing 
in  any  degree  from  that  of  an  infant.  But  for  the  state  of 
mind  of  the  party,  it  is  as  much  an  accounting  with  him  as 
[  *7  ]  the  entries  in  a  banker's  book  would  be  an  ♦accounting  with 
any  customer.  The  same  objection  of  incapacity,  if  it  is  to 
avail,  would  apply  to  a  case  where  the  lunatic  was  actually 
present^  and  appeared  to  go  through  the  actual  form  of 
accounting ;  because  it  would  be  a  mere  mockery.  In  Co.  Litt. 
2  b,  it  is  emdy  *'  A  man  of  non-sane  memory  may,  without 
the  eovisent.  of  any  other,  purchase  lands,  but  he  himself 
cannot  waive  it;  but  if  he  die  in  his  madness,  or  after  his 
memory  recover,  without  agreement  thereto,  his  heir  may 
waive  and  disagree  to  the  estate."  And  in  Co.  Litt.  166  a, 
"If  any  of  the  parceners  be  of  non-sane  memory,  it  shall 

(1)^1  Show.  2ld. 
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bind  the  parties  themselves,  but  not  their  issaes,  unless  it  be  Tabbuck 
equal."  The  same  broad  ground  of  incapacity  would  equally  bispham. 
apply  to  the  cases  there  stated.  In  Holt  v.  Ward(i),  it  was 
held  that  an  infant  might  sue  on  a  contract  of  marriage  with 
a  person  of  full  age.  All  the  analogies  to  be  derived  from  the 
authorities,  and  all  the  convenience  and  justice  of  the  case, 
require  that  the  action  should  be  maintainable.  The  defendant 
has  admitted  a  balance  due  to  the  individual,  the  lunatic,  and 
ought  not  to  be  permitted  to  say  that  he  was  not  in  a  condition 
of  mind  to  have  an  account  stated  with  him. 

But  even  if  the  contract  were  void  or  voidable,  that  ought  to 
have  been  pleaded  under  the  new  rules. 

(Parkb,  B.  :  I  do  not  see  how  the  new  rules  apply  to  the  case ; 
the  question  arises  on  the  replication,  whether  the  party  was  non 
eampos  mentis ^  as  therein  alleged,  or  not.) 

It  arises  also  on  the   general  issue,  whether  there  was  any 
accounting  or  not. 

(Parks,  B.  :  The  plaintiff  says  there  was  an  accounting  in  fact,, 
but  avoids  it  by  pleading  the  lunacy ;  but  it  comes  round  to  the 
same  question,  whether  there  was  any  accounting  in  fact  with 
the  lunatic.) 

At  all  events,  the  plaintiff  is  entitled  to  a  verdict  on  the  first  issue. 

(Aldbrson,  B.  :  The  entry  of  the  verdict  on  that  issue  may  be 
amended  by  application  to  the  learned  Judge.) 

Parke,  B.  :  [  8  ] 

If  there  had  been  any  proof  of  an  actual  accounting  with  the 
lunatic,  I  should  have  been  disposed  to  grant  a  rule,  in  order  to 
afford  an  opportunity  for  considering  the  argument  urged  by 
my  brother  Atcherley,  But  I  think  there  is  no  evidence  of  any 
accounting  with  the  lunatic;  if  with  anybody,  it  was  with  his 
agent  or  one  of  his  family ;  but  a  lunatic  is  not  competent  to 
appoint  an  agent :  there  is  no  account  stated  with  any  person 
who  can  be  treated  as  the  representative  of  the  lunatic.    But  if 

(1)  ;2  Stm.  937,  . 
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the  accounting  had  been  with  the  lunatic  himself,  and  were 
proved  only  by  the  entries  in  the  pass-book,  I  have  great  doubts 
whether  it  would  entitle  the  plaintiff  to  recover :  it  appears  to 
amount  to  no  more  than  a  promise  by  the  defendant  to  pay  the 
old  debt ;  then  it  could  not  be  proceeded  upon  as  a  promise, 
because  there  was  no  memorandum  in  writing  signed  by  the 
defendant;  and  if  the  plaintiff  could  sue  on  it  as  an  account 
stated,  the  provisions  of  Lord  Tenterden's  Act  would  be  defeated. 
But  independently  of  that  point,  I  think  the  action  cannot  be 
maintained,  because  the  account,  at  all  events,  was  not  stated 
with  the  lunatic  himself,  or  with  any  person  competent  to  state 
an  account  on  his  part. 

BOLLAND,  B. : 

I  am  of  the  same  opinion.  The  case  of  Styart  v.  Rowland 
does  not  govern  the  present.  The  evidence  there  was  of  an 
accounting  with  the  wife,  which  the  husband  afterwards  recog- 
nised and  sued  upon.  That  is  not  the  present  case.  I  have 
looked  in  vain  here  for  any  evidence  of  an  actual  accounting 
with  the  lunatic  ;  there  is  no  proof  of  any  communication  what- 
ever to  him  in  his  lifetime :  all  that  appears  is,  that  after  his 
death,  the  book  is  found  and  sued  on  by  his  representative. 


AiiDEBSON,  B.,  and  Gurney,  B.,  concurred. 


Rule  refused. 


1836. 
Utoh,  of 

[28] 


ATTORNEY-GENEEAL  v.  PAESONS. 

(2  Meeson  &  Welaby,  2a— 26 ;  S.  C.  Tyr.  &  Gr.  980;  2  Gale,  227  ;  6  L.  J. 
(N.  S.)  Ex.  9;  6  DowL  P.  C.  165.) 

The  title  of  the  Crown  to  lands  of  whioh  it  has  been  out  of  possession 
for  20  years,  may  be  tried  in  the  information  of  intrusion  itself,  and  need 
not  be  first  found  by  inquest  of  office;  the  only  eifect  of  the  stat. 
21  Jac.  I.  c.  14,  being,  to  throw  the  <ni\u  of  proving  title  in  the  first 
instance,  in  such  case,  on  the  Crown. 

SemMe^  that,  in  an  information  at  the  suit  of  the  Attorney- General,  a 
t(d€8  may  be  prayed  for  the  Crown  without  his  warrant,  though  he  be 
not  present ;  but  not  for  the  defendant. 

This  was  an  information  of  intrusion,  to  recover  possession  of 
certain  encroachments  on  the  wastes  of  the  Crown  within  the 
manor  of  Iscoed,  in  the  county  of  Badnor.    *    ^    * 
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The  information  was  tried  before  Patteson,  J.,  at  the  Hereford        A.-G. 
Sammer  Assizes,  when  the  title  of  the  Crown  to  the  manor  of      pabsonb. 
Iscoed  was  clearly  made  out ;  it  having  been  formerly  part  of  the        [  24  ] 
possessions  of  Edmand  Mortimer,  Earl  of  March,  from  whom  it 
descended  to  Edward,  Duke  of  York,  father  of  King  Edward  IV., 
and  through  him  to  the  Crown.     It  was  objected,  however,  for 
the  defendant,  that  by  the  express  terms  of  the  stat.  21  Jac.  I. 
c.  14,  s.  4  (i),  the  title  of  the  Crown  could  not  be  determined  in  the 
information  *of  intrusion,  (the  encroachments  in  question  having       [  *'25  ] 
been  made  above  twenty  years),  but  ought  to  have  been  first 
found  by  inquest  of  office,  after  which   the  Crown  would  be 
entitled  to  recover  possession  by  the  information.     The  learned 
Judge  overruled  the  objection,  and  a  verdict  was  found  for  the 
plaintiff. 

Ciirwood  now  moved,  by  leave  of  the  learned  Judge,  for  a 
rule  nisi  to  enter  a  verdict  for  the  defendant,  or  for  a  new 
trial,  and  renewed  the  same  objection  : 

The  statute  enables  the  defendant,  where  the  King  has  been 
oat  of  possession  for  twenty  years,  to  retain  the  possession  until 
the  title  shall  be  tried,  found  and  adjudged  for  the  King. 

(Lord  ABmoER,  C.  B. :  That  is,  whereas  at  common  law  the 
defendant  was  put  to  show  his  title  on  the  record,  the  statute 
says  he  may  in  such  case  throw  the  onus  probandi  on  the 
Crown.) 

The  title  cannot  be  tried  in  the  information  of  intrusion  itself, 
bat  ought  to  be  first  found  in  the  regular  way  by  inquest  of 
office.    The  Crown  is  placed  by  the  statute  in  the  same  situation 

(1)  Which  enacts,  "  that,  whenso-  brought  or  to  be  brought  to  recover 

ever  the  King,  his  heirs  or  successors,  the  same;   in  every  such  case  the 

and  such  from  or  under  whom  the  defendajit  or  defendants  may  plead 

King  claimeth,  and  all  others  daim-  the  general  issue,  if  he  or  they  so 

ing  under  the  same  title  under  which  think  fit,  and  shall  not  be  pressed 

the  King  claimeth,  hath  been  or  shall  to  plead  specially ;  and  that  in  such 

be  out  of  possession  by  the  ^pace  of  cases  the  defendant  or  defendants 

twenty  years,  or  hath  not  or  shall  shall  retain  the  possession  he  or  they 

not  have  taken  the  profits  of  any  had  at  the  time  of  such  information 

lands,  tenements,  or  hereditaments,  exhibited,  until  the  title  be  tried, 

within  the  space  of  twenty  years  found,  and  adjudged  for  the  King." 
before  any  information  of  intrusion 
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A.-6.  as  it  would  have  been  in  at  common  law,  having  never  been  in 
PAB8ON0.  possession.  The  information  of  intrusion  is  in  the  nature  of  an 
action  of  ejectment,  and  also  of  trespass  for  damages:  here, 
however,  nothing  was  sought  to  be  recovered  but  the  possession. 
When  therefore  the  statute  says  that  the  title  is  to  be  first  found, 
it  must  mean  that  it  is  to  be  first  found  as  at  common  law. 

(Aldbrson,  B.  :  The  word  **  first,"  on  which  your  whole  argu- 
ment seems  to  rest,  is  not  in  the  statute.) 

Lord  Abinobr,  C.  B.  : 

[  '26  ]  It  means  only  that  the  ontts  is  *  thrown  on  the  Crown  to  prove 

its  title  in  the  first  instance.  The  defendant  shall  not  be  bound 
to  plead  his  title  specially  where  he  has  had  twenty  years' 
possession  without  disturbance  ;  in  that  case  the  Grown  stands 
in  the  situation  of  a  subject. 

Aldbrson,  B.  : 

Where  the  defendant  pleads  not  guilty,  or  non  ititrtisit,  though 
the  Crown  proves  the  intrusion,  he  is  entitled  to  hold  the 
possession  until  the  Crown  also  proves  title. 

Ctirwood  then  objected,  that  a  tales  had  been  prayed  for  the 
Crown  on  the  trial,  without  the  Attomey-OeneraVs  warrant,  he 
not  being  present. 

Lord  Abinger,  C.  B.  : 

In  the  ordinary  case,  where  the  Attoriiey-OeneraVs  warrant  is 
necessary,  it  is  where  the  King  is  a  party ;  here  the  Attorney- 
General  himself  is  a  party  to  the  record,  and  appears  by  his 
counsel.  I  am  much  disposed  to  think  that  the  Attorney- 
General  alone  could  make  the  objection.  You  could  not  pray  a 
tales  without  a  warrant. 

It  being  suggested,  however,  that  a  warrant  was  actually 
annexed  to  the  record,  inquiry  was  made  at  the  King's  Bemem- 
brancer's  Office,  when  that  was  found  to  be  the  case. 

Rtde  refused. 
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HAERIE8  V.  THOMAS.  was. 

(2  Meeson  &  Welsby,  32—39 ;  8.  C.  6  L.  J.  (N.  S.)  Ex.  58.)  jBxek,  of 

A  client  sued  his  attorney  for  negligence  and  bad  advice,  and  also  for 
money  had  and  received  to  his  use.  To  the  counts  for  negligence,  the  '-  ^ 
defendant  pleaded  the  Statute  of  Limitations ;  to  the  money  counts  a 
set-off  for  bills  of  costs.  At  the  trial,  the  Judge  having  expressed  an 
opinion  that  the  Statute  of  Limitations  was  a  bar  to  the  plaintiff's 
recovering  on  the  counts  for  negligence,  at  his  suggestion  the  pecuniary 
accounts  between  the  parties  were  referred  to  a  barrister,  and  a  juror 
was  withdrawn.  By  the  order  of  reference,  the  arbitrator  was  to  settle 
all  matters  in  difference  between  the  parties  touching  the  defendant's 
bills  of  costs,  and  all  the  plaintiff's  demand  on  the  defendant,  with  power 
to  have  the  defendant's  bills  taxed ;  and  to  ascertain  the  balance  between 
the  parties,  and  direct  by  and  to  whom,  and  when,  the  same  should  be 
paid;  but  no  question  of  liability  was  to  be  raised.  The  arbitrator 
directed  the  defendant's  biUs  to  be  sent  for  taxation,  and  in  the  mean- 
time the  plaintiff  discovered  that  the  defendant  was  not  admitted  in  the 
Courts  at  Westminster  (but  only  in  the  Court  of  Great  Sessions  in  Wales) 
where  a  considerable  part  of  the  business  was  done,  and  he  raised  that 
objection  before  the  arbitrator.  The  arbitrator,  by  his  awai'd,  after 
stating  that  he  had  heard,  examined,  and  considered  the  proofs,  &c., 
of  the  parties,  and  had  admitted  and  considered  the  evidence  tendered  to 
show  the  several  times  when  the  defendant  was  admitted  in  the  superior 
Courts,  awarded  that  the  balance  due  from  the  defendant  to  the  plaintiff 
was  170/.  and  a  fraction,  and  directed  the  defendant  to  pay  that  sum 
to  the  plaintiff.  On  motion  to  set  aside  the  award,  on  the  ground  that 
the  arbitrator  had  exceeded  his  authority  in  making  any  deductions  in 
respect  of  the  defendant's  non-admission  in  the  superior  Courts,  there 
were  conflicting  affidavits  as  to  whether  the  liability  in  this  respect  was 
in  the  contemplation  of  the  parties  at  the  time  of  the  submission.  The 
Court,  however,  set  aside  the  award ;  and  on  a  subsequent  motion,  stayed 
the  proceedings  in  the  cause,  on  the  ground  that  the  withdrawal  of  a 
juror,  tmder  the  circumstances,  finally  determined  the  action. 

This  was  an  action  of  assumpsit  to  recover  from  the  defen- 
dant, an  attorney,  a  compensation  for  his  negligence  *and  bad  [  *33  ] 
advice  in  the  conduct  of  certain  mortgage  transactions  as  the 
attorney  of  the  plaintiff,  and  also  certain  sums  of  money  alleged 
to  have  been  received  by  him  as  the  attorney  and  on  account  of 
the  plaintiff.  The  declaration  contained  five  special  counts,  four 
of  them  being  for  the  alleged  negligence  and  bad  advice,  and  the 
fifth  for  a  breach  of  promise  to  return  deeds,  and  the  usual 
money  counts.  To  the  special  counts,  the  defendant  pleaded 
the  general  issue  ;  to  the  four  first  counts,  the  Statute  of 
Limitations ;  to  the  fifth  count,  a  lien  on  the  deeds ;  and  to 
the  money  counts,  a  set-off  for  bills  of  costs.    The  cause  came 
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Habbieb  on  for  trial  before  Parke,  B.,  at  the  Carmarthenshire  Summer 
Thomas.  Assizes,  1884,  when  the  plaintiff  gave  evidence,  under  the 
special  counts,  of  three  defective  mortgages  granted  to  him, 
under  the  defendant's  advice,  in  the  years  1821,  1824,  and 
1826,  (all  being  more  than  six  years  before  the  commencement 
of  the  action),  and  also  that  the  defendant  had  advised  the 
plaintiff  to  execute  the  mortgage  bond  mentioned  in  the  case 
of  Edwards  v.  £roim(i),  and  offered  evidence  also  of  losses 
sustained  by  the  plaintiff  within  six  years  before  the  commence- 
ment of  the  action,  in  consequence  of  the  professional  negligence 
ascribed  to  the  defendant.  The  learned  Judge,  however,  held 
that  the  Statute  of  Limitations  began  to  run  at  the  respective 
dates  of  the  original  transactions,  and  therefore  that  the  plaintiff 
was  precluded  from  recovering  on  the  special  counts ;  and  at  the 
suggestion  of  the  Court,  the  other  matters  of  account  between 
the  parties  were  referred  to  an  arbitrator,  and  a  juror  was 
thereupon  withdrawn.  The  order  of  reference  stated,  that  the 
arbitrator  was  to  settle  all  matters  in  difference  between  the 
parties  touching  the  defendant's  bills  of  costs,  and  all  the 
plaintiff's  demand  on  the  defendant,  with  power  to  have  the 
defendant's  bills  taxed ;  and  to  ascertain  the  balance  between 
[  *S4  ]  the  ^parties,  and  to  direct  by  and  to  whom  and  when  the  same 
should  be  paid;  but  no  question  of  liability  was  to  be  raised. 
The  arbitrator,  on  the  first  meeting  of  the  parties  before  him, 
directed  the  defendant's  bills  to  be  taxed  by  the  Master.  Before 
the  taxation,  it  was  discovered  that  the  defendant,  who  had 
originally  been  admitted  an  attorney  and  solicitor  of  the  Court 
of  Great  Sessions  in  Wales  only,  was  not  admitted  in  any  of  the 
Courts  at  Westminster  until  after  a  considerable  part  of  the 
business  charged  for  in  those  bills  was  done.  It  was  thereupon 
contended  before  the  Master,  on  taxation,  that  the  charges 
previous  to  the  defendant's  admission  ought  to  be  struck  oat; 
but  the  Master,  considering  this  to  be  the  province  of  the 
arbitrator,  and  that  he  had  to  decide  only  on  the  reasonable- 
ness of  the  charges,  did  not  make  any  deductions,  although  he 
stated  in  the  margin  of  the  bill  his  opinion  that  those  charges 
ought  not  to  be  admitted.  The  arbitrator,  by  his  award,  after 
(1)  35  B.  R.  720  (1  Cr.  &  J.  307 ;  3  Y.  &  J.  423). 
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stating  that  he  had  had  the  defendant's  bills  taxed,  and  had  Harries 
heard,  examined,  and  duly  considered  the  allegations,  vouchers,  Thomas. 
proofs,  and  witnesses  of  the  parties  respectively,  and  had 
admitted  and  duly  considered  the  evidence  tendered  on  the 
part  of  the  plaintiff  for  the  purpose  of  showing  the  several 
days  and  times  on  which  the  defendant  was  admitted  a  solicitor 
in  the  Court  of  Chancery,  and  an  attorney  in  the  Court  of 
Exchequer,  and  had  ascertained  the  balance  between  the 
parties ;  awarded  that  the  balance  due  from  the  defendant  to 
the  plaintiff  was  170/.  128.  6^d.,  and  directed  the  defendant 
to  pay  that  sum  to  the  plaintiff  within  six  weeks.  He  directed 
also  that  the  defendant  should  on  demand  deliver  up  to  the 
plaintiff  the  papers,  deeds,  &c.,  belonging  to  the  plaintiff  in 
his  possession. 

In  last  Easter  Term,  John  Evans  obtained  a  rule  nisi  for 
setting  aside  the  award,  on  affidavits  showing  that  the  state  of 
the  account  proved  before  the  arbitrator  was  such  *that  he  could  [  *35  ] 
not  have  found  the  balance  awarded  to  be  due  from  the  plaintiff, 
unless  he  had  deducted  the  charges  in  the  defendant's  bills  of 
costs  previous  to  his  admission  in  the  inferior  Courts ;  and  that 
in  so  doing  he  had  exceeded  his  authority,  inasmuch  as  by  the 
submission  it  was  expressly  provided  that  no  question  of  liability 
should  be  raised,  which  stipulation  was  intended  by  the  parties 
to  apply  to  this  particular  liability  of  the  defendant.  In  the 
same  Term, 

JB.  F.  WilUams  showed  cause,  on  affidavits  stating  that  the 
term,  "no  question  of  liability  to  be  raised,"  was  introduced  into 
the  submission  only  for  the  purpose  of  precluding  any  question 
before  the  arbitrator  as  to  the  defendant's  liability  on  the  special 
counts  for  negligence.  He  contended,  however,  that  the  award 
was  conclusive :  Symes  v.  OoodfeUow  (i) ;  that  nothing  appeared 
on  the  face  of  the  award  to  show  that  the  arbitrator  had  acted 
on  the  evidence  as  to  the  time  of  the  defendant's  admission  in 
the  Courts  at  Westminster ;  and  that  the  Court  could  not  look 
at  any  other  document  than  the  award  itself,  to  show  on  what 
grounds  he  acted :  Williams  v.  Jones  (2). 

(1)  2  Bing.  N.  C.  532  ;  1  Scott,  769.  (2)  5  Man.  &  Ey.  3. 
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Harries  Evans,  in  Bupport  of  the  rule,  referred   to  the  accounts 

Thomas,      handed  in  to  the  arbitrator,  to  show  that  the  balance  awarded 

to  the  plaintiff  must  necessarily  have  been  found  by  excluding 

the  charges  in  question,  and  insisted  that  the  arbitrator  had  no 

authority  to  exclude  them ;  and 

The  CouBT  directed  that  the  rule  should  be  absolute,  unless 
the  plaintiff  agreed  to  go  before  the  arbitrator  again,  for  him  to 
ascertain  the  balance  on  the  whole  of  the  accounts. 

[  86  ]  The  plaintiff  not  agreeing  to  this,  John  Evans,  in  the  early 

part  of  this  Term,  obtained  a  rule  nisi  to  stay  all  further  pro- 
ceedings in  the  action,  on  the  ground  that  it  was  determined, 
under  the  circumstances,  by  the  withdrawal  of  a  juror,  and 
referred  to  Moscati  v.  Lawson  (i). 

MauU  and  E.  V.  Williams  now  showed  cause : 

It  was  no  part  of  the  agreement  between  the  parties  that  the 
withdrawal  of  a  juror  should  put  an  end  to  the  suit  at  all  events, 
but  only  in  case  the  arbitrator  should  come  to  an  effectual  award. 
But  the  award  having  been  set  aside,  and  the  reference  having, 
therefore,  altogether  become  abortive,  the  consideration  for  the 
plaintiff's  agreement  has  failed,  and  he  is  entitled  to  proceed 
with  the  action.  Moscati  v.  Lawson  does  not  apply ;  there  it 
was  clearly  the  intention  of  the  parties  to  put  a  final  end  to 
the  litigation  between  them.  If  the  plaintiff  is  to  derive  no 
benefit  from  the  award,  there  is  no  reason  why  his  proceedings 
should  be  stayed.  There  can  be  no  ground  for  saying,  as  matter 
of  law,  that  the  withdrawal  of  a  juror  is  necessarily  a  bar  of 
further  proceedings  in  the  action  :  Sanderson  v.  Nestor  (2), 
Everett  v.  YoueUs  (8).  This  action,  then,  can  be  supported  only 
on  the  ground  that  the  plaintiff  has  been  guilty  of  a  breach  of 
good  faith,  by  raising  the  objection  before  the  arbitrator  that  the 
defendant  could  not  recover  for  the  charges  in  question ;  and  to 
warrant  the  extraordinary  interposition  of  the  power  of  the 
Court  in  staying  the  proceedings,  that  breach  of  faith  must  be 
clearly  and  unequivocally  made  out.     (They  then  argued,  on 

(1)  1  Horr.  &  Wool.  572.  (3)  3  B.  &  Ad.  349. 

(2)  By.  &  Moo.  402. 
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the  conflicting  statements  in  the  affidavits,  that  there  was  no      Habbisb 
intention  at  the  time  of  the  submission  to  exclude  that  objec-      thomas. 
tion.)     The  award,  being  set  aside,  has  become  an  entire  blank, 
and  no  data  can  be  assumed  from  it  to  lead  to  a  conclusion  one 
way  or  the  other. 

Evans,  contra  :  [  37  ] 

This  was  not  a  reference  by  order  of  Nisi  Prius  in  the  ordinary 
way,  of  the  cause  and  all  matters  in  difiference,  but  a  juror  was 
first  withdrawn,  which  could  only  be  for  the  purpose  of  deter- 
mining the  cause  as  a  cause,  and  then  the  parties  agreed  to  go 
before  an  arbitrator,  who  should  look  into  the  pecuniary  accounts 
in  dispute  between  them,  and  strike  a  fair  balance ;  it  was  a 
mere  question  of  quantum  that  was  submitted  to  his  decision. 
Moscati  V.  Lawson  is  directly  applicable. 

(Lord  Abinobr,  C.  B.  :  That  case  would  amount  to  an 
authority  that  the  plaintiff  ought  to  be  precluded  from 
bringing  a  fresh  action.  The  difficulty  is,  that  it  appears 
here  that  something  remained  to  be  settled  which  was  not 
settled  by  the  withdrawal  of  the  juror,  viz.  the  settlement  of 
the  pecuniary  balance. 

Parks,  B.  :  You  must  apply  that  case  sub  viodo,  and  say  that 
it  was  the  intention  of  the  parties  here  to  put  an  end  to  this 
action,  leaving  the  plaintiff  a  distinct  pecuniary  claim  for  money 
had  and  received,  so  that  if  there  were  not  an  effectual  award, 
he  might  bring  a  fresh  action  for  that.  It  certainly  was  not 
intended  to  put  an  end  to  his  claim  for  money  had  and  received.) 

No  doubt  it  was  intended  that  the  pecuniary  accounts  should  be 
settled  between  the  parties,  but  not  upon  this  record  or  in  this 
action.  The  Court,  by  making  the  rule  absolute  for  setting 
aside  the  award,  decided  in  effect  that  the  plaintiff  was  guilty 
of  a  breach  of  his  agreement  by  raising  this  objection,  of  which 
at  the  time  of  the  trial  he  knew  nothing,  and  which  therefore 
could  not  have  been  then  within  his  contemplation.  Whether 
the  pecuniary  demand  on  either  side  was  or  was  not  recoverable 
under  this  declaration  or  plea  of  set-off,  evidence  would  have 

82—2 
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Habries     been  given  of  it  before  the  arbitrator :  that  shows  that  it  was 
Thomas,      i^ot  a  reference  of  the  cause. 

Lord  Abinoer,  C.  B.  : 

I  entirely  agree  with  Mr.  WUUams,  that  the  mere  withdrawal 
[  *38  ]  of  a  juror  does  not  of  ^necessity  put  an  end  to  the  cause.  A 
juror  may  be  withdrawn  merely  for  the  accommodation  of  both 
parties,  it  being  found  convenient  not  to  try  the  cause,  although, 
the  jury  having  been  sworn,  the  record  cannot  be  withdrawn. 
It  depends  entirely  on  the  circumstances  under  which  the  agree- 
ment is  come  to ;  if  it  appears  that  it  was  the  intention  of  the 
parties  to  put  an  end  to  the  cause,  for  obtaining  a  particular 
advantage,  or  avoiding  a  particular  loss,  the  Court  will  give 
effect  to  it,  or,  under  some  circumstances,  even  preclude  the 
plaintiff  from  bringing  another  action.  The  same  principle 
applies  to  the  case  of  a  stet  pi-ocessus  ;  sometimes  it  concludes 
the  parties,  sometimes  not,  according  to  the  circumstances.  In 
this  case  I  thought,  at  first,  that  this  was  a  reference  of  the 
action ;  and  if  so,  on  the  juror  being  withdrawn,  and  the  arbi- 
trator failing  to  make  an  award  which  can  be  sustained,  it  would 
be  hard  to  conclude  the  plaintiff  in  that  action ;  but  when  it 
appears  that  the  juror  was  withdrawn  under  such  circumstances 
as  show  that  the  particular  cause  was  abandoned,  and  that  it 
was  not  the  cause  which  was  referred,  we  should  preclude  the 
party  from  proceeding.  Now,  here  the  order  of  reference  states 
that  the  arbitrator  is  to  settle  all  matters  in  difference  between 
the  parties,  touching — what? — not  the  cause,  but  the  defen- 
dant's bills  of  costs,  and  all  the  plaintiff's  demand  on  the 
defendant ;  that  is,  the  pecuniary  demands  on  either  side  are 
to  be  referred,  and  the  balance  ascertained ;  but  the  arbitrator 
has  no  power  in  the  cause  at  all ;  that  is  put  an  end  to ;  he  is 
only  to  enter  into  the  pecuniary  matters  in  dispute  between  the 
parties,  and,  no  matter  who  is  plaintiff  or  defendant,  to  direct 
to  whom  the  balance  is  to  be  paid.  I  was  not  present  at  the 
decision  of  the  rule  in  this  Court,  but  I  should  say  that  the 
decision  could  not  have  been  otherwise — the  terms  '*  no  question 
of  liability  to  be  raised,"  could  not  be  otherwise  interpreted  than 
as  an  agreement  that  no  question  should  be  raised  of  liability  aa 
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to  the  ^pecuniary  claims  of  either  party,  but  a  question  merely  Habhibs 
of  quantum  submitted  to  the  arbitrator.  It  is  no  matter  whether,  thomar. 
if  the  parties  had  known  more,  they  would  have  come  to  this  [  *39  ] 
agreement ;  they  do  so  agree,  that  there  shall  be  no  question 
raised  of  liability  as  to  the  bills  of  costs  to  be  taxed ;  they  go 
to  arbitration  as  if  it  were  a  bill  on  a  simple  account.  A  breach 
of  good  faith  is  committed  whenever  a  party  departs  from  the 
contract  he  actually  enters  into:  he  is  bound  to  abide  by  it, 
whatever  the  consequences  turn  out  to  be.  Then  the  defendant 
seeks  to  set  aside  the  award,  because  the  plaintiff  so  abandoned 
his  agreement ;  and  it  is  accordingly  set  aside  on  certain  terms. 
If  the  parties  are  not  disposed  to  accept  those  terms,  the  question 
comes,  whether  the  circumstances  are  such  as  to  entitle  the 
parties  to  go  on  again  with  the  original  cause;  and  we  think 
they  are  not,  and  that  this  was  a  mere  reference  of  a  matter  of 
account,  independent  of  the  cause,  on  which,  if  the  arbitrator 
thought  fit,  he  might  direct  a  payment  by  the  plaintiff  to  the 
defendant.  We  are  not  deciding  whether  the  plaintiff  may  or 
may  not  bring  a  new  action ;  if  he  does  so,  and  an  application 
is  made  to  stay  his  proceedings,  it  will  then  be  time  enough  to 
determine  whether  the  principle  of  the  decision  in  Moscati  v. 
Lawson  applies  to  this  case.  But  we  think,  on  the  whole 
circumstances  before  us,  the  agreement  of  the  parties  was  to 
put  an  end  to  the  cause,  each  receiving  a  benefit  by  going  before 
the  arbitrator  for  settlement  of  their  pecuniary  account.  The 
defendant  is  therefore  entitled  to  have  the  rule  made  absolute, 
bat  the  parties  may  still,  if  they  please,  go  before  the  arbitrator 
again  on  the  terms  suggested  on  the  former  occasion. 

Tabkb,  B.,  Bolland,  B.,  and  Gubney,  B.,  concurred. 

Rvle  absolute  accordingly. 


SALTER  V.  YATES.  ,  i^ 

(2  Meeson  &  Welsby,  67—68 ;  8.  C.  2  Gale,  224 ;  6  L.  J.  (N.  S.)  Ex.  67  ;        Erch.  of 

5  Dowl.  P.  C.  291.)  Pi*^' 

r  67 1 

To  an  action  of  assumpsit  on  a  builder's  bill,  the  particulars  of  demand         '-       -' 
being  104/.  12«.,  the  defendant  pleaded  payment  of  30/.  before  action 
brought,  and  payment  into  Court  of  45/.  more.    The  cause  was  referred 
at  Nisi  PriuB  to  a  surveyor,  who  was  to  measure  and  value  the  plaintiff's 
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Saltbb  work,  and  to  oertify  for  whom  and  for  what  amount  the  verdict  should 

V.  be  entered ;  no  order  of  Nisi  Prius  being  drawn  up.    He  certified  that 

Yates.  j^q  ^^^  ^f  ©pinion  that  74/.  Is,  was  a  fair  and  proper  sum  to  be  paid  to 

the  plaintiff :  Held,  that  this  amounted  to  a  verdict  for  the  defendant. 

The  Court  refused  to  set  aside  the  certificate  on  the  ground  that  it  was 
made  some  months  after  the  jury  process  was  returnable,  the  plaintiff 
not  having  withdrawn  from  the  reference  on  that  groimd. 

This  was  an  action  of  assumpsit  for  work  and  labour,  brought 
to  recover  the  amount  of  a  builder's  bill.  The  particulars  of 
demand  claimed  the  sum  of  104Z.  12«.  The  defendant  pleaded, 
as  to  the  sum  of  801,,  payment  before  action  brought ;  and,  as  to 
the  further  sum  of  45L,  payment  of  that  sum  into  Court :  to 
which  the  plaintiff  replied  damages  ultra.  The  cause  came 
on  for  trial  in  Easter  Term  last,  and  was  then  referred  to  the 
arbitration  of  a  surveyor,  who  was  to  measure  and  value  the 
work  done  by  the  plaintiff,  and  to  certify  for  whom  and  for  what 
sum  the  verdict  was  to  be  entered :  no  order  of  Nisi  Prius  was 
drawn  up.  The  jury  process  was  returnable  in  Trinity  Term. 
In  October  following,  the  arbitrator  delivered  in  his  certificate, 
in  the  following  terms :  "I  hereby  certify  that  I  am  of 
opinion  that  74Z.  Is.  is  a  fair  and  proper  sum  to  be  paid  by  Mr. 
Yates  to  Mr.  Salter."  The  associate  thereupon  entered  the 
verdict  for  the  plaintiff  for  291.  7«.,  and  delivered  the  postea  to 
his  attorney. 

Kelly  had  obtained  a  rule  to  show  cause  why  the  verdict 
should  not  be  entered  for,  and  the  postea  delivered  to,  the 
defendant ;  contending  that  the  certificate  amounted  to  a  finding 
that  the  plaintiff's  whole  demand  amounted  only  to  the  sum  of 
Ul.  Is. 

Humfrey  now  showed  cause : 

Whatever  the  arbitrator  might  have  meant  by  his  certificate, 
it  is  by  necessary  construction  an  award  in  favour  of  the  plaintiff. 
It  must  be  taken  to  have  reference  to  the  state  of  the  cause  at 
the  time  of  the  submission,  at  which  time  901.  only  had  been 
actually  paid ;  and  the  issue  was,  whether  451.  was  a  sufficient 
sum  to  cover  the  rest  of  the  plaintiff*  s  claim.  Then  the  arbitrator 
says,  that  741.  Is.  is  a  fair  sum  to  be  paid  to  the  plaintiff — that 
[  *68  ]       is,  to  satisfy  the  unsatisfied  part  of  *his  claim. 
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(Lord  Abinobb,  G.  B.  :   The  defendant  construes  that  sum      Saltbr 
to  include  the  whole  sum  that  ever  was  to  be  paid ;    and  it       Tates. 
appears  to  me,  on  the  face  of  the  certificate,  that  he  is  right. 
Nothing  is  submitted  to  the  arbitrator  but  the  value  of  the  work. 

GuBNBT,  B. :  Surely  it  is  the  valuation  of  the  whole  work ; 
he  does  not  say  "  remaining  to  be  paid." 

Parke,  B.  :  If  you  are  to  take  the  certificate  literally,  you  are 
entitled  to  74Z.  7s.  beyond  the  80Z.  and  the  451.) 

It  is  to  be  construed  with  reference  to  the  time  of  action  brought, 
being  equivalent  to  a  verdict  given  by  the  jury. 

(Lord  Abinoer,  C.  B.  :  I  think  it  may  be  collected  on  the  face 
of  the  certificate  alone,  that  it  was  meant  to  comprehend  all 
that  ever  was  payable,  because  else  he  would  have  deducted  the 
45L  as  well  as  the  SOZ. 

Parke,  B.  :  You  did  not  claim  the  sum  of  74Z.  Is.  at  the  time 
of  the  reference ;  then  the  only  alternative  is,  that  the  certificate 
must  be  taken  to  refer  to  the  sum  due  at  the  time  of  action 
brought,  or  to  the  whole  value.  Now,  what  is  there  to  fix  it  to 
the  time  of  action  brought  ?) 

Then,  secondly,  the  certificate,  not  being  made  within  the 
period  at  which  the  jury  process  was  returnable,  was  ineffectual 
altogether.  In  such  a  case  the  arbitrator  stands  in  the  place  of 
the  jury ;  his  award  is  in  fact  the  verdict  of  the  jury.  When  an 
order  of  Nisi  Prius  is  drawn  up,  it  is  to  meet  this  very  diflSculty. 

(Parke,  B.  :  It  is  impossible  that  it  could  have  been  the 
intention  of  these  parties  that  the  certificate  sht)uld  be  in 
place  of  the  verdict,  and  be  made  at  the  same  time;  the 
arbitrator  was  to  have  a  reasonable  time  to  ascertain  the  amount 
by  measure  and  value.) 

Lord  Abinoer,  G.  B.  : 

I  think  we  could  not  with  propriety  set  aside  the  certificate  for 

this  defect,  without  an  affidavit  on  your  part  that  you  withdrew 

from  the  reference  on  this  ground. 

Rule  absolute. 
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1836.  EEADE  V.  BUTTON  and  Othebs. 

Beck,  of        (2  Meeson  &  Welaby,  69—70 ;  8.  0.  2  Gale,  228 ;  6  L.  J.  (N.  S.)  Ex.  116.) 

P       '  Where  a  cause  was  referred  to  two  arbitrators,  with  power  to  them  to 

'-       -'  appoint  a  third,  the  award  to  be  xaade  by  a  day  named,  or  such  other 

day  as  they  or  any  two  of  them  should  appoint,  and  the  two  originally 
named  enlarged  the  time  for  making  the  award  before  they  appointed 
the  third:  Held,  that  this  was  an  invalid  enlargement,  and  that  the 
award  made  by  the  three  could  not  be  enforced  by  attachment. 

A  RULE  ni%i  having  been  obtained  for  an  attachment  for 
non-performance  of  an  award  made  in  this  cause, 

TVightman  showed  for  cause,  that  the  appointment  of  a 
third  arbitrator  was  invalid,  and  the  award  therefore  could  not 
be  enforced  by  attachment.  By  the  submission,  the  cause  was 
referred  to  two  arbitrators,  with  power  to  them  to  appoint  a 
third ;  the  award  to  be  made  ''on  or  before  the  first  day  of 
Easter  Term  then  next,  or  on  such  other  day  as  they  the  said 
arbitrators,  or  any  two  of  them,  should  appoint."  It  appeared 
that  the  time  was  enlarged  by  the  two  originally  named,  before 
they  appointed  the  third.  He  objected  that  this  was  not  in 
accordance  with  the  submission,  which  contemplated  that  there 
should  be  two  out  of  the  three  to  enlarge  the  time,  not  the  first 
two  only ;  and  referred  to  a  case  of  Hughes  v.  Gam^tt  (i),  in  the 
King's  Bench,  Michaelmas  Term,  1822,  in  which  the  point  was 
so  decided. 

ChandlesSy  in  support  of  the  rule,  urged,  in  the  first  place, 
that  the  objection  was  too  late  at  this  stage  of  the  proceedings. 
The  party  ought  to  have  resisted  the  further  prosecution  of 
the  reference,  and  not  to  have  allowed  the  three  to  make  the 
award. 

(Parke,  B.  :  It  does  not  follow  that  he  may  not  be  bound  by 
the  award,  because  there  may  have  been  a  new  submission  by 
parol,  but  it  cannot  be  enforced  by  an  attachment.) 

In  a  case  In  the  matter  of  Hick  (2),  the  subsequent  appearance 
of  the  parties  before  the  arbitrators  was  held  a  waiver  of  a 
similar  invalidity. 

(1)  Not  reported.  (2)  21  R.  R.  511  (8  Taunt.  694). 
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Parke,  B.  :  Bbadb 

V, 

That  was  on  an  application  to  set  aside  the  *award,  which      Button. 
makes  all  the  difference.     We  cannot  grant  an   attachment,        ^  *^^  ^ 
unless  the  award  was  made  in  pursuance  of  the  rule  of  Court. 

The  rest  of  the  Court  concurring, 

Rule  discharged. 


BEOOKS  V.  ELKINS. 

(2  Meeson  &  Welsby,  74—76;  S.  C.  2  Gkde,  200;  6  L.  J.  (N.  S.)  Ex.  6.) 

An  instniment  in  the  following  form,  "  11th  October,  1831.  I.  0.  U. 
20/.,  to  be  paid  on  the  22nd  inst,  W.  £.,"  requires  a  stamp,  either  as  a 
promissory  note,  or  as  an  agreement  for  the  payment  of  money  above  the 
value  of  10/. 

Assumpsit  for  money  due  from  the  defendant  to  the  plaintiff. 
The  defendant  pleaded  a  set-off. 

At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  London  sittings 

after  last  Trinity  Term,  the  defendant,  to  prove  his  set-off,  gave 

in  evidence  the  following  document : 

"  11th  October,  1831. 

"  I.  0.  U.  20Z.  to  be  paid  on  the  22nd  instant. 

"  W.  Brooks." 

It  was  objected  that  this  was  not  admissible  in  evidence, 
^inasmuch  as  it  was  not  stamped,  and  that  it  ought  to  have  been 
stamped  as  a  promissory  note.  The  learned  Judge  however 
received  it  in  evidence,  giving  the  plaintiff  leave  to  move  to 
increase  the  damages,  if  the  Court  should  be  of  opinion  that  it 
required  to  be  stamped,  and  was  not  therefore  admissible  in 
evidence.  The  plaintiff  recovered  a  verdict  for  85Z.,  the  jury 
deducting  the  201.  for  the  I.  0.  U. 

Maule^  on  a  former  day  in  this  Term,  moved  to  increase  the 
damages  : 

This  is  not  the  case  of  an  ordinary  I.  0.  U.,  which,  being 
nothing  but  a  bare  admission  of  a  debt,  is  evidence  only  from 
which  the  law  will  imply  a  promise  to  pay  the  money.  But  this 
contains  an  express  promise  to  pay  the  money  on  a  day  certain, 
and  is  in  effect  a  promissory  note,  and  ought  to  have  been 
stamped  as  such. 


1836. 

Rtch,  of 
Pleus. 

[7i] 


[•75] 
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Bbookb  The  GouBT  having  granted  a  rule  nin, 

V. 

Blkinb.  Erie  now  showed  cause : 

It  is  quite  clear  that  an  I.  0.  U.  does  not  require  a  stamp  ; 
and,  if  so,  why  should  the  simply  adding  "  to  be  paid  on  a  given 
day"  render  a  stamp  necessary?  The  ordinary  I.  0.  U.  shows 
that  the  parties  stand  in  the  relation  of  debtor  and  creditor,  and 
this  does  no  more. 

(Parke,  B.:  A  case  may  be  put  very  close  to  this,  "I.O.U. 
201.,  to  be  paid  on  demand."  The  question  is,  whether  it 
imports  a  promise.     If  it  does,  it  requires  a  stamp.) 

Per  Curiam  : 

This   is  either  a  promissory  note,   to  constitute  which   no 

particular  form  of  words  is  requisite ;  or  it  is  an  agreement  for 

the  payment  of  money  above  the  sum  of  10?. ;  and  in  either  view 

of  the  case  it  requires  a  stamp. 

Rule  absolute  (i). 

1886.       TXJEQUAND  AND  Others,  Assignees  of  William  Knight, 
£^h.o/  A  Bankrupi\  V.  JOHN  KNIGHT. 

Pleas.  ' 

r  gg  -J  (2  Meeson  &  Welsby,  98—101 ;  S.  C.  2  Gale,  192 ;  6  L.  J.  (N.  S.)  Ex.  4.) 

Trover  for  a  lease  by  the  assignees  of  a  bankrupt.  Plea,  that  before 
the  bankruptcy  the  bankrupt  deposited  the  lease  with  the  defendant  as 
a  collateral  security  for  money  which  the  bankrupt  then  owed  him. 
At  the  trial,  the  plaintiffs  attempted  to  show  that  the  lease  was  deposited 
after  the  act  of  bankruptcy,  and  for  that  purpose  called  a  witness,  who 
had  been  the  attorney  for  the  bankrupt  after  the  act  of  bankruptcy,  and 
had  been  applied  to  by  him  to  raise  him  money.  It  was  then  proposed 
to  ask  him  whether  the  bankrupt  had  not  the  lease  in  his  possession  at 
that  time :  Held,  that  this  was  privileged  from  disclosure,  as  being  a 
confidential  communication  made  to  him  relative  to  his  character  as 
an  attorney. 

Tbover  for  the  lease  of  a  public-house,  dated  the  26th  of  August, 

1835,  granted  by  one  Calvert  to  William  Knight,  the  bankrupt. 

r  99  ]  Pleas,  first,  not  guilty ;  secondly,  that  the  plaintiffs  were  not 

possessed  of  the  lease  as  of  their  own  property ;  thirdly,  that 

the  said  William  Knight,  before  he  became  bankrupt,  to  wit,  on 

the  28th  of  September,  1885,  deposited  the  said  lease  with  the 

(1)  See  Qre€7)  v.  Davies,  28  E.  R.  Jhocoii,  43  E.  R.  495  (4  Ad.  &  EI. 
230  (4  B.  &  C.  235) ;  and  Morrie  v.      845). 
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defendant  as  a  collateral  security  for  the  repayment  of  the  sum    tubquand 
of  850{.,  in  which  sum  he  the  said  William  Knight  was  then      knioht. 
indebted  to  him  the  defendant. 

Beplication  to  the  last  plea,  de  inJHvid. 

At  the  trial  before  Lord  Abinger,  G.  B.,  at  the  London  sittings 
after  last  Hilary  Term,  it  was  proved  that  the  fiat  of  bankruptcy 
was  issued  against  William  Knight  on  the  19th  of  December, 
1835,  within  two  months  after  the  act  of  bankruptcy.  The  case 
on  the  part  of  the  plaintiffs  was,  that  the  lease  had  been  deposited 
with  the  defendant  after  the  act  of  bankruptcy  was  committed ; 
and  for  the  purpose  of  showing  this,  they  called  a  witness,  who 
stated  that  he  had  been  the  attorney  for  William  Knight  in  the 
month  of  November,  1836,  and  that  Knight  had  applied  to  him 
to  procure  him  the  loan  of  a  sum  of  money.  The  plaintiffs' 
counsel  then  proposed  to  ask  him  whether  the  bankrupt  had  not 
the  lease  in  his  possession  at  that  time,  and  whether  he  had  not 
brought  it  to  him  for  the  purpose  of  raising  money  upon  it. 
It  was  objected,  that  the  witness  having  been  the  bankrupt's 
attorney  at  the  time,  the  communication  to  him  was  confidential, 
and  he  therefore  could  not  be  allowed  to  answer  the  question. 
The  Lord  Chief  Baron  ruled  in  favour  of  the  objection,  and  the 
evidence  was  rejected.  A  verdict  having  been  found  for  the 
defendant, 

Sir  F.  Pollock f  on  a  former  day  in  this  Term,  moved  for  a  rule 
to  show  cause  why  there  should  not  be  a  new  trial,  on  the 
ground  that  the  evidence  had  been  improperly  rejected : 

Where  an  attorney  is  employed  merely  to  raise  money,  that  is 
not  such  an  employment  as  brings  him  *within  the  rule  as  to  [  *ioo  ] 
confidential  and  privileged  communications.  It  is  admitted  that 
if  the  communication  had  relation  to  the  proper  business  of  an 
attorney,  it  would  be  protected ;  but  here  he  was  acting  in  the 
character  of  a  scrivener  only. 

(Lord  Abinger,  C.  B.  :  He  said,  "  I  was  at  that  time  defending 
several  actions  for  him  (the  bankrupt)." 

Aldbrson,  B.,  referred  to  CholmondeUy  v.  Clinton  (i). 
(1)  13  E.  R.  183  (19  Ves.  261). 
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TcBQDAND  Fabeb,  B.,  referred  to  WheaUey  v.  WiUianu  (i),  and  the  jadg- 
Knight,  ment  of  Lord  Brougham  in  Greenoiigh  v.  Gaskell  (2),  and  observed, 
''  Suppose  the  lease  came  into  his  hands  in  order  to  prepare  a 
security  for  money  already  agreed  to  be  advanced,  you  would 
say  that  it  was  brought  to  him  in  the  character  of  an  attorney. 
If  he  were  merely  a  licensed  conveyancer,  it  would  be  difficult  to 
say  that  he  would  be  privileged.") 

LOBD  AfilNOER,  C.  B. : 

The  Court  will  look  into  the  cases  decided  on  the  subject,  but 

the  inclination  of  their  opinion  is  against  you. 

Cur.  adv.  vuU. 
On  a  subsequent  day. 

Lord  Abinobr  said : 

In  this  case  a  motion  was  made  for  a  new  trial,  on  the  ground 
of  the  rejection  of  the  evidence  of  an  attorney.  The  Court  were 
at  the  time  strongly  inclined  to  hold  that  the  evidence  had  been 
properly  rejected,  but  wished  to  look  into  the  cfitses,  and 
particularly  that  of  Qreenough  v.  Oaskell,  where  Lord  Brougham 
went  through  all  the  authorities.  We  have  since  done  so,  and 
we  find  the  greater  weight  of  authority  is  in  favour  of  the  rejec- 
tion of  the  evidence.  As  to  the  point  of  this  document  being 
brought  to  the  witness  in  his  character  of  a  scrivener.  Lord 
Nottingham  laid  it  down  (s)  that  he  would  not  compel  a 
scrivener  to  disclose  the  communications  made  to  him. 

[  101  ]         AliDBRSON,  B. : 

The  rule  seems  to  be  correlative  with  that  which  governs  the 
summary  jurisdiction  of  the  Courts  over  attomies.  In  Ex  parte 
Aitken  (4),  that  rule  is  laid  down  thus :  ''  Where  an  attorney  is 
employed  in  a  matter  wholly  unconnected  with  his  professional 
character,  the  Court  will  not  interfere  in  a  summary  way  to 
compel  him  to  execute  faithfully  the  trust  reposed  in  him.  But 
where  the  employment  is  so  connected  with  his  professional 
character,  as  to  afford  a  presumption  that  his  character  formed 

(1)  1  M.  &  W.  533.  Skin.  404. 

(2)  36  R.  fi.  258  (1  My.  &  K.  98).  (4)  22  R.  R.  616  (4  B.  &  Aid.  47). 

(3)  Harvey  v.  Clayton,  19  R.  R.  66  See  also  Ex  parte  YetUman,  4  Dowl. 
(2  Swanst.  221,  w.).     See  also  Anon,,  P.  C.  309. 
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the  ground  of  his  employment  by  the  client,  there  the  Court    Tubquand 
will  exercise  this  jurisdiction."     So,  where  the  communication      kkight. 
made  relates  to  a  circumstance  so  connected  with  the  employ- 
ment as  an  attorney,  that  the  character  formed  the  ground  of  the 

communication,  it  is  privileged  from  disclosure. 

Rule  refused, 

CARD  WELL  v.  LUCAS  (1).  isse. 

(2  Meeson  &  WeUby,  111—123 ;  8.  C.  6  L.  J.  (N.  S.)  Ex.  52.)  ^^qf 

A  declaration  in  covenant  stated  that  one  J.  H.  was  seised  in  fee,  and 
being  so  seised,  by  a  certain  indenture,  with  the  consent  and  approval  L  ^^^  J 
of  the  said  J.  H.  then  given,  made  between  the  said  J.  H.  of  the  one 
part,  and  the  defendant  of  the  other  part,  (profert,  sealed  with  the  seal 
of  the  defendant,)  it  was  witnessed,  that,  for  the  considerations  therein 
mentioned,  he,  the  said  J.  H.,  did  demise  to  the  defendant,  his  executors 
and  administrators,  certain  premises  therein  mentioned ;  to  hold  to  him, 
his  executors,  &c.,  for  the  term  of  eleven  years.  By  virtue  of  which 
said  indenture,  and  by  permission  of  the  said  J.  H.,  the  defendant  after- 
wards entered  into  the  premises,  and  was  possessed  thereof.  That  J.  H. 
afterwards  made  his  will,  by  which  he  devised  the  estate  to  his  widow 
E.  for  life,  remainder  to  the  plaintiff  for  life.  It  then  averred  the  death 
of  J.  H.,  and  afterwards  of  E.,  his  wife,  whereupon  the  said  plaintiff 
became  and  was  seised  of  the  reversion  of  and  in  the  premises  in  his 
demesne  as  of  freehold  for  the  term  of  his  natural  life,  under  and  by 
virtue  of  the  will.  The  defendant  pleaded  in  effect  that,  although  the 
deed  was  his  deed,  yet,  that  it  was  not  signed  by  J.  H.,  nor  by  any  agent 
of  the  said  J.  H.  thereunto  lawfully  authorized  by  writing,  nor  was  any 
lease  for  the  said  term  of  eleven  years  put  into  writing  and  signed  by 
J.  H.,  or  any  agent,  &c, :  Held,  on  demurrer,  that  the  action  was  not 
maintainable  by  the  plaintiff  against  the  defendant  for  breaches  of  the 
covenants  in  the  indenture. 

CoTEKANT.  The  declaration  stated  that  one  John  Hodson, 
before  and  at  the  time  of  the  making  the  indenture  thereinafter 
mentioned,  was  seised  in  his  demesne  as  of  fee  of  and  in  the 
tenements  and  premises  thereinafter  mentioned  to  have  been 
demised :  and  being  so  seised,  theretofore,  to  wit,  on  the  25th  of 
March,  1825,  by  *a  certain  indenture  then,  with  the  consent  and  [  *112  ] 
approval. of  the  said  John  Hodson  then  given,  made  between 
the  said  John  Hodson  of  the  one  part,  and  the  said  defendant  of 
the  other  part,  (which  said  indenture,  sealed  with  the  seal  of  the 
defendant,  the  plaintiff  now  brought  here  into  Court),  it  was 
witnessed,  that  for  the  considerations  therein  mentioned,  he  the 
(1)  Discussed  in  Coixh  v.  Goodman  (1842)  2  Q.  B.  580,  597—599. 
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Gabdwsll  said  John  Hodson  had  demised,  granted,  leased,  set,  and  to  farm 
LuoAB.  lot)  and  by  those  presents  did  demise,  grant,  lease,  set,  and  to  farm 
let,  mito  the  said  defendant,  his  executors  and  administrators, 
all  that  messuage  or  tenement,  &c.,  (here  followed  a  description 
of  the  premises,)  to  have  and  to  hold  the  same  unto  the  said 
defendant,  his  executors  and  administrators,  as  follows ;  that  is 
to  say,  as  to  the  meadow  lands,  which  were  the  closes  called  &c., 
from  the  26th  of  December  then  last  past;  as  to  the  pasture  and 
arable  lands,  except  the  close  called  <kc.,  which  was  to  be  used  as 
an  outlet  in  the  last  year  of  the  term,  from  the  2nd  of  February 
then  last  past ;  and  as  to  the  said  close  called  Slc,  and  all  the 
residue  of  the  thereby  demised  premises,  from  the  12th  of  May 
then  next,  for  and  during  the  term  of  eleven  years  from  those 
respective  days  next  ensuing,  and  fully  to  be  complete  and  ended, 
yielding  and  paying  therefor  as  therein  mentioned.  And  the 
said  defendant  did  for  himself,  his  heirs,  executors  and  adminis- 
trators, covenant,  promise,  and  agree,  to  and  with  the  said  John 
Hodson,  his  heirs  and  assigns,  by  those  presents,  amongst  other 
things,  that  he  the  said  defendant,  his  executors  and  adminis- 
trators, should  and  would,  with  his  and  their  cattle,  eat  and 
consume  upon  the  thereby  demised  premises,  all  the  hay,  fodder, 
and  straw,  wheat  straw  excepted,  which  should  from  time  to  time 
during  the  said  term  arise  therefrom,  and  should  and  would 
yearly  and  every  year,  and  at  the  most  proper  and  seasonable 
time  or  times  in  each  year  during  the  said  term  thereby  granted, 
set,  spread,  and  bestow  in  an  husbandUke  manner  upon  such 
[  *ii8  ]  part  or  *parts  of  the  before-mentioned  meadow  lands  as  should 
be  most  in  need  thereof,  all  the  dung,  compost,  and  manure 
which  should  thereafter  arise  or  be  made  from  such  eating  and 
consumption  as  aforesaid,  or  be  otherwise  made  upon  the  said 
thereby  demised  premises,  save  and  except  the  dung  and  manure 
which  should  arise  or  be  made  from  such  eating  and  consump- 
tion as  aforesaid  in  the  last  year  of  the  said  thereb;^  granted 
term,  which  last-mentioned  dung  and  manure  should  be  left  in 
the  usual  or  common  middingstead  belonging  to  the  said  premises 
for  the  use  and  as  the  property  of  the  said  J.  Hodson,  his  heirs 
and  assigns ;  and  also  save  and  except  so  much  of  the  said  dung 
and  manure  as  should  be  sufficient  for  planting  yearly  any 
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quantity  of  potatoes  not  exceeding  one-fourth  part  of  an  acre ;  Cabdwell 
and  further,  that  after  the  hedges,  ditches,  gates,  stiles,  plats,  lucas. 
and  fences  of  and  belonging  to  the  thereby  demised  premises, 
should  have  been  put  into  good  and  tenantable  repair  and 
condition  by  and  at  the  expense,  of  the  said  J.  Hodson,  his  heirs 
or  assigns,  he  the  said  defendant,  his  executors  and  adminis- 
tirators,  should  and  would  from  time  to  time  and  at  all  times 
afterwards  during  the  then  residue  of  the  said  term  thereby 
granted,  at  his  and  their  own  expense,  keep  and  continue  the 
same  in  the  like  repair  and  condition,  and  so  yield  up  the  same 
at  the  term's  end:  as  by  the  said  indenture,  reference  being 
thereunto  had,  would  more  fully  appear.  By  virtue  of  which 
said  indenture,  and  by  the  permission  and  consent  of  the  said 
J.  Hodson,  the  said  defendant  afterwards,  to  wit,  on  the  25th  of 
March,  1825,  entered  into  and  upon  all  and  singular  the  said 
premises  so  mentioned  to  have  been  demised,  with  the  appur- 
tenances, and  became  and  was  possessed  thereof  for  the  said 
term  therein  mentioned ;  and  the  said  J.  Hodson  being  so  seised 
as  aforesaid,  he  the  said  J.  Hodson  afterwards,  to  wit,  on  the 
8th  of  February,  a.d.  1828,  duly  made  and  published  his  last 
*will  and  testament,  &c.  (It  then  stated  a  devise  to  trustees  [  *114  ] 
for  a  term  of  1,000  years,  on  certain  trusts,  and  subject  thereto 
to  the  devisor's  widow,  Ellen,  for  life,  or  until  her  second 
marriage;  remainder  to  the  plaintiff  for  life.)  And  the  said 
J.  Hodson  afterwards,  to  wit,  on  the  8th  of  February,  1828,  died 
80  seised  of  the  reversion  of  and  in  the  said  premises,  with  the 
appurtenances  as  aforesaid,  without  altering  his  said  will  as  to 
his  said  devises  of  the  said  premises,  with  the  appurtenances, 
whereupon  and  whereby  the  said  Ellen  then  became  and  was 
seised  in  her  demesne  as  of  freehold  for  the  term  of  her  natural 
life  of  the  reversion  of  and  in  the  said  premises,  with  the  appur- 
tenances, subject  to  the  said  term  of  1,000  years,  the  remainder 
thereof  after  the  death  or  second  marriage  of  the  said  Ellen 
belonging  to  the  plaintiff,  in  manner  as  in  and  by  the  said  will 
devised  and  declared;  and  the  said  Ellen  being  so  seised,  the 
said  term  of  and  in  the  said  premises  with  the  appurtenances, 
afterwards,  to  wit,  on  the  1st  of  February,  1829,  under  and  by 
virtue  and  in  pursuance  of  the  said  last  will  and  testament,  and 
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Cardwell  the  provisions  thereof,  ceased,  determined,  and  became  and  was 
Lucas.  utterly  void  to  all  intents  and  purposes  whatsoever,  the  S€kid 
premises  or  any  part  thereof  not  having  been  sold,  mortgaged, 
or  disposed  of  for  the  purposes  aforesaid,  or  otherwise.  And  the 
said  Ellen  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid, 
died  so  seised  without  having  intermarried  a  second  time:  where- 
upon and  whereby  the  said  plaintiff  then  became  and  was  seised 
of  the  said  reversion  of  and  in  the  said  premises  with  the  appur- 
tenances, in  his  demesne  as  of  freehold,  for  the  term  of  his 
natural  life,  under  and  by  virtue  of  the  said  last  will  and 
testament.  The  declaration  then  averred  several  breaches  of 
the  covenants  therein  set  forth,  viz.,  for  not  consuming  the  hay 
upon  the  premises,  for  not  spreading  the  manure  on  such  of  the 

[  *115  ]  land  as  most  wanted  it,  and  that  ^although  the  fences  were 
repaired  by  Hodson,  the  defendant  did  not  keep  them  in  repair. 
The  defendant,  after  craving  oyer  of  the  indenture,  pleaded,  that 
although  well  and  true  it  is  that  the  said  indenture  is  his  the 
defendant's  deed,  and  that  the  said  John  Hodson  did  die  as  in 
the  declaration  is  alleged,  yet  the  defendant  says,  that  the  said 
indenture  was  not  signed  by  the  said  John  Hodson,  or  by  any 
agent  or  agents  of  the  said  John  Hodson  thereunto  lawfully 
authorized  by  writing ;  nor  was  any  lease  of  the  said  premises 
(so  by  the  said  indenture  witnessed  to  have  been  demised  as 
above  mentioned)  for  the  said  term  of  eleven  years  in  the  declara- 
tion in  that  behalf  mentioned  put  in  writing,  and  signed  by  the 
said  John  Hodson,  or  any  agent  or  agents  of  the  said  John 
Hodson  thereunto  lawfully  authorized  by  writing.  And  this  he 
is  ready  to  verify,  &c. 

Beplication — that  before  and  at  the  time  of  the  making  by 
the  said  John  Hodson  of  the  demise  in  the  said  indenture 
witnessed  to  have  been  made  as  aforesaid,  and  at  the  time  of 
such  delivery  of  the  possession  of  the  premises  mentioned  in  the 
declaration  as  hereinbefore  mentioned,  to  wit,  on  the  day  and 
year  aforesaid,  he  the  said  John  Hodson  had  the  possession  of 
all  and  singular  the  said  premises  in  the  declaration  mentioned. 
And  that  being  so  thereof  possessed,  he  the  said  John  Hodson 
afterwards,  to  wit,  on  the  day  and  year  aforesaid,  demised  the 
same,  and  delivered  the  possession  thereof  thereupon  to  the  said 
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defendant,  to  hold  the  same  as  tenant  thereof,  according  to  the     Cabdwbll 

terms  of  the  said  indenture.     And  that  he  the  said  defendant       lucas. 

then  had,  took,  accepted,  and  received  such  possession  of  all  and 

singular  the  said  premises  of  and  from  him  the  said  John  Hodson, 

under  and  by  virtue  of  such  delivery  and  demise  by  the  said 

John  Hodson,  to  hold  the  same  according  to  the  terms  of  the 

said  indenture ;  and  became  and  was  tenant  thereof  under  and 

by  virtue  *of  the  said  demise,  and  delivering  up  possession  as       [  ^^i^  ] 

aforesaid,  to  hold  the  same  premises  according  to  the  terms  of 

the  said  indenture,  and  held  and  enjoyed  the  same  accordingly 

as  such  tenant  as  aforesaid,  for  and  during  the  whole  of  the 

said  term  mentioned  in  the  said  indenture  continually,  until  the 

determination  thereof.     Concluding  with  a  verification. 

Demurrer,  assigning  the  following  causes.  First,  there  being 
no  signed  lease,  the  estate  created  by  the  demise  mentioned  in 
the  replication  was  only  an  estate  at  will,  which  determined  on 
the  lessor's  death.  Second,  that  the  plaintiff  ought  to  have 
stated  in  the  replication  the  estate  which  he  means  to  say  the 
defendant  took  by  the  said  demise.  Third,  that  the  plaintiff 
ought  to  have  stated  how  the  demise  was  made.  Fourth,  that  if 
the  plaintiff  means  by  his  replication  to  say,  that  the  estate  for 
years  witnessed  by  the  indenture  to  have  been  created  was  so 
created,  he  ought  to  have  denied  the  truth  of  the  plea,  by 
alleging  that  there  was  some  lease  properly  signed,  or  to  that 
effect.  Fifth,  that  the  replication  is  a  departure  from  the 
declaration.  Sixth,  that  if  the  replication  is  intended  to  raise 
an  estoppel,  the  plaintiff  ought  to  have  so  pleaded,  and  relied  on 
the  estoppel.  But,  lastly,  that  there  is  nothing  in  the  record  to 
estop  the  plaintiff  from  relying  on  the  Statute  of  Frauds. 

Joinder  in  demurrer. 

Cresswellf  in  support  of  the  demurrer : 

The  plaintiff  does  not  deny  the  defendant's  allegation  that 
Hodson  did  not  execute  the  lease:  there  was,  therefore,  no 
demise  for  eleven  years;  and,  if  no  such  term  was  executed, 
there  could  be  no  reversion  in  the  plaintiff.  By  the  third  section 
of  the  Statute  of  .Frauds,  there  cannot  be  any  lease  for  a  term 
of  years,  except  it  be  by  deed  or  note  in  writing,  signed  by  the 
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Cabdwbll  party  granting  it,  or  by  his  agent  *thereunto  lawfully  authorized. 
LucAB.  There  was  in  this  case,  therefore,  nothing  more  than  a  tenancy 
[  •117  ]  from  year  to  year.  If  so,  the  reversion  was  after  the  determina- 
tion of  that  year ;  and  then  the  next  year  a  new  tenancy  would 
take  place  and  another  reversion,  and  so  on ;  but  the  covenants 
would  attach  to  the  reversion  which  happened  at  the  end  of  the 
first  year,  if  any :  Webb  v.  Russell  (i).  There  might  be  a  remedy 
in  assumpsit. 

(Lord  Abinger,  G.  B.  :  Your  plea  amounts  to  this,  that  the 
reversion  did  not  come  to  the  plaintiff.) 

There  is  no  such  demise  as  alleged,  and  therefore  no  such  a 
reversion.  Then  there  is  another  objection  to  the  replication, 
namely,  that  it  is  a  departure  from  the  declaration.  It  does  not 
traverse  the  plea. 

(Lord  Abinger,  G.  B.  :  The  question  turns  on  the  plea ;  is 
your  plea  a  good  one  ?  Suppose  you  had  pleaded  that  Hodson 
did  not  demise  nwdo  et  formd,  would  that  be  a  good  plea  if  you 
had  executed  the  deed  ?) 

The  plea  would  have  been  good,  though  the  plaintiff  might  have 
replied  the  estoppel. 

(Parke,  B.  :  If  the  lease  was  not  executed  by  the  lessor,  there 
could  be  no  estoppel :  Wilson  v.  Wool/ryes  (2).  There,  in  covenant, 
the  plaintiffs  declared  that  A.,  B.,  G.,  and  D.,  by  indenture, 
demised  to  the  defendant,  and  made  profert  of  the  counterpart. 
The  defendant  pleaded  non  est  factum.  And  it  was  held,  that 
after  proof  of  the  execution  of  the  counterpart  by  the  defendant, 
it  was  competent  to  him  to  produce  the  demising  part,  to  show 
that  only  two  of  the  lessors  executed  it ;  and  a  nonsuit  having 
been  entered,  that  the  nonsuit  was  right.  This  is  as  like  a  plea 
of  non  est  factum  as  can  possibly  be.) 

As  to  the  original  lessor,  he  might  perhaps  have  maintained  the 
action,  but  here  there  was  no  such  demise  as  alleged,  and  no 
reversion  in  the  plaintiff.    Another  answer  is,  that  if  there  was  a 
tenancy  at  will,  it  would  determine  at  the  death  of  the  lessor. 
(1)  IE.  B.  725  (3  T.  E.  ;i93).  (2)  18  E.  E.  396  (6  M.  &  S.  341), 
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Cotcling,  contra :  Cabdwbll 

V. 

The  plea  is  bad,  and  the  declaration  good.  It  is  clear,  that  Luoab. 
the  mere  non-execution  of  an  indenture  by  a  party  will  not  l^^^l 
preclude  him  from  maintaining  an  action  upon  it :  Clement  v. 
Henley  (i) ;  and  the  converse  has  been  recently  decided,  that 
whoever  may  sue  as  party  to  an  indenture  must  sue :  Petrie  v. 
Bury  (2).  But  not  only  may  a  party  sue  who  has  not  executed, 
but  Gilbert,  G.  B.,  Bac.  Abr.  Leases  (0),  after  considering  the 
authorities,  holds  that  a  lessee  is  equally  estopped  by  an  inden- 
ture executed  by  himself,  although  unexecuted  by  the  lessor,  if 
there  be  no  incapacity  in  either  of  the  parties.  And  Hullogk,  B., 
in  Paul  V.  Meek  (3),  says,  ''It  seems  to  me,  therefore,  that  this 
counterpart  was  admissible  as  original  evidence,  and  precluded 
the  defendant  from  going  into  proof  of  the  original  lease."  So, 
in  the  ordinary  case  of  a  bond,  the  obligor  is  estopped,  though 
the  obligee  never  executes.  Now,  here  it  is  not  stated  as  a  fact 
that  Mr.  Hodson  demised,  as  was  the  case  in  Wilson  v.  WoolfryeSj 
and  which  was  decided  on  the  ground  of  variance  only,  but  with 
a  testatum  existit  that  he  demised,  and  so  the  estoppel  relied 
upon.  In  Webb  v.  Russell  no  question  of  this  kind  arose ;  there 
was  in  that  case  an  actual  reversion,  which  merged  in  the  ultimate 
reversion  in  fee. 

(Lord  Abimgbr,  G.  B.  :  The  difficulty  is  as  to  the  reversion  in 
the  plaintiff.) 

If  the  defendant  is  estopped  as  against  Mr.  Hodson,  he  is  equally 
estopped  as  regards  the  plaintiff,  who  has  the  same  estate  that 
Mr.  Hodson  had.  Estoppels  extend  to  privies  in  estate :  Palmer 
V.  Elkins  (4). 

(Pabke,  B.  :  That  case  decided  that  nil  habuit  in  tenementis 
is  not  a  good  plea  either  against  the  lessor  or  his  assignee.) 

If,  then,  the  lessee  is  equally  estopped,  whether  the  lessor 
executed  or  not,  it  may  be  admitted  that  the  plea  would  have 
been  good  if  it  had  shown  that  the  consideration  *of  the  covenant       [  *ii^  ] 

(1)  2  Eoll.  Abr.  22,  pi.  2.  (3)  31  E.  E.  559  (2  Y.  &  J.  120). 

(2)  27  E,  E.  383  (3  B.  &  C.  353 ;  (4)  2  Ld.  Eay.  1550. 
5  DowL  &  Ey.  152). 
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Cabdwbll  failed;  either  because  the  transaction  was  imperfect  and  the 
LU048,  lessee  never  entered,  in  consequence  of  the  non-execation,  or 
because,  after  entry,  he  was  subsequently  evicted.  The  cases  go 
on  the  want  of  consideration :  Com.  Dig.  Covenant  (F) ;  Rose  v. 
PauUon  (1).  There  the  declaration  stated,  that,  by  an  indenture 
between  A.  and  B.  (the  plaintiffs)  and  his,  B.'s,  wife,  and  one 
G.  (who  was  then  dead)  of  the  one  part,  and  D.  and  E.  and  the 
same  C.  of  the  other  part,  after  certain  recitals  it  was  witnessed 
that,  in  consideration  of  the  covenants  thereinafter  entered  into 
by  A.,  B.,  and  his  wife,  and  C,  and  of  lOs.  paid  the  said  D., 
E.  and  G.  covenanted  with  A.  and  B.,  and  his  wife  and  C.,  to 
pay  the  annuity.  It  appeared  on  the  pleadings,  that  A.  and  B. 
did  not  execute  the  deed ;  but  the  Gourt  held  that  they  could 
sue  for  the  annuity,  on  the  ground  that  the  consideration  had 
not  wholly  failed.  There,  indeed.  Lord  Tenterdbn  appears  to 
have  admitted  (2)  that  a  lessor  could  not  sue  on  an  indenture  of 
demise  if  he  had  not  executed  it ;  but  the  other  learned  Judges 
do  not  confirm  that,  and  Patteson,  J.  (s),  says  that  the  cases 
cited  did  not  apply,  ''  for  they  are  all  cases  in  which  a  lease  was 
in  contemplation,  and  where,  in  consequence  of  the  non-execution, 
the  relation  of  landlord  and  tenant  never  was  created."  Here 
that  relation  has  been  created. 

(Lord  Abinger,  G.  B.  :  As  you  put  it,  the  tenant  would  be 
liable  to  all  the  covenants,  although  he  could  have  no  action 
against  the  lessor.) 

There  might  be  a  difficulty  as  to  the  tenant's  species  of  remedy 
against  the  lessor;  but  here  it  appears,  from  the  declaration, 
that  the  tenant  has  enjoyed  in  the  same  manner  as  if  the 
landlord  had  executed,  and  for  the  whole  term.  After  such 
an  enjoyment  it  may  also  be  contended,  independently  of  the 
estoppel,  that  the  difficulty  suggested  by  the  defendant,  as  to 
[  •120  ]  the  want  of  a  demise  or  *reversion,  does  not  arise ;  since,  in 
one  sense,  the  defendant  has  enjoyed  under  a  demise  for  the 
whole  term.  '^  A  parol  lease  was  made  de  anno  in  annum 
quamdiu  ambahua  partibtis  placueiit;  it  was  adjudged  that  this 

(1)  36  B.  B.  761  (2  B.  &  Ad.  822).         (3)  36  B.    B.   769  (2  B.  &  Ad. 

(2)  36  B.  B.  766  (2  B.  &  Ad.  828).      831). 
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was  bat  a  lease  for  a  year  certain,  and  that  every  year  after  it    Cabdwell 

was  a  springing  interest  arising  upon  the  first  contract  and       lucas. 

parcel  of  it;  so  that  if  the  lessee  had  occupied  eight  or  ten 

years,  or  more,  these  years,   by  computation  from  the  time 

past,  made  an  entire  lease  for  so  many  years;  and,  if   rent 

was  in  arrear  for  part  of    one  of  those  years  and  part  of 

another,  the  lessor  might  distrain  and  avow  as  for  so  mach 

rent  arrear  upon  one  entire  lease,  and  need  not  avow  as  for 

several  rents  dae  upon  several  leases,  accounting  each  year 

a  new  lease.    And  this  seems  no  way  impeached  by  the  Statute 

of  Frauds  and  Perjuries,  which  enacts,  '  That  no  parol  lease 

for  above  three  years  shall  be  accounted  to  have  any  other 

force  or  effect  than  of  a  lease  only  at  will ;  but  with  this  the 

statute  has  nothing  to  do,   but  only  looks  forward  to  parol 

leases  for  above  three  years  to  come:"'   Bac.  Abr.  Leases  (L), 

p.  889. 

(Lord  Abinobr,  C.  B.  :  You  say  that  what  is  said  by  Comyns, 
Covenant  F.,  shows  that  the  objection  does  not  apply  where 
there  has  been  an  enjoyment  for  the  whole  term. 

Pahee,  B.  :  You  say  it  applies  only  where  there  has  been 
nothing  done  in  consequence  of  the  non-execution  of  the  deed.) 

Yes,  and  the  last  authority  shows  that  the  objection  raised  from 

the  Statute  of  Frauds  is  not  tenable.     In  Soprani  v.  Skurro  (i), 

cited  by  Comyns,  the  breach  laid  in  the  declaration  was,  that, 

"  after  the  sealing  and  delivery  of  the  said  indenture  by  the 

said  Welsh,   and  of  the   said  bond  by  the  plaintiffs,  durante 

pradicto  termino  7  annorum  per  indent,  prced.  dimiss.,  the  wall 

fell  for  want  of  repairs;"  and  it  did  not  appear  that  the  lessor 

had  executed  *that  indenture,  nor  was  it  averred  that  he  had      [  *i2i  ] 

demised ;  so  that,  for  any  thing  that  appeared,  the  lessee  had 

never  entered,  and  no  term,  in  any  sense,  had  ever  been  created. 

It  may  also  be  doubted,  whether  the  law  under  that  head  in 

Comyns  is  not  to  be  confined  to  cases  of  covenants  dependent 

and  implied  by  law.    It  seems  to  have  been  so  considered  in 

Waller  v.  Dean  and  Chapter  of  Norwich  (2),  and  there  may  be 

(1)  Yoly.  18.  (2)  Owen,  136,  cited  in  Comyns,  lb. 
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Cabdwell  a  reason  for  this ;  for  if  the  tenant  has  not  held  onder  a  demise 
LuGAB.  from  a  plaintiff,  he  may  have  to  pay  his  rent  a  second  time  to 
another  in  the  shape  of  mesne  profits,  bat  no  other  person 
could  maintain  an  action  against  him  for  not  farming  in  the 
particular  manner  alleged  in  the  covenants  sued,  as  in  the 
present  case,  and  therefore  those  covenants  may  be  said  to  be 
independent  of,  and  not  affected  by,  the  want  of  a  demise. 

Cress  well,  in  reply : 

The  case  of  Wilson  v.  Wool/ryes  turned  on  this  ground,  that 
it  was  put  in  issue  whether  the  plaintiffs  had  demised  or  not ; 
and  it  appearing  that  only  two  of  the  lessors  had  executed  the 
deed,  it  was  held  that  they  had  not  demised.  The  cases  of 
Clement  v.  Henley,  Petrie  v.  Buii/,  and  Paul  v.  Meek,  have  no 
application  to  the  present  case.  It  is  admitted  that  the  lessee, 
having  executed  the  lease,  would  be  estopped  from  saying  that 
the  lessor  had  no  reversion ;  but  the  question  here  is,  is  the 
plaintiff  the  reversioner  ?  If  it  is  said  that  a  testatum  existit 
does  not  amount  to  a  demise,  then  the  plaintiff  is  out  of  Court, 
for  the  declaration  is  bad,  there  being  nothing  to  which  the 
covenants  can  be  annexed.  The  plaintiff  is  bound  to  treat  it 
as  a  demise,  or  he  cannot  recover.  Then  cannot  the  defen- 
dant deny  it  by  his  plea  ?  The  case  of  Palmer  v.  Elkins  has 
already  received  its  answer  from  the  Court,  namely,  that  it 
[  *122  ]  decided  only  that  *a  plea  of  nil  halndt  in  tenementis  is  a  bad 
plea  either  against  the  lessor  or  his  assignee.  The  question 
here  must  be  tried,  not  by  what  has  taken  place  after,  but 
what  were  the  circumstances  at  the  time  the  lessee  first  took 
possession.  He  had  a  mere  tenancy  at  will,  which  would  be 
determined  by  Mr.  Hodson's  death,  and  it  was  to  that  reversion 
that  the  covenants  were  annexed.  Then  the  covenants  cannot 
be  disannexed  and  annexed  to  a  new  reversion.  The  question 
in  Legg  v.  Hackett  (i)  was  merely  one  of  pleading. 

(LoBD  Abinger,  C.B.  :  "When  a  man  has  held  for  seven  years 
under  a  tenancy  from  year  to  year,  you  may  allege  it  to  have 
been  for  a  term  of  seven  years. 

(1)  Bac.  Abr.  •* Leases"  (L.),  2. 
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Parke,  B.  :  It  was  not  merely  a  point  of  pleading,  though    Cardw£ll 
the  decision  may  have  been  come  to  in  order  to  enable  the       Ldcab. 
landlord  to  distrain  for  the  arrears  of  former  years ;  since  pre- 
vioasly  to  the  stat.  8  Anne,  c.  14,  a  landlord  could  not  distrain 
except  during  the  tenancy,  and  even  afterwards  only  during  the 
following  six  months.) 

Still  the  lessor  could  not  say  that  he  had  a  reversion  expectant 
on  the  determination  of  a  term  of  seven  years.  If  a  person 
who  executes  a  deed  is  estopped  as  regards  the  reversioner,  the 
question  still  remains,  is  the  plaintiff  that  reversioner?  It 
is  impossible  here  to  say  that  the  plaintiff  had  a  reversion 
expectant  on  a  term  of  eleven  years. 

(Lord  Abinger,  C.B.  :  The  case  has  been  very  well  argued  on 
both  sides.     The  Court  will  take  time  to  consider.) 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by — 

Lord  Abinger,  C.B.  (After  stating  the  pleadings,  his  Lordship 
proceeded) : 

This  action  being  brought  by  the  plaintiff,  as  assignee  of  the 
reversion,  it  is  quite  clear  that  it  cannot  be  maintained  unless 
he  be  assignee  of  the  reversion  to  which  the  covenants  in  the 
instrument  declared  *upon  are  annexed.  If  the  intended  lessor  [  *12S  ] 
had  signed  and  executed  the  lease,  the  covenants  would  have 
been  annexed  to  the  reversion  expectant  on  the  determination 
of  a  term  for  eleven  years,  which  reversion  would  have  been 
duly  assigned  to  the  plaintiff ;  but  as  the  intended  lessor  did  not 
execute  nor  sign  the  lease,  one  of  these  two  consequences  neces- 
sarily follows :  either  the  covenants  in  the  lease  are  void,  on  the 
ground  that  they  were  entered  into  in  contemplation  of  a  lease 
for  eleven  years,  and  that  the  foundation  of  them  was  the  exist- 
ence of  such  a  lease,  which  foundation  has  failed,  according  to 
the  doctrine  laid  down  in  Yelverton,  18,  Soprani  v.  Skurro^  Com. 
Dig.  Covt.  (F),  and  Rose  v.  Poulton  (i), — or,  if  the  lease  for 
eleven  years  must  be  considered  as  not  essential  to  the  validity 

(1)  36  E.  E.  761  (2  B.  &  Ad.  822). 


620  18S6.    EX.    2  MEE.  &  W.  123.  ir.r. 

Cabdwkll  of  the  covenants,  because  the  defendant  executed  the  indenture 
LucAB.  ft^d  took  possession  without  having  that  lease,  and  so  the  cove- 
nants were  not  void ;  still  they  were  annexed  to  the  reversion 
expectant  upon  a  mere  lease  at  will,  for  such  was  the  only 
interest  that  passed  to  the  defendant  by  the  parol  demise  of 
Mr.  Hodson,  implied  by  his  assent  to  the  lease.  On  the  latter 
supposition,  the  tenancy  was  determined  by  the  death  of  the 
lessor.  In  either  view  of  the  case,  therefore,  the  plaintiff  cannot 
recover.  If  a  tenancy  from  year  to  year  can  be  taken  upon 
these  pleadings  to  have  existed  at  any  time,  it  arose  subse- 
quently, from  the  occupation  by  the  defendant  for  more  than 
a  year;  and  the  covenants  are  certainly  not  annexed  to  a 
reversion  expectant  on  the  expiration  of  that  tenancy.  For  these 
reasons  this  action  cannot  be  maintained,  and  our  judgment 

must  be  for  the  defendant.  y,         x  x'    *i    ^  r   j    * 

Judgment  for  the  defendant. 


i«86.  TKIBE  V.  WINGFIELD. 

Exch.  of  (2  Meeson  &  Welsby,  128—129;  S.  C.  6  L.  J.  (N.  S.)  Ex.  20.) 

*  The  Court  held  that  an  under-sheriff  was  justified  in  laying  down  a 

^        -'  rule,  that  no  person  but  a  barrister,  or  an  attorney,  should  appear  as  the 

advocate  of  a  party  on  a  writ  of  trial. 

This  was  a  case  tried  before  the  under-sheriff  of  Warwick- 
shire, on  a  writ  of  trial ;  and  the  plaintiff  having  recovered  a 
verdict, 

Erie  moved  for  a  new  trial,  on  the  ground  that  a  person 
of,  the  name  of  Edmunds,  who  appeared  before  the  under- 
sheriff  as  the  advocate  of  the  defendant,  was  not  allowed  to  be 
heard  ;  the  under-sheriff  having  laid  down  a  rule  that  he  would 
hear  no  one  but  a  barrister  or  an  attorney.  The  defendant 
declined  to  conduct  his  case  in  person,  and  the  plaintiff  had 
a  verdict  as  in  an  undefended  cause. 

Lord  Abingeb,  C.  B.  : 

I  think  the  under-sheriff  was  quite  right.  As  long  as  I  have 
the  opportunity  of  saying  so,  I  will  never  lend  my  authority  to 
support  the  position,  that  a  person  who  is  neither  a  barrister 
nor  an  attorney  may  go  and  play  the  part  of  both. 
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Aldbbson,  B.  :  Trirb 

V, 

There  iu  in  such  a  case  none  of  that  control  which  is  bo  useful   winofield. 
where  counsel  or  attorneys  are  employed. 

It  being  suggested,  however,  that  the  same  person  had 
^repeatedly  practised  before  the  under-sheriff  on  former  occa-  [  *129  ] 
sions,  and  that  the  parties  were  not  aware  of  the  change  of 
practice,  the  case  stood  over  for  further  inquiry;  and  on  a 
subsequent  day,  an  ajffidavit  to  that  effect  being  produced,  a 
rule  nisi  was  granted  on  payment  of  costs. 

Cause  was  shown  by  GouUmm^  Serjt.,  on  affidavits  impugn- 
ing in  some  measure  the  statement  made  on  the  other  side ;  but 
eventually  the  rule  was  made  absolute ;  the  Goubt  stating,  hoi^- 
ever,  that  they  had  no  intention  of  interfering,  in  the  slightest 
degree,  with  the  rule  laid  down  by  the  under-sheriff. 

Rule  ahzolute  on  payment  of  costs. 


DOE  D.  GEOEGE  GOKD  v.  NEEDS  (1). 

(2  Meeson  ft  Welsby,  129—141 ;  S.  C.  6  L.  J.  (N.  S.)  Ex.  69.) 

A  testator,  by  will  dated  in  March,  1807,  devised  to  trustees  (not  using 
words  of  inheritance)  all  his  lands  in  B.,  on  trust  to  permit  his  wife  to 
enjoy  them  for  her  life,  and  after  her  decease,  on  trust  out  of  the  rents 
and  profits  to  pay  his  brother  an  annuity  of  10^.  for  five  years,  if  he 
should  so  long  live.  The  testator  then  devised  a  house  to  John  Gk)id, 
the  son  of  Oeorge  Gord;  another  to  George  Gbrd,  the  son  of  George 
Gt>rd ;  and  a  third  (after  the  expiration  of  certain  life  estates)  to  George 
Gord,  the  son  of  Gord.  He  bequeathed  also  legacies  amounting  in  the 
whole  to  65/.,  G^rge  Gord  and  John  Gk)rd,  the  sons  of  G^rge  Gord, 
being  two  of  the  legatees,  the  legacies  to  be  paid  by  the  trustees  when 
the  legatees  should  attain  the  age  of  twenty-one  years ;  and  he  appointed 
his  wife  sole  executrix :  Held,  that  evidence  of  the  testator*s  declara- 
tions was  admissible  to  show  that  he  intended  that  the  house  devised  to 
"  George,  the  son  of  Gord,"  should  go  to  George,  the  son  of  (George 
Gord :  Held,  also,  that  the  trustees  took  a  chattel  interest  in  the  devised 
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Exeh.of 
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[129] 


(1)  FoUowed  in  Grant  v.  Orant 
(1870)  L.  B.  5  C.  P.  727,  89  L.  J. 
C.  P.  272 :  and  as  later  cases  on  a 
aimilar  question,  see  In  the  goods  of 
(/BeiUy  (1878)  43  L.  J.  Prob.  5; 
Chartrr  v.  ChaHer  (H.  L,  1874)  L.  E. 


7  H.  L.  364,  43  L.  J.  P.  73;  Re 
Wolverton  Mortgaged  Estates  (1877) 
7  Ch.  D.  197,  47  L.  J.  Ch.  127;  In 
the  goods  of  Brake  (1881)  6  P.  D.  217, 
60  L.  J.  P.  48.— B.  C. 
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Dob  d.  lands,  either  until  the  legacies  were  paid,  or  until  the  legatees  had  all 

GoRD  attained  twenty-one. 

Xbedb.  ^'*  ^"  ejectment  by  a  devisee,  it  is  objected  at  Nisi  Piius  that  the 

legal  fee  is  in  trustees  named  in  the  will,  but  the  Coubt  is  of  opinion 
that  they  took  a  chattel  interest,  the  defendant  will  not  be  allowed 
to  avail  himself  of  this  objection,  so  as  to  have  a  new  trial,  inasmuch 
as  if  the  objection  had  been  correctly  stated  at  the  trial,  the  plaintiff 
might  have  removed  it  by  showing  that  the  chattel  interest  was 
determined. 

Ejectment  for  a  hoase  and  garden,  in  the  parish  of  Burles- 
combe,  in  the  county  of  Devon,  tried  before  Littledale,  J.,  at 
the  last  Spring  Assizes  for  that  county.  The  lessor  of  the 
plaintiff  claimed  under  the  will  of  John  Spark,  who  died  seised 
in  fee  of  the  premises  in  question,  and  others  in  the  same 
parish.  The  will  was  dated  the  2l8t  of  March,  1807,  and 
devised  as  follows : 
[  *130 ]  "I  give  and  bequeath  unto  my  two  friends,  Bichard  *Comer 

and  Henry  Bond,  yeomen,  all  those  my  freehold  lands,  tene- 
ments, and  hereditaments,  which  I  hold  in  fee  simple,  situate, 
lying,  and  being  in  the  parish  of  Burlescombe,  and  county  of 
Devon,  called  or  known  by  the  names  of  Harrises  and  Moor's 
Croft,  upon  this  special  trust  and  confidence  in  them  reposed, 
and  to  the  intent  or  purpose  that  they,  the  said  Bichard  Comer 
and  Henry  Bond,  and  the  survivors  and  survivor  of  them,  do 
and  shall  permit  and  suffer  my  wife,  Mary  Spark,  to  have,  hold, 
and  enjoy  the  same,  and  to  take  to  her  own  use  and  behoof  the 
rents,  issues,  and  profits  thereof  during  her  natural  life ;  and 
after  her  decease,  upon  this  further  trust  and  confidence,  and  to 
the  intent  and  purpose  that  the  said  trustees,  or  survivors  or 
survivor  of  them,  do  and  shall,  out  of  the  rents,  issues,  and 
profits  arising  out  of  my  said  freehold  lands  and  tenements,  pay 
or  cause  to  be  paid  unto  my  brother  David  Spark  the  yearly 
sum  or  annuity  of  ten  pounds  for  the  term  of  five  years,  if  he 
should  so  long  live ;  as  also  my  wearing  apparel  of  every  sort. 
Also  I  give  and  bequeath  unto  John  Gord  the  dwelling-house 
called  the  Middle  House,  and  part  of  the  orchard,  together  with 
the  garden  thereto  belonging,  to  hold  to  him  during  his  natural 
life,  and  after  his  decease  to  his  wife,  Mary  Gord,  and  after  their 
decease  to  John  Gord,  the  son  of  George  Gord,  and  his  assigns. 
Also  I  give  and  bequeath  unto  John  Gord  and  Jane  Needs  the 
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aforesaid  close  of  land,  called  Moor's  Croft,  to  hold  to  them       Dovd. 
daring  their  natural  lives  as  tenants  in  common,  and  not  as  ^, 

joint  tenants ;  and  after  their  decease  to  George  Gord,  the  son  Nbkds. 
of  George  Gord,  and  to  his  heirs.  Also  I  give  and  bequeath 
onto  Jane  Needs  the  dwelling-house  wherein  I  now  reside, 
together  with  the  pound-house,  garden,  and  other  appurte- 
nances thereunto  belonging,  to  hold  to  her  during  her  natural 
life ;  and  after  her  decease  to  her  daughter  Ann  Needs,  and 
her  assigns.  Also  I  give  and  bequeath  unto  Ann  Needs,  until 
the  decease  of  George  *Needs  and  Jane  Needs,  the  lower  house  [  *131  ] 
and  garden ;  and  after  their  decease  to  George  Gord,  the  son  of 
Gord,  and  his  assigns.  Also  I  give  and  bequeath  unto  George 
Gord,  the  son  of  John  Gord,  the  sum  of  ten  pounds,  and  to 
Jane  and  Elizabeth,  the  two  daughters  of  the  said  John  Gord, 
the  sum  of  five  pounds  each.  Also  I  give  and  bequeath  unto 
Mary  Gord,  the  daughter  of  Greorge  Gord,  the  sum  of  five 
pounds,  and  to  George  Gord,  the  son  of  the  said  George  Gord, 
the  sum  of  ten  pounds,  and  to  John  Gord,  one  other  son  of  the 
said  George  Gord,  the  sum  of  twenty  pounds.  Also  I  give  and 
bequeath  unto  George  Needs,  the  son  of  George  Needs,  the  sum 
of  ten  pounds.  All  which  said  legacies  to  each  of  them  given 
I  order,  will,  and  direct,  shall  be  paid  them  respectively  by  my 
trustees,  or  survivors  or  survivor  of  them,  when  they  come  to 
the  age  of  twenty-one  years ;  and  if  either  of  the  children  of 
John  Gord,  George  Gord,  or  George  Needs,  happen  to  die  before 
the  legacies  herein  and  hereby  to  them  given,  the  share  of  he, 
she,  or  they  so  dying  shall  remain  in  the  surviving  brothers  and 
sisters,  share  and  part  alike.  And  it  is  my  will  and  meaning 
that  my  said  trustees,  or  either  of  them,  shall  not  be  liable  to 
answer  or  make  good  any  loss  or  losses  that  shall  or  may 
happen  in  consequence  of  this  my  will.  And,  lastly,  I  do 
hereby  nominate,  constitute,  and  appoint  my  said  wife,  Mary 
Spark,  to  be  sole  executrix  of  this  my  last  will  and  testament." 

The  testator  died  in  January,  1812,  without  having  revoked 
or  altered  his  will.  Mary  Spark,  his  widow,  died  in  1819.  The 
devisees  Jane  Needs,  Ann  Needs,  and  George  Needs  had  also 
died  before  the  commencement  of  this  action.  The  lessor  of  the 
plaintiff,  who  was  the  George  Gord,  the  son  of  George  Gord, 
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Doe  d.       mentioned  in  the  will,  claimed  the  premises  in  question  under 

V.  the  devise  to  *'  George  Gord,  the  son  of  Gord/'  and  offered 

i  Nbbdb.      evidence  of  declarations  by  the  testator,  showing  that  he,  the 

!  lessor  of  the  plaintiff,  was  the  intended  devisee  in  remainder  of 

I  [  *182  ]      the  ***  lower  house  and  garden.**     It  was  contended  for  the 

defendant  that  this  evidence  was  not  admissible,  but  the  learned 

Judge  overruled  the  objection.    It  was  also  objected  that  the 

plaintiff  could  not  recover,  for  that  by  the  will  the  legal  estate 

was  vested  in  the  trustees.    The  learned  Judge  reserved  this 

point ;  and  a  verdict  having  been  found  for  the  plaintiff, 

BaU,  in  Easter  Term,  moved  pursuant  to  the  leave  reserved, 
and  obtained  a  rule  nigi  for  a  nonsuit  or  new  trial  on  these  two 
points  :  citing,  as  to  the  first,  2  Stark.  Evid.  925  ;  and,  as  to  the 
latter,  2  Saund.  11  a,  n.  17  ;  and  White  v.  Parker  (i). 

In  Trinity  Term,  cause  was  shown  by 

BompcLs,  Serjt.,  and  Moody  : 

First,  the  estate  is  vested  in  the  devisee,  unless  the  trustees 
took  the  legal  fee.  It  is  submitted  that  they  did  not.  In  the 
first  place,  there  are  no  words  of  inheritance  in  the  devise  to  the 
trustees  ;  but  in  other  parts  of  the  will,  where  legal  estates  are 
intended  to  be  given,  words  of  inheritance  are  repeatedly  made 
use  of.  The  testator,  therefore,  knew  what  words  were  proper 
to  create  a  limitation  in  fee.  In  Doe  d.  JVhite  v.  Simpson  (2), 
lands,  arrears  of  rent,  &c.  were  devised  to  trustees  and  the 
survivor  of  them,  and  the  executors  and  administrators  of  such 
survivor,  in  trust  out  of  the  rent  and  profits,  and  the  arrears, 
&c.,  to  pay  certain  annuities  for  lives,  and  a  sum  in  gross  for 
legacies;  and  from  and  after  payment  of  such  annuities  and 
money,  the  testator  devised  successive  estates  for  lives,  with 
a  remainder  in  tail ;  he  gave  the  trustees  also  a  general  power 
of  leasing  for  the  best  rent,  with  a  yearly  allowance  to  each  for 
their  trouble:  and  it  was  held,  that  after  the  death  of  the 
annuitants  and  the  raising  of  the  money  for  legacies,  the  legal 
[  *13S  ]  estate  vested  *in  the  devisee  over.  And  the  rule  of  law  is  there 
laid  down  to  be,  that  where  the  purposes  of  a  trust  can  be 

(1)  41  E.  U.  636  (I  Bing.  N.  C.  573).  (2)  5  Eaat,  162. 
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answered  by  a  less  estate  than  a  fee-simple,  a  greater  interest       Doe  d. 
than  is  sufficient  to  answer  such  purpose  shall  not  pass  to  them,  ^^ 

but  that  the  uses  in  remainder,  limited  on  such  lesser  estate  so       Needs. 
given  to  them,  shall  be  executed  by  the  statute.    The  authority 
of  that  case  was  confirmed  in  Doe  d.  Player  v.  Nicholla  (i). 

(Pabkb,  B.  :  Have  the  legacies  here  been  paid  ?) 

It  did  not  affirmatively  appear  that  they  had,  but  it  must  have 
been  the  case.  The  last  must  have  been  payable,  at  the  latest, 
in  1828,  the  will  being  dated  in  1807.  The  whole  amount  to  be 
paid  is  65Z.,  and  it  appears  that  the  annual  value  of  the  property 
devised  was  at  least  lOL,  since  the  testator  gives  an  annuity  of 
102.  to  be  paid  out  of  the  rents  and  profits ;  which  payment  would 
cease  in  1824,  five  years  after  the  death  of  the  widow.  Nor 
does  the  duration  of  the  estate  in  the  trustees  depend  on  the 
question  whether  the  legacies  are  in  fact  paid  off,  but  what  estate 
was  sufficient  for  the  purpose  of  paying  them.  If  not,  they  may 
keep  the  legal  estate  out  of  the  devisees  for  an  indefinite  period. 
The  chattel  interest  determines  at  the  time  limited  for  payment, 
unless  something  be  shown  to  extend  it.  But  it  may  also  be 
contended  that  the  legacies  are  an  implied  charge  on  the  real 
estate,  on  failure  of  the  personalty ;  in  which  case  no  estate 
vested  in  the  trustees  is  necessary  for  the  purpose  of  paying 
them.  The  gifts  to  the  several  devisees  are  absolute.  The 
testator  does  not  say  that  the  trustees  are  to  pay  them  out  of  the 
rents  and  profits,  although  when  he  intends  that,  as  in  the  case 
of  the  annuity  to  his  brother,  he  knows  how  to  express  it. 
This  may  be  considered  merely  as  an  appointment  of  trustees  to 
pay  the  annuity  and  legacies  (another  being  appointed  executrix), 
without  any  estate  being  vested  in  them. 

(Pabke,  B.  :  I  apprehend  it  will  make  no  difference  in  the  [  134  ] 
construction  of  this  will,  whether  the  legacies  were  to  be  paid 
absolutely  out  of  the  real  estate,  or  on  failure  of  the  personal ; 
the  trustees  must  equally  have  the  legal  estate  for  the  purpose. 
No  other  means  of  paying  them  appears,  except  out  of  the  rents 
of  the  real  estate.) 

(1)  25  E.  B.;.398  (1  B.  &  C.  336). 


526  1886,    EX.     2  MEE.  &  W.  134—185.  [r.r. 

Dob  d.       The  trustees  could  not  intervene  during  the  wife's  life  ;  yet  they 
p.  are  to  pay  the  legatees  on  their  respectively  attaining  twenty-one ; 

Nkbds.  therefore  they  must  have  the  means  of  paying  out  of  some  fund 
in  their  hands,  at  a  period  when  they  had  no  control  over  the 
real  estate.  The  legacies  are  not  charged  in  terms  either  on  the 
real  or  personal  estate  ;  although  the  testator  has  appointed  an 
executrix.  There  are  no  words  which  carry  an  express  trust  of 
the  real  estate  for  any  further  purpose  than  to  permit  the  wife 
to  enjoy,  and  to  pay  the  annuity.  For  the  purpose  of  the 
trustees  paying  the  legacies,  there  must  be  implied  either  a 
further  devise  to  them  of  the  real  estate,  or  a  bequest  to  them  of 
the  personal.  And  the  personalty  being  the  primary  fund  for 
that  purpose,  the  latter  implication  ought  rather  to  be  made. 

Secondly,  the  ambiguity  occasioned  by  the  omission  of  the 
Christian  name  in  this  devise,  was  one  which  parol  evidence  was 
properly  admitted  to  explain.  The  distinction  always  referred 
to  on  this  subject  is  between  patent  and  latent  ambiguities  ;  and 
it  is  commonly  said  the  ambiguity  is  patent,  where  you  can  see 
on  the  face  of  the  instrument  that  there  is  an  ambiguity,  and 
latent  where  you  cannot.  But  it  is  conceived  that  this  is  not  an 
accurate  statement  of  the  principle,  and  that  the  true  distinction 
is  this; — that  a  patent  ambiguity  is  one  which  arises  on  the 
inquiry  to  discover  the  meaning  of  the  testator  from  the  words 
he  has  used,  abstractedly  from  all  external  facts  or  persons: 
but  that  where  it  is  impossible  to  ascertain  the  meaning  without 

[  *136  ]  a  reference  to  extrinsic  ^things,  that  is  a  latent  ambiguity, 
which  you  must  have  recourse  to  evidence  aliunde  to  explain. 
Suppose  a  devise  to  Mr.  Smith — that  is  a  patent  ambiguity  in 
one  sense,  for  every  one  who  reads  it  sees  that  it  is  ambiguous ; 
yet  parol  evidence  would  clearly  be  admissible  to  explain  it: 
Cheyney's  case(i),  Abbott  v.  Ma««i€(2),  Beaumont  v.  Fell{z). 
But  why  is  such  a  devise  ambiguous  ?  Because  we  know 
extrinsically  that  there  are  a  multitude  of  Mr.  Smiths  :  to  which 
of  them  the  bequest  applies  can  be  known  only  by  extrinsic 
evidence.  In  like  manner,  how  otherwise  do  we  know  that 
there  is  not  a  George,  the  son  of  Gord  ?     There  is  therefore  of 

(1)  0  Co.  Rep.  68.  (3)  2  P.  Wms.  141. 

(2)  3  E.  E.  79  (3  Ves.  148). 
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necessity  some  extrinsic  evidence  admitted,  to  show  that  this  is       Dob  d. 
not  a  true  description.    We  cannot  have  any  apprehension  of  ^, 

the  existence  of  an  ambiguity,  without  some  reference  to  external  Nbbdb. 
circumstances — without  an  assumption  in  our  own  minds  of  some 
extrinsic  evidence.  If  there  were  a  person  of  the  name  of  Gord, 
having  no  Christian  name,  this  is  a  correct  description.  The 
cases  in  which  evidence  of  this  kind  has  been  refused,  were 
where  it  was  tendered  to  prove  the  intention  of  the  testator — 
his  own  construction  of  the  meaning  of  his  will — ^not  what  were 
the  persons  or  things  referred  to  by  it.  Where  a  blank  was  left 
for  the  Christian  name,  evidence  was  received  to  show  the 
testator's  intentions  with  regard  to  the  person  answering  to  the 
surname :  Price  v.  Page  (i).  So,  where  two  initials  of  the  party 
only  were  given  :  Abbott  v.  Maasie. 

(Aldebson,  B.,  referred  to  Doe  d.  Morgan  v.  Morgan  (2) ). 

In  Millar  v.  Travers  (3),  Tindal,  Ch.  J.,  enters  fully  into  the  con- 
sideration of  this  subject,  and  states  the  distinction  deducible 
from  the  authorities  to  be  this :  ''  That  an  uncertainty,  which 
arises  from  applying  the  description  contained  in  the  will  ^either  [  *186  J 
to  the  thing  devised,  or  to  the  person  of  the  devisee,  may  be 
helped  by  parol  evidence;  but  that  a  new  subject-matter  of 
devise,  or  a  new  devisee,  where  the  will  is  entirely  silent  upon 
either,  cannot  be  imported  by  parol  evidence  into  the  will 
itself."  .  .  .  *'  In  the  former  case  the  evidence  is  produced 
to  prove  facts,  which,  according  to  the  language  of  Lord  Coke, 
in  8  Co.  Bep.  155,  '  stand  well  with  the  words  of  the  will.'  "  This 
ie  a  case  falling  within  the  first  branch  of  this  classification. 
On  the  face  of  the  will,  the  testator  has  clearly  disposed  of  this 
particular  estate  to  a  particular  person:  but  the  uncertainty 
arises  from  applying  the  disposition  to  the  person  of  the  devisee. 
It  does  not  of  necessity  appear  on  the  face  of  the  will,  even  that 
the  description  applies  to  either  of  the  George  Gords  mentioned 
in  the  will.  It  may  or  may  not  turn  out,  from  the  parol 
evidence,  that  he  means  one  of  them.  The  principles  applying 
to  this  subject  are  admirably  laid  down  by  Mr.  Wigram,  in  his 

(1)  4  Ves.  680.  (3)  34  B.  R.  703^(8  Bing.  244). 

(•^)  38  B.  li.  611  (1  Cr.  &  M.  235). 
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Dob  d.       work  on  the  admission  of  extrinsic  evidence  in  the  interpretation 

r,  of  wills  (1).    The  following  are  additional  authorities  in  support 

Needs.      ^£  ^y^^  distinction  contended  for  by  the  plaintiff :  Hodgson  v. 

Fitch  (2),  Richardson  v.  Watson  (s).  Masters  v.  Masters  (4),  Smith 

V.  Coney  (6),  Careless  v.  Careless  (6). 

Ball,  in  support  of  the  rule : 

The  lessor  of  the  plaintiff  is  not  entitled  to  recover,  if  any 
estate,  whether  a  chattel  interest  or  not,  still  remains  in  the 
trustees. 

(Pabke,  B.  :  If  the  only  point  made  on  the  trial  was  that  they 

took  an  estate  in  fee,  I  think  you  are  too  late  now  to  raise  the 

objection ;  because,  if  it  had  been  then  contended  that  they 

[  *137  ]      took  a  chattel  interest,  the  lessor  of  the  plaintiff  might  *have 

supplied  the  defect  by  showing  that  the  legacies  were  discharged.) 

The  evidence  of  the  testator's  declarations  was  not  admissible. 
Mr.  Starkie  thus  states  the  rule  :  **  Ambiguities  which  arise  on 
the  face  of  the  will  cannot  be  removed  by  the  aid  of  extrinsic 
evidence;    they  may  be  helped  by  construction,  but  never  by 
averment."     In  Doe  d.  Preedy  v.  Holton  (7),  the  testator  devised 
to  A.  the  messuage  and  tenement  in  8.  wherein  he  resided,  with 
the  outhouses,  &c.  to  the  same  adjoining,  and  all  those  closes 
called  &c.,  part  of  the  farm  and  lands  in  his  own  occupation ; 
and  he  devised  to  B.  all  his  hereditaments  in  8.  not  before 
devised :  and  evidence  of  declarations  by  the  testator  that  he 
meant  that  certain  cottages  adjoining  to  his  residence,  and  not 
in  his  own  occupation,  should  go  to  B.,  was  held  inadmissible : 
and  Pattbson,  J.,  says — "  In  every  case  extrinsic  evidence  must 
be  received  for  the  purpose  of  showing  the  state  of  the  property, 
so  as  to  see  what  comes  within  the  clear  terms  of  the  devise  ; 
but  not  to  clear  up  any  difficulty  arising  upon  the  will  itself." 
Here  there  is,  on  the  face  of  the  will  itself,  the  greatest  difficulty 
to  be  cleared  up.    The  two  George  Gords,  the  sons  of  George  and 

(1)  P.  78.  (5)  6  Ves.  42. 

(2)  2  Yem.  593.  (6)  16  B.  B.  134  (1  Mer.  384). 

(3)  38  B.  B.  366  (4  B.  &  Ad.  787).  (7)  5  N.  &  M.  391. 

(4)  I  P.  Wins.  421. 
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John,  are  both  express  objects  of  the  testator's  bounty.   Looking,        dob  d. 
therefore,  at  the  other  parts  of  the  will,  it  is  impossible  to  say  r. 

with  certainty  which  is  the  object  of  the  devise  in  question.  Nbedb. 
This  is  in  effect  defeating  the  object  of  the  Statute  of  Frauds, 
and  making  a  devise  of  lands  by  parol.  It  is  not  like  the  case 
of  a  devise  to  two  persons  of  the  same  name,  either  of  whom 
will  fit  the  terms  of  the  devise.  In  Price  v.  Page  there  was  no 
express  decision  ;  the  case,  however,  is  distinguishable. 

(Aldbrson,  B.  :  The  principle  is  very  forcibly  laid  down  by 
GiBBS,  Ch.  J.,  in  Doe  v.  Chichester  {i) ;  he  seems  to  take  it  as  a 
question  arising  on  the  construction  of  the  *whoIe  instrument.)         [  *138  ] 

In  CasiUdon  v.  Turner  (2)  it  was  held,  that  where  there  is  an 
absolute  omission,  it  cannot  be  supplied  by  parol  evidence. 
Baylis  v.  The  Attorney-General  (3)  is  an  authority  to  the  same 
effect. 

Parke,  B.  : 

As  to  the  first  point,  if  it  appears  that  it  was  taken  at  the 

trial,  we  shall  consider  whether  on  that  ground  the  rule  ought 

to  be  made  absolute.    If  not,  the  rule  must  be  discharged  on 

that  point ;   because  there  is  no  ground  for  saying  that  the 

trustees  took  a  fee,  but  only  a  chattel  interest  for  some  indefinite 

term,  sufficient  to  enable  them  to  satisfy  the  legacies.    There 

can  be  no  doubt  that  it  was  unnecessary  for  them  to  take  the 

fee  :  it  is  different  from  the  cases  of  a  direction  for  the  payment 

of  taxes,  repairs,  <&c. ;  for  those  purposes  it  is  necessary  for  the 

trustees  to  take  the  fee  without  limitation.    And  it  is  equally 

clear  that  it  was  necessary  here  for  them  to  take  a  chattel  interest, 

either  till  the  legacies  were  paid,  or  till  the  legatees  attained 

twenty-one ;  which  of  the  two  it  is  unnecessary  to  determine, 

if  the  point  was  not  taken.    We  will  inquire  whether  it  was 

or  not. 

On  the  other  point. 

Cur.  adv,  vult. 

(1)  16  E.  B.  32  (4  Dow,  65).  v.  Jlort,  3  Br.  0.  0.  311 ;  I'ym  v. 

(2)  3  Atk.  257.  Blackburn,  3  Ves.  457. 

(3)  2  Atk.   239.     See  also  Hunt 
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DoEd.  In    the    present    Term    the    judgment    of    the    Court  was 

i,.  delivered  by — 

NSED& 

Pares,  B.  : 

In  this  case,  which  was  heard  before  my  brothers  Bolland, 
Alderson,  Gurney,  and  myself,  a  rule  nisi  for  a  new  trial  was 
obtained  on  two  grounds  :  first,  that  upon  the  true  construction 
of  the  will  of  John  Spark,  under  which  the  lessor  of  the  plaintiff 
claims,  the  legal  estate  in  the.  land  in  question  was  not  in  the 
plaintiffs,  but  in  the  trustees ;  and  secondly,  that  evidence  of 
[  *]89  ]  the  ^devisor's  declarations  was  improperly  received  on  the  trial, 
to  show  what  he  meant  by  a  particular  description  in  the  will. 

The  substance  of  the  will  was  as  follows.  (His  Lordship 
stated  the  provisions  of  the  will  set  forth  above.)  Upon  showing 
cause  against  the  rule  nisi  for  a  new  trial,  it  was  contended,  on 
the  part  of  the  lessor  of  the  plaintiff,  that  the  trustees  took  only 
a  chattel  interest,  till  the  annuity  and  legacies  were  paid,  and 
these  having  been  satisfied,  the  legal  estate  of  the  trustees  ceased; 
and  the  case  of  Doe  d.  White  v.  Simpson  (i),  and  the  authorities 
there  cited,  were  referreS  to  in  support  of  the  proposition ;  and 
the  first  objection  on  the  part  of  the  defendants  was  no  further 
insisted  upon.  The  only  point  therefore  remaining  to  be  con- 
sidered is,  whether  evidence  was  properly  admitted  of  the  devisor's 
declarations  to  show  what  person  he  meant  to  designate  by  the 
description  of  "  George  Gord,  the  son  of  Gord."  And  we  are  of 
opinion  that  such  evidence  was  properly  admitted. 

If,  upon  the  face  of  the  devise,  it  had  been  uncertain  whether  the 
devisor  had  selected  a  particular  object  of  his  bounty,  no  evidence 
would  have  been  admissible  to  prove  that  he  intended  a  gift  to  a 
certain  individual:  such  would  have  been  a  c^BeotamhiguitctspaUns, 
within  the  meaning  of  Lord  Bacon's  rule  (2),  which  ambiguity 
could  not  be  holpen  by  averment ;  for  to  allow  such  evidence  would 
be,  with  respect  to  that  subject,  to  cause  a  parol  will  to  operate  as 
a  written  one ;  or,  adopting  the  language  of  Lord  Bacon,  ''to  make 
that  pass  without  writing,  which  the  law  appointeth  shall  not 
pass  but  by  writing."  But  here,  on  the  face  of  the  devise,  no  such 
doubt  arises.     There  is  no  blank  before  the  name  of  Gord  the 

(1)  5  East,  162.  (2)  Maxims,  25. 
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father,  which  might  have  occasioned  a  doubt  whether  the  devisor 
had  finally  fixed  on  any  certain  person  in  his  mind.  The  ^devisor 
has  clearly  selected  a  particular  individual  as  the  devisee. 

Let  us  then  consider  what  would  have  been  the  case  it  there 
had  been  no  mention  in  the  will  of  any  other  George  Gord  the 
son  of  a  Gord :  on  that  supposition  there  is  no  doubt,  upon  the 
authorities,  but  that  evidence  of  the  devisor's  intention,  as  proved 
by  his  declarations,  would  have  been  admissible.  Upon  the 
proof  of  extrinsic  facts,  which  is  always  allowed  in  order  to  enable 
the  Court  to  place  itself  in  the  situation  of  the  devisor,  and  to 
construe  his  will,  it  would  have  appeared  that  there  were  at  the 
date  of  the  will  two  persons,  to  each  of  whom  the  description 
would  be  equally  applicable.  This  clearly  resembles  the  case  put 
by  Lord  Bacon  of  a  latent  ambiguity,  as  where  one  grants  his 
manor  of  8.  to  J.  F.  and  his  heirs,  and  the  truth  is  that  he  has 
the  manors  both  of  North  S.  and  South  S. ;  in  which  case  Lord 
Bacon  says,  ''  it  shall  ^e  holpen  by  averment,  whether  of  them 
was  that  which  the  party  intended  to  pass."  The  case  is  also 
exactly  like  that  mentioned  by  Lord  Coke  in  AUhanCs  case  (i) ; 
"if  A.  levies  a  fine  to  William  his  son,  and  A.  has  two  sons 
named  William,  the  averment  that  it  was  his  intent  to  levy  the 
fine  to  the  younger  is  good,  and  stands  well  with  the  words  of  the 
fine.''  Another  case  is  put  in  Counden  v.  Clarke  (2),  which  is  in 
point ;  **  if  one  devise  to  his  son  John,  where  he  has  two  sons  of 
that  name : "  and  the  same  rule  was  acted  upon  in  the  recent  case 
of  Doe  V.  Morgan  (d).  The  characteristic  of  all  these  cases  is,  that 
the  words  of  the  will  do  describe  the  object  or  subject  intended ; 
and  the  evidence  of  the  declarations  of  the  testator  has  not  the  effect 
of  varying  the  instrument  in  any  way  whatever :  it  only  enables  the 
Court  to  reject  one  of  the  subjects,  or  objects,  to  which  the  description 
in  the  will  applies;  and  to  determine  which  of  *the  two  the  devisor 
understood  to  be  signified  by  the  description  which  he  used  in  the 
will.  This  subject  has  been  most  ably  discussed  by  Mr.  Wigram, 
in  his  excellent  treatise  on  the  rules  of  law  respecting  the 
admission  of  extrinsic  evidence  in  the  interpretation  of  wills. 

There  would  then  have    been  no  doubt   whatever    of    the 


(1)  8  Co.  Eep.  155  a. 

(2)  Hob.  32. 


(3)  38  B.  B.  611  (1  Or.  &  M.  235). 
34—2 


Dob  d. 

GOBD 

r. 
Nebds. 

[•140] 


[•141] 


532 


1886.    EX.    2  MEE.  &  W.  141. 


[r.b. 


DOEd. 
GOBD 

Nbbds. 


admiasibility  of  evidence  of  the  devisor's  intention,  if  the  devise 
to  **  George,  the  son  of  6ord/'  had  stood  alone,  and  no  mention 
had  been  made  in  the  will  of  Greorge  the  son  of  John  Gord,  and 
George  the  son  of  George  Gord.  Bat  does  the  circumstance  that 
there  are  two  persons  named  in  the  will,  each  answering  the 
description  of  ''  George,  the  son  of  Gord,"  prevent  the  application 
of  this  rale  ?  We  are  of  opinion  that  it  does  not.  In  trath,  the 
mention  of  persons  by  those  descriptions  in  other  parts  of  the  will, 
has  no  more  effect,  for  this  purpose,  than  proof  by  extrinsic  evidence 
of  the  existence  of  sach  persons,  and  that  they  were  known  to  the 
devisor,  would  have  had :  it  shows  that  there  were  two  persons,  to 
either  of  whom  the  description  in  question  would  be  applicable,  and 
that  such  two  persons  were  both  known :  and  the  present  case 
really  amounts  to  no  more  than  this,  that  the  person  to  whom  the 
imperfect  description  appears  on  the  parol  evidence  to  apply,  is 
described  in  other  parts  of  the  same  will  by  a  more  full  and  perfect 
description,  which  excludes  any  other  object  than  himself.  Still 
he  is  pointed  out  in  the  devise  itself  by  a  description,  which,  so 
far  as  it  goes,  is  perfectly  correct.  In  the  case  of  Doe  v.  Morgan 
above  referred  to,  precisely  the  same  circumstance  occurred. 

We  are  therefore  of  opinion  that  the  lessor  of  the  plaintiff  is 
entitled  to  recover ;  and  the  rule  must  be  discharged. 

^  Rule  discharged. 


1836. 

Krch,  of 
Pleas. 

[149] 


COPE  V.  ROWLANDS  (1). 

(2  Meeson  &  Webby,  149->160 ;  S.  C.  2  Gale,  231 ;  6  L.  J.  (N.  S.)  Ex.  63.} 

A  broker  cannot  maintain  an  action  for  work  and  labour,  and  com- 
mission for  buying  and  selling  stock,  &c.,  unless  duly  licensed  by  the 
mayor  and  aldermen  of  the  city  of  London. 

Assumpsit  for  work  and  labour,  care,  diligence,  and  attendance 
as  the  agent  of  the  defendant,  and  on  his  retainer,  and  for  certain 
commission  and  reward  then  due  and  of  right  payable  from  the 
defendant  to  the  plaintiff,  with  counts  for  money  paid,  and  on  an 
account  stated,  and  for  interest. 

Pleas :  first,  non-assumpsit;  secondly,  a  set-off;  thirdly,  to  the 


(1)  This  case  is  retained  as  an 
iQustration  of  the  principles  of  con- 
tract law.      As  to    the  particular 


application  to  London  brokers,  see 
now  the  London  Brokers  Belief  Act, 
1884  (47  Vict.  c.  3).— E.  C. 
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first  count,  that  the  work,  labour,  care,  diligence,  and  attendance  Cope 
in  that  count  mentioned,  and  therein  alleged  to  have  been  done,  Rowi^Noa 
performed,  and  bestowed  *by  the  plaintiff  as  the  agent  of  defen-  [  •i5o  ] 
dant,  were  and  are  work  and  labour,  care,  diligence,  and  attendance 
done,  performed,  and  bestowed  by  the  plaintiff  within  the  city  of 
London  as  a  broker,  to  wit,  as  a  stock-broker,  in  and  about  the 
purchasing  and  selling  for  and  on  account  of  the  defendant,  and 
bargaining  for  and  on  account  of  the  defendant,  for  and  in 
respect  of  divers  interests  and  shares  in  divers  public  stocks  and 
securities,  and  divers  public  bonds  and  other  public  securities, 
and  that  the  commission  in  the  said  first  count  mentioned  was 
and  is  commission  claimed  by  the  plaintiff  for  and  in  respect  of 
such  work,  labour,  care,  diligence,  and  attendance  as  aforesaid 
so  done  and  performed  by  him  the  plaintiff  as  a  stock-broker. 
And  the  defendant  says,  that  the  plaintiff  was  not  at  the  time  or 
times,  or  any  of  them,  of  doing,  performing,  and  bestowing  the 
work,  labour,  care,  diligence,  and  attendance,  or  any  of  them, 
or  any  part  thereof,  a  broker  duly  licensed,  authorized,  or 
empowered  to  act  or  practise  as  a  broker  in  the  premises  or  any 
of  them  within  the  said  city  of  London.    Verification. 

Replication  to  the  second  plea,  nil  debet,  and  to  the  last  plea, 
de  injuria. 

At  the  trial  before  Parke,  B.,  at  the  London  sittings  after  last 
Trinity  Term,  it  being  proved  that  the  plaintiff  was  not  a  sworn 
broker  in  the  city  of  London,  the  jury,  under  the  direction  of  the 
learned  Judge,  found  a  verdict  for  the  plaintiff  on  the  first  and  second 
issues,  and  for  the  defendant  on  the  third;  and  they  assessed  the 
damages  on  the  first  count  at  242. 2^.  6d.,  and  on  the  other  counts 
at  951.  On  a  former  day  in  this  Term,  Bomptis,  Serjt.,  obtained 
a  rule  to  enter  up  judgment  for  the  plaintiff  on  the  third  issue, 
nan  obstante  veredicto,  on  the  ground  that  the  plea  was  bad  in  law. 

Piatt  and  Petersdorff  noY/  showed  cause: 

The  question  *is,  whether  the  third  plea  was  a  good  answer  to      [  *i5i  ] 
the  action  as  to  the  first  count  of  the  declaration ;  and  it  is  sub- 
mitted that  it  clearly  is.   By  the  6  Anne,  c.  16,  s.  4  (i) ,  it  is  enacted, 
"  that  all  brokers  who  shall  act  as  brokers  within  the  city  of 
(1)  Bepealed  by  S.  L.  B.  Act,  1887  (50  &  51  Vict  c.  59).— B.  C. 
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Cope  London  and  liberties  thereof  shall,  from  time  to  time,  be  admitted 
Rowlands,  so  to  do  by  the  Court  of  Mayor  and  Aldermen  of  the  said  city  for 
the  time  being,  under  such  restrictions  and  limitations  for  their 
honest  and  good  behaviour  as  that  Court  shall  think  fit  and 
reasonable ;  and  shall,  upon  such  their  admission,  pay  to  the 
Chamberlain  of  the  said  city  for  the  time  being,  for  the  uses 
hereinafter  mentioned,  the  sum  of  408.,  and  shall  also  yearly  pay 
to  the  said  uses  the  sum  of  408.  upon  the  29th  day  of  September 
in  every  year."  It  then  provides  that  all  such  monies  should, 
in]  the  first  place,  be  applied  in  the  paying  and  satisfying  one 
William  Stewart  (who  was  lessee  of  the  profits  of  the  office  o^ 
Garbler  within  the  city  of  London)  the  sum  of  967Z.  lOs.,  for  a 
compensation  for  his  interest  in  the  said  office ;  and  that,  after 
the  payment  of  that  sum,  "all  the  monies  arising  by  such 
admissions  and  yearly  payments  shall  go  to  and  be  enjoyed  by 
the  said  Mayor  and  Commonalty  and  Citizens  of  the  city  of 
London."  Proviso,  ''  that  if  any  person  shall  take  upon  him  to 
act  as  a  broker,  or  employ  any  other  under  him  to  act  as  such, 
within  the  said  city  and  liberties,  not  being  admitted  as  aforesaid, 
every  such  person  so  offending  shall  forfeit  and  pay,  to  the  use 
of  the  said  Mayor  and  Commonalty  and  Citizens  of  the  said  city, 
for  every  such  ofifence  the  sum  of  25!.,  to  be  recovered  by  action 
of  debt,"  &c.  The  former  Act  of  8  &  9  Will.  III.  c.  32  (i),  inhibits 
in  terms  the  acting  as  a  broker  without  being  properly  licensed. 

(Pabke,  B.  :  That  statute  had  expired  before  the  statute  of 
Anne  was  passed.) 

The  intention  of  the  Legislature  was  to  prevent  improper  persons 
from  practising  as  brokers,  for  the  protection  of  the  public. 
There  are  two  propositions  to  be  considered  in  this  case.  The 
[  *152  ]  first  is,  whether  a  stock-broker  *is  a  broker  within  the  meaning 
of  the  6  Anne,  c.  16. 

(Pabke,  B.  :  That  was  settled  by  the  Court  of  King's  Bench  in 
Clarke  v.  Powell  (2).  It  was  there  decided  that  a  stock-broker  is 
a  broker  within  the  6  Anne,  c.  16,  and  57  Geo.  III.  c.  Ix.  (s),  and 

(1)  Bepealed,  S.  L.  E.  Act,  1867.  (3)  By  which  latter  statute  the 
— B.  C.                                                    penalty  was  increased  to  1002. 

(2)  4  B.  &  Ad.  846;  1 N.  &  M.  492. 
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liable  to  the  penalty  imposed  by  the  latter  statute  for  acting  as  a        Cope 
broker  without  having  been  admitted  by  the  Court  of  Mayor  and    Rowlands. 
Aldermen  of  London.) 

Taking  that  as  settled ;  secondly,  these  Acts  were  not  made  for 
mere  revenue  purposes,  but  for  the  protection  of  the  public 
against  fraud :  but  if  both  objects  were  contemplated  by  the  Act, 
then  the  plaintiff  cannot  recover.  The  statute  13  Edw.  I.  st.  5, 
also  contains  a  prohibition  against  brokers  acting  within  the 
city  of  London  without  being  sworn  before  the  Mayor  and 
Aldermen  (i) ;  and  though  it  is  a  statute  of  a  very  ancient  date, 
it  io  still  in  force,  it  never  having  been  repealed.  The  statute 
1  James  I.  c.  21(2),  recites,  that  frauds  had  been  committed  by 
upstart  brokers,  and  its  object  was  the  prevention  of  frauds  by 
brokers.  It  is  true  that  one  of  the  objects  of  the  statute  of  Anne 
appears  to  be  to  increase  the  revenue  of  the  city  of  London,  but 
the  primary  object  of  that,  as  well  as  of  the  former  Acts,  was  the 
protection  of  the  subject.  There  are  several  cases  in  which  it 
has  been  intimated,  that  the  want  of  legal  qualification  in  the 
broker  would  be  a  goqd  ground  of  nonsuit :  Gibbons  v.  Rtde  (a), 
Ex  parte  Dyster  (4) ,  Green  v.  Weaver  (5) .  In  Johnson  v.  Hudson  (6) , 
a  factor,  who  sold  a  parcel  of  prize  manufactured  tobacco,  without 
having  entered  himself  with  the  Excise  office  as  a  dealer  in  tobacco, 
nor  having  *any  licence  as  such,  was  certainly  held  entitled  to  [  *153  ] 
recover;  but  that  was  because  it  was  the  breach  of  a  mere  revenue 
regulation,  which  was  protected  by  a  specific  penalty.  The  object  of 
those  statutes  was  clearly  one  of  revenue,  and  nothing  more.  But 
in  Law  v.  Hodson  (7)  it  was  held  that  the  stat.  17  Geo.  UI.  c.  42, 
which  requires  bricks  for  sale  to  be  of  certain  dimensions,  and 
gives  a  penalty  for  the  breach  of  that  regulation,  being  passed  to 
protect  the  buyer  against  the  fraud  of  the  seller,  the  seller  could 
not  recover  the  value  of  bricks  sold  under  the  statutable  size. 

(1)  Ne  nul  abrooour  ne  seit  denz         (2)  Repealed  by  the  Sale  of  Gkxxls 

la  citee  foroeaus  qe  soont  reoeuz  e  Act,  1893  (56  &  57  Vict.  c.  71),  b.  60. 

jxaes  devant  le  gaideyn  on  Meyre  — R.  C. 
e  Aldermans.  (3)  29  R.  R.  570  (4  Ring.  301). 

[The  two  enactments  above  men-  (4)  1  Mer.  155 ;  2  Rose,  349. 

tioned  are  in  effect  repealed  by  the         (5)  27  R.  R.  214  (1  Sim.  404). 
London   Brokers  Relief  Act,   1884.  (6)  10  R.  R.  465  (11  East,  ISO). 

— B-  C]  (7)  10  R.  R.  513  (11  East,  30(J). 
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Cope  (Parkb,  B.  :  Very  considerable  doubt  was  thrown  on  the  distinc- 

RowLANDH.    tion  which  has  been  taken  between  breaches  of  laws  passed  for 

revenue  purposes  and  others,  in  the  case  of  Brown  v.  Duncan  (i) ; 

and  when  it  comes  to  be  considered,  I  think  that  distinction  will 

be  overruled.) 

The  whole  depends  on  the  object  of  the  Legislature  ;  and  if  in 
this  case  it  can  be  shown  from  the  recitals  in  the  1  Jac.  I.  c.  21, 
and  from  this  statute,  and  from  the  evils  pointed  out,  that  its 
object  is  to  protect  the  public,  then  the  plaintiff  cannot  main- 
tain an  action  for  any  thing  which  he  does  in  breach  of  the 
provisions  of  the  statute.    In  Green  v.  Wearer,  which  was  a  bill 
filed  against  a  broker  for  a  discovery  by  his  employer,  the  Vicb- 
Ghancellob,  in  giving  judgment,  after  stating  the  case,  says  (2), 
*'  Upon  a  case  thus  stated,  I  think  that  two  propositions  may  be 
assumed :  first,  that  the  policy  of  the  law  not  only  requires  that 
a  broker  or  agent  should  act  with  fidelity  to  his  employer,  and 
should  be  ready  at  all  times  to  render  a  full  and  clear  account  of 
his  transactions  ;   but,  secondly,  from  the  nature  of  this  case, 
the  defendant  must  possess,  and  perhaps  exclusively  possess,  the 
[  *154  ]      means  of  stating  that  account,  which  the  policy  of  the  *law 
entitles  the  plaintiff  to  demand."     And  he  adds  (a),  "  If  I  decide 
that  the  defendants  are  not  bound  to  answer,  I  may  render  those 
Acts  of  Parliament,  especially  framed  for  the  purpose  of  pro- 
tecting principals  from  the  dishonesty  of  their  agents,  a  cover  to 
their  agents  in  the  grossest  and  most  scandalous  frauds."     The 
same  doctrine  is  laid  down  in  Ex  parte  Dystei-  (4).     It  is  sub- 
mitted, that  as  the  facts  disclosed  on  the  third  issue  clearly  show 
that  the  plaintiff 's  cause  of  action,  in  respect  of  the  portion  of 
his  claim  covered  by  the  third  plea,  is  founded  upon  a  breach  of 
a  legislative  enactment,  impliedly,  by  the  imposition  of  a  penalty, 
interdicting  the  right  to  sue  for  or  recover  the  demands  comprised 
in  that  issue,  the  defendant  is  entitled  to  retain  his  verdict  as  to 
that  part  of  the  record ;  and  that,  since  the  case  of  Foster  v. 
Taylor  (6),  it  may  be  safely  advanced  as  a  general  proposition, 

(1)  10  B.  &  C.  93 ;  5  Man.  &  By.    (4)  2  Bose,  349;  1  Mer.  155. 

114.  (5)  39  B.  B.  698  (5  B.  &  Ad.  887  ; 

(2)  27  B.  R.  218  (1  Sim.  424).      3  N.  &  M.  224). 

(3)  27  R.  B.  219  (1  Sim.  426,  427). 
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that  an  act  forbidden  to  be  done  under  a  penalty  is  in  legal  effect        Cope 
absolately  prohibited,  and  that  the  prohibition  exists  whether  the    Rowlands. 
penalty  be  introduced  in  a  statute  passed  for  a  financial  and 
revenue  object,  or  for  the  general  protection  of  society. 

Bojnpas^  Serjt.  contra  : 

Although  it  may  be  admitted  that  a  stockbroker  is  within  the 
statute  of  Anne,  and  may  render  himself  liable  to  penalties  for 
practising  as  such  without  having  been  admitted  by  the  Court  of 
Mayor  and  Aldermen,  yet  he  is  entitled  to  recover  for  the  work 
and  labour  which,  at  the  defendant's  request,  he  has  bestowed 
upon  his  business.  First,  the  stat.  of  Edw.  I.  which  has  been 
referred  to,  is  not  a  general  law,  but  for  the  city  of  London  only, 
and  it  contains  no  special  regulation  *for  brokers  only,  but  [  *J55  ] 
applies  to  a  great  many  other  matters  which  are  now  obsolete  ; 
as,  for  instance,  it  contains  a  provision  that  persons  shall  not 
walk  in  the  streets  after  curfew,  which  was  eight  o'clock  in  the 
evening.  The  Act  of  8  &  9  Will.  III.  c.  82,  which  was  passed 
expressly  for  the  regulation  of  brokers,  did  contain  a  prohibition, 
that  unless  duly  licensed,  a  broker  should  not  be  allowed  to 
practise ;  but  that  statute  was  allowed  to  expire,  from  which  it 
may  be  inferred  that  the  Legislature  did  not  intend  that  such  a 
prohibition  should  be  continued;  particularly  as  the  stat.  of 
Anne  contains  no  express  prohibition. 

(Pabkb,  B.  :  The  stat.  13  Edw.  I.  st.  5,  has  not  expired  ;  and 
the  stat.  1  Jac.  I.  c.  21,  recites  that  the  city  of  London,  "  of 
long  and  of  ancient  time,"  had  been  used  to  select  brokers.) 

The  stat.  of  Anne  is  not  a  general  Act,  but  is  confined  to  the  city 
of  London  only,  and  is  therefore  a  local  Act,  and  the  defendant 
ought  to  have  set  it  out  in  pleading. 

(Alderson,  B.  :  It  applies  generally  to  all  the  King's  subjects 
who  come  into  the  city  of  London,  and  who  seek  to  practise  as 
brokers  there. 

Pabkb,  B.  :  And  it  is  printed  amongst  the  public  Acts.) 

Then,  the  statute  merely  requires  that  the  broker  shall  be 
admitted  to  practice  by  the  Mayor  and  Aldermen  ;  but  the  plea  is, 
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Cops        that  the  defendant  was  not  a  broker  *'  daly  licensed,  authorized, 
BowLANDs.    or  empowered  *'  to  act  or  practise  as  a  broker. 

(Pabke,  B.  :  "  Admitted  so  to  do,"  is  the  same  as  allowed  or 
authorized  so  to  do. 

GuRNEY,  B. :  Admission  is  authority. 

Fabkb,  B.  :  This  is  after  verdict,  and  the  Court  must  look  to 
the  substance  of  the  plea.) 

Then  the  object  of  the  provision  of  the  statute  of  Anne  was  to 
raise  a  revenue  to  the  city  of  London  by  granting  licences,  and 
not  with  a  view  to  the  regulation  of  brokers  :  and  therefore  this 
contract  was  not  prohibited  by  it.  Without  arguing  on  the 
distinction  which  has  been  taken  between  a  prohibition  of  a 
[  *156  ]  contract  for  revenue  purposes  and  ^others,  the  contract  in  the 
present  case  is  not  prohibited.  There  is  a  distinction  between  a 
prohibition  and  the  mere  imposition  of  a  penalty.  In  Gremaire 
V.  Le  Clerc  Boia  Valon  (i),  it  appears  to  have  been  held  by  Lord 
Ellenborough,  that  a  surgeon  practising  in  London,  without 
being  licensed  by  the  College  of  Surgeons,  though  liable  to  a 
penalty  for  so  doing  under  3  Hen.  YUI.  c.  11,  was  nevertheless 
entitled  to  maintain  an  action  for  business  done  as  a  surgeon, 
the  statute  containing  no  prohibitory  clause.  That  case  has 
been  considered  law,  and  has  been  always  acted  on  in  every 
action  on  a  surgeon's  bill.  The  present  case  is  much  stronger 
than  that,  as  this  is  not  in  the  nature  of  a  general  penalty,  but 
of  a  penalty  to  be  paid  to  the  city  of  London  only. 

(Parke,  B.  :  It  seems  to  be  assumed,  on  the  motion  for  a  new 
trial  in  that  case  in  the  Court  above,  that  the  plaintiff  was  duly 
licensed,  from  the  circumstance  that  it  had  not  been  proved  that 
he  was  not  regularly  licensed.) 

There  is  a  difference  between  that  case  and  an  action  on  an 
apothecary's  bill,  because  in  the  Apothecaries'  Act  there  is  a 
prohibitory  clause. 

(Alderson,  B.  :  Proof  of  the  licence  is  required  in  the  one  case 

and  not  in  the  other.) 

(1)  2  Camp.  144. 
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In  the  case  of  Law  y.  Hodson,  the  statute  was  meant  to  prohibit         Cope 
bricks  under  a  particular  size  from  being  sold,  and  the  regulation    Rowlands. 
was  intended  to  prevent  frauds.     And  Little  v.  Poole  (i),  which 
was  the  case  of  coals  being  sold  without  a  ticket,  was  determined 
on  the  same  principle.     But  when  the  act  itself  is  not  illegal,  but 
the  illegality  arises  from  something  collateral,  a  plaintiff  is  not 
precluded  from  recovering.     In  Ex  parte  Dyater  (2),  where  a 
broker  was  alleged  to  have  been  a  trader,  contrary  to  the  condi- 
tion of  his  bond,  he  was  allowed  by  the  Lord  Chancellor  to 
prove  for  a  debt  incurred  in  such  trading.     That  is  a  case  under 
the  same  statute  :   the  one  is  disobedience  of  the  regulations 
made  *by  the  Mayor  and  Aldermen  under  the  authority  of  the       [  •ibt  ] 
statute ;  the  other  is  of  the  provisions  of  the  statute  itself.    The 
statute  makes  the  regulations  equally  obligatory  as  the  statute 
itself.     That  is  therefore  a  decision  in  the  plaintifiTs  favour. 

Cur.  adv.  vvlt. 
The  judgment  of  the  Court  was  afterwards  delivered  by 

Parke,  B.  : 

In  this  case,  which  was  argued  a  few  days  ago,  the  plaintiff 
moved  for  judgment  non  obstante  veredicto,  on  the  ground  that  a 
plea  in  bar  was  bad  in  law.  The  plea  was,  that  the  work  and 
labour,  in  respect  of  which  the  action  was  brought,  was  per- 
formed by  the  plaintiff  as  a  broker  in  London,  and  that  he  was 
not  duly  licensed,  authorized,  and  empowered  to  act  as  a  stock- 
broker by  the  Court  of  Mayor  and  Aldermen,  pursuant  to  the 
statute.  We  are  of  opinion  that  the  plea  is  good  in  substance, 
and  consequently  the  rule  must  be  discharged. 

It  is  perfectly  settled,  that  where  the  contract  which  the 
plaintiff  seeks  to  enforce,  be  it  express  or  implied,  is  expressly  or 
by  implication  forbidden  by  the  common  or  statute  law,  no  Court 
will  lend  its  assistance  to  give  it  effect  (3).  It  is  equally  clear 
that  a  contract  is  void  if  prohibited  by  a  statute,  though  the 
statute  inflicts  a  penalty  only,  because  such  a  penalty  implies 

(1)  9  Br.  C.  C.  192.  MeUiss  v.  Shirley,  &c.  Local  Board 

(2)  IMer.  155;  2  Boae,  349.  (1885)   16  Q.  B.  Div.  446,  452,  55 

(3)  Cited  by  Cotton,  L.  J.,  in      L.  J.  Q.  B.  143,  145.— B.  C. 
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coPB  a  prohibition.  Lord  Holt:  Bartlett  v.  Finor(i).  And  it  may 
Rowlands.  ^  safely  laid  down,  notwithstanding  some  dicta  apparently  to 
the  contrary,  that  if  the  contract  be  rendered  illegal,  it  can  make 
no  difference,  in  point  of  law,  whether  the  statute  which  makes 
it  so  has  in  view  the  protection  of  the  revenue,  or  any  other 
object.  The  sole  question  is,  whether  the  statute  means  to  pro- 
hibit the  contract?  In  the  cases  of  Brown  v.  Dtmcan{2),  and 
[  ♦iss  ]  WethereU  v.  Jones  (3),  both  cases  of  violation  ♦of  the  revenue 
laws,  the  particular  contract  sued  upon  was  held  not  to  be  inter- 
dicted ;  and  in  Johnson  v.  Hudson  (4),  as  explained  in  the 
judgment  of  the  Court  of  King's  Bench  in  Foster  v.  Taylor  (5), 
the  provision  of  the  statute,  which  requires  persons  dealing  in 
tobacco  to  take  out  a  licence,  was  held  to  be  a  regulation  attach- 
ing to  the  plaintiff  personally,  and  affecting  him  with  the  penalty, 
for  the  purpose  of  securing  the  licence  duty  only,  and  not  for- 
bidding the  contract  itself ;  though  it  is  to  be  observed,  that 
some  little  doubt  has  been  thrown  on  the  particular  case  in  a 
very  learned  work :  2  Starkie  on  Evidence,  886.  The  principle, 
however,  of  that  decision,  as  above  explained,  is  correct ;  and 
the  question  for  us  now  to  determine  is,  whether  the  enactment 
of  the  statute  6  Ann.  c.  16,  (altered  as  to  the  amount  of  penalty 
by  57  Geo.  III.  c.  Ix.),  is  meant  merely  to  secure  a  revenue  to 
the  city,  and  for  that  purpose  to  render  the  person  acting  as  a 
broker  liable  to  a  penalty  if  he  does  not  pay  it  ?  or  whether  one 
of  its  objects  be  the  protection  of  the  public,  and  the  prevention 
of  improper  persons  acting  as  brokers?  On  the  former  sup- 
position, the  contract  with  a  broker  for  his  brokerage  is  not 
prohibited  by  the  statute  ;  on  the  latter  it  is :  for  it  cannot  be 
permitted  to  a  person  to  recover  a  compensation  for  an  act  which 
the  law  interdicts  him  from  doing.  In  order  to  decide  this  point, 
it  is  only  necessary  to  look  at  the  statute  itself.  If  its  object 
had  been  simply  the  pecuniary  advantage  of  the  Mayor  and 
Corporation,  it  would  have  been  wholly  unnecessary  to  have 
made  any  provision  for  securing  the  good  conduct  of  the  persons 

(1)  Carthew,  2d2.  (4)  10  R.  B.  465  (11  East,  180). 

(2)  10  B.  &  C.  93 ;  o  Man.  &  Ry.  (5)  39  R.  B.  698  (5  B.  &  Ad.  887 ; 
114.  3  N.  &  M.  244). 

(3)  3B.  &Ad.  221. 
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admitted.     The  more  that  should  be  allowed  to  practise,  the         Cope 
larger  the  revenue  of  the  city;   but  the  enactment,  that  all     Rowlands. 
persons  who  should  act  as  brokers  should  be  admitted  by  the 
Court  of   Mayor  and   Aldermen  under   such  restrictions   and 
limitations  for  their  honest  and  good  behaviour  as  the  *Court       [  *169  ] 
should  think  fit  and  reasonable,  shows  clearly  that  the  Legis- 
lature had  in  view,  as  one  object,  the  benefit  and  security  of  the 
public  in  those  important  transactions  which  are  negotiated  by 
brokers.    The  clause,  therefore,  which  imposes  a  penalty,  must 
be  taken  (in  the  language  of  Lord  Holt,  above  referred  to)  to 
imply  a  prohibition  of  all  unadmitted  persons  to  act  as  brokers, 
and  consequently  to  prohibit,  by  necessary  inference,  all  con- 
tracts which  such  persons  make  for  compensation  to  themselves 
for  80  acting ;  and  this  is  the  contract  on  which  this  action  (so 
far  as  it  relates  to  brokerage)  is  brought. 

This  provision  of  the  statute,  so  construed,  is  in  affirmance  of 
the  right  of  the  Mayor  and  Aldermen  to  admit  brokers,  which 
appears  to  have  existed  in  the  earliest  times,  and  that  for  the 
convenience  of  trade  and  the  public  good,  as  may  be  collected  from 
the  statute  18  Edw.  I.  st.  5,  and  the  recitals  in  the  1  Jac.  I.  c.  21, 
and  in  the  8  &  9  Will.  III.  c.  82. 

The  distinction  between  this  and  the  case  of  Ex  parte  Dyster  (i), 
which  was  cited  on  behalf  of  the  plaintiff,  is  very  clearly  explained 
by  Lord  Eldon  in  his  judgment.  The  prohibition  to  act  without 
admission,  is  statutory ;  the  regulations  adopted  by  the  Mayor 
and  Court  of  Aldermen  in  the  case  of  admitted  brokers  are  not; 
they  are  purely  municipal,  and  have  not  the  force  of  a  general 
law :  the  only  consequences  of  their  violation  are  those  which 
the  regulations  prescribe. 

One  other  case  cited  for  the  plaintiff  remains  to  be  noticed  ;  it 
is  that  of  Gremaire  v.  Le  Clerc  Bois  Valon  (2),  in  which  Lord 
EUiENBOBOuoH  held  that  the  plaintiff  could  recover  for  surgery 
and  medicines,  though  he  had  not  been  admitted  pursuant  to  the 
statute  8  Hen.  YIII.  c.  11,  s.  1.  It  is  certainly  difficult  to  reconcile 
this  case  with  the  rule  above  laid  down,  for  the  provisions  of 
that  statute  were  *clearly  meant  to  secure  to  the  public  skilful  [  *1<J0  ] 
practitioners  in  surgery  and  medicine ;  but,  on  a  motion  for  a 
(1)  2  Boee's  Bankrupt  Cases,  349.  (2)  2  Camp.  144. 
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Cope  new  trial,  the  Court  of  King's  Bench  do  not  appear  to  have 
Rowlands,  sanctioned  the  doctrine  of  Lord  Ellenborouoh,  for  they  disposed 
of  the  case  on  another  ground,  namely,  that  there  was  no  proof 
that  the  plaintiff  had  not  been  duly  licensed.  We  therefore 
think  that  case  is  not  a  binding  authority;  and  for  the 
reasons  above  given,  are  of  opinion  that  the  rule  must  be 
discharged.  Rule  dUcluirged. 


1836. 


ATTOENEY-GENERAL  v.  HILL  and  MORRIS  (1). 


£xch.  of  (2  Meeson  &  Welsby,  160—172 ;  a  C.  6  L.  J.  (N.  S.)  Ex.  105.) 

Pleas. 
r  J5Q  -I  The  King's  dock  yards  are  not  assessable  to  the  land-tax. 

Tms  was  an  information  for  trespass  and  mtrusion  by  the 
defendants,  by  distraining  certain  goods  and  chattels  in  his 
Majesty's  dock  yard  at  Deptford;  to  which  the  defendants 
pleaded  the  general  issue;  and  the  cause  coming  on  to  be 
tried  at  the  sittings  after  Easter  Term,  1886,  before  Lord 
Abinger,  C.  B.,  a  verdict  was  taken  for  the  Crown  for  582.  &. 
damages,  subject  to  the  opinion  of  the  Court  upon  the  following 
case. 

The  complaint  on  the  part  of  the  Crown  is  the  making  a 
distress  for  land-tax  for  the  dock  yard  at  Deptford,  on  the  26th 
November,  1886.  The  defendant  Hill  is  the  collector  and 
one  of  the  assessors  of  the  land-tax  for  the  parish  of  St.  Nicholas, 
Deptford,  in  which  his  Majesty's  dock  yard  is  situate.  The 
defendant  Morris  is  a  broker,  who  acted  under  the  direction  of 
Hill  in  making  the  distress.  Both  the  defendants  were  present 
when  the  distress  was  made,  and  acted  in  the  execution  of  it. 
At  the  time  of  making  the  distress,  the  defendants  left  the 
following  notice  of  distress  upon  the  premises : 

"  To  the  Commissioners  of  his  Majesty's  Navy. 

''  Take  notice,  that  by  the  authority  and  on  the  behalf  of 

[  nei  ]      Mr.  G.  HQl,  collector  of  the  King's  taxes,  I  have  *thi8  26th 

day  of  Nov.,  1835,  distrained  on  the  several  carts,  horses,  and 

(1)  Compare  Lord  CoUheeter  v.  Ketoney  (1866)  L.  R  2  Ex.  253,  36  L.  J. 
Ex.  172.— B.  C. 
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wood,  specified  in  the  schedule  or  inventory  hereunder  written, 
in  the  dock  yard,  in  the  parish  of  Deptford,  in  the  county  of 
Kent,  being  for  66Z.  17«.  6d.,  taxes  due  to  the  collector  at  29th 
September,  1885;  and  if  you  do  not  pay  the  66Z.  lis.  6d., 
together  with  the  costs  and  charges  of  this  distress,  on  or  before 
the  expiration  of  four  days  from  the  date  thereof,  I  shall  cause 
the  said  goods  and  chattels  to  be  sold  according  to  law.  Given 
under  my  hand  this  26th  day  of  Nov.,  1885. 

Yours,  W.  Morris." 


"  Schedtde  or  Inventory. 

Horse  and  Cart,  89  Lots  of  Wood,  Cart,  Cart  and  Horse 

Land-tax 

Levy 

Man  per  day    . 


.     £56  17 
11 
0    8 

6 
0 
6 

JESS    2 

W.   MOBBIS, 

Hogan-row,  Deptford." 

0 

'*  Yours, 


The  following  is  an  extract  from  the  assessment  to  the  land- 
tax  for  the  year  1886,  under  which  the  distress  in  question  was 
made. 


"  No.  2. 


Land-tax  Assessment. 


An  Assessment  made  for  granting 


*'  In  the  parish  of  Deptford,        1 
in  the  division  of  Blackheath,  I  t  .     ^,   . 

in  the  connty  of  Kent.  j  an  aid  to  his  Majesty  by  a  land-tax 

to  be  raised  in  Great  Britain,  for  the  service  of  the  year  1886,  in 

pursuance  of  an  Act  passed  in  the  88th  year  of  the  reign  of  his 

late  Majesty  Geo.  lU.,  intituled  '  An  Act  for  granting  an  aid  to 

his  Majesty  by  a  land-tax,  to  be  raised  in  Great  Britain  for  the 

service  of  *the  year  1798,'  and  of  another  Act  passed  in  the 

42nd  year  of  his  said  late  Majesty's  reign,  intituled  '  An  Act  for 

consolidating  the  provisions  of  the  several  Acts  passed  for  the 

redemption  and  sale  of  the  land-tax  into  one  Act,  and  for  making 

further  provision  for  the  redemption  and  sale  thereof.' 

**  Assessed  by  us, 

**  Godfrey  HhjL,     )  . 
^   T.,  \  Assessors. 

G.  Mbdwin,  j 


A.-G. 

V. 
HlLIi. 


[  M62  ] 
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A.-G. 

V, 

Hill. 


**  We  do  hereby  return  Godfrey  Hill  and  George  Medwin,  as 

able  and  sufficient  persons,  being  within  the  limits  and  bounds  of 

the  said  parish  of  Deptford,  to  be  collectors  of  the  monies  as 

aforesaid,  ^  tt  x 

"  GoDFBBY  Hill,  ]  . 

^    ^^  h  Assessors. 

G.  Medwin.  j 


Rental. 


80 
40 
40 
75 
70 
50 
70 
65 
45 
35 


2100 
200 


Naiiiei*  of  Proprietor. 


King's  Dock  Yard  . 


Names  of  Occupieni. 


W.  Cockcraft 

W.  Bowley 

James  Brown 

Mr.  Benstead 

J.  W.  Bailey 

G.  Lang  . 

Mr.  Kent      . 

fif  r.  D.  Montmorency 

J      ■ ' 


Eddy 


NaiiiP44  and  descrip- 
tion of  Estates  or 
Property. 


OflScers'  Barracks 

Commissioners  of  H.  M.  Navy  for  all  the  Docks,  Slips,  1 

Wharfs,  Warehouses,  &c / 

.     I  For  Mill       .        .     I     .        .        .  . 


HiniiM  as- 
Mssed  and 
exon«»rRt«Hi. 


Sums  atMieaiied  and 
not  exonented. 


£ 

«. 

d. 

4 

6 

8 

!   2 

a 

4 

2 

3 

4 

4 

1 

H 

3 

15 

10 

2 

14 

2 

8 

15 

10 

H 

10 

5 

2 

8 

9 

1 

17 

U 

lis 

15 

0 

10 

16 

8 

"Kent  (to  wit). — Allowed  by  us,  Commissioners  of  the  land- 
tax  for  the  county  of  Kent,  the  1st  day  of  July,  1885. 

**  Joseph  Jackson,  (l.  s.) 
G.  Smith,  (l.  s.)  ** 

[  *163  j  The  dock  yard  at  Deptford,  upon  which  the  assessment  "^and 

distress  in  question  were  made,  is  the  property  of  the  Crown, 
and  is  wholly  used  for  public  purposes,  and  produces  no  rent 
or  revenue  whatever.  There  is  a  part  of  the  dock  yard,  upon 
which  the  houses  of  certain  officers  of  the  establishment  stand, 
and  which  houses  are  officially  occupied  by  them,  and  for  which 
they  pay  no  rent,  which  is  separately  assessed  to  the  land-tax  ; 
but  the  assessment  and  distress  in  question  do  not  affect  that 
part  of  the  dock  yard. 

The  doek  yard  has  been  from  time  to  time  enlarged,  but  since 
the  year  1797,  when  the  Land-tax  Act  was  passed  by  which  the 
quotas  to  be  raised  by  each  county  were  settled,  nothing  has  been 
added  except  some  small  quantity  of  ground  for  the  gardens 
attached  to  the  officers'  houses,  which  are  separately  assessed 
and  paid  for. 
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It  is  admitted  that  the  dock  yard  has  for  many  years  past  a.-q. 
been  included  in  the  land-tax  assessment,  and  the  amount  paid  hill. 
without  objection,  until  the  assessment  in  the  last  year,  which  is 
the  assessment  in  question.  An  appeal  was  made  on  the  behalf 
of  the  Lords  Commissioners  of  the  Admiralty  against  the  last 
assessment  upon  the  dock  yard,  to  the  Commissioners  of  land-tax 
for  the  district,  as  directed  by  the  Land-tax  Acts,  and  the  appeal 
was  heard  on  the  25th  of  Sept.  1885,  and  determined  against 
the  appellants ;  after  which  the  distress  in  question  was  made, 
and  certain  goods  of  the  Crown,  mentioned  in  the  notice  of 
distress,  were  seized  and  distrained  by  the  defendants. 

The  question  for  the  opinion  of  the  Court  is,  whether  his 
Majesty's  dock  yard  at  Deptford,  being  the  property  of  the 
Crown,  and  used  only  for  public  purposes,  is  liable  to  be  assessed 
to  the  land-tax ;  and  whether  distress  can  be  made  thereon,  or 
on  the  goods  of  the  Crown,  for  the  land-tax  duty  (if  assessed), 
in  case  of  non-payment.  If  the  Court  should  be  of  opinion 
that  the  assessment  or  distress  ought  not  to  be  made  upon  the 
dock  yard,  then  the  *verdict  for  the  Crown  is  to  stand  ;  otherwise  [  •ui  ] 
a  verdict  to  be  entered  for  the  defendants. 

Wightman,  for  the  Crown : 

It  is  a  general  proposition  of  law  that  the  Crown  is  not  bound 
by  a  statute,  unless  expressly  mentioned  as  a  party  to  be  bound : 
and  it  would  indeed  be  a  strange  inconsistency  if  the  Crown 
could  be  taxed  for  a  sum  payable  to  itself.  The  question  is, 
therefore,  whether  by  any  of  the  Land-tax  Acts,  the  Crown  is 
expressly  bound.  The  17th  section  of  the  88  Geo.  III.  c.  5, 
relating  to  the  mode  of  levying  and  collecting  the  land-tax, 
enacts,  that  "if  any  person. shall  refuse  or  neglect  to  pay  any 
sum  or  sums  of  money  whereat  he  or  she  shall  be  rated  or 
assessed,  in  England,  Wales,  or  Berwick-upon-Tweed,  by  that 
Act,  upon  demand  by  the  said  collector  or  collectors  of  that  place, 
according  to  the  precepts  or  estreats  to  him  or  them  delivered  by 
the  Commissioners,  then  and  in  every  such  case  it  shall  and  may 
be  lawful  to  and  for  the  said  collectors,  or  any  of  them^  and  they 
are  hereby  authorised  and  required,  to  levy  the  sum  assessed  by 
distress  and  sale  of  the  goods  and  chattels  of  such  person  so 
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A.-G.  neglecting  or  refnsing  to  pay,  or  distrain  upon  the  messuages,  lands. 
Hill.  tenements,  and  premises  so  charged  with  any  such  sum  or  sums 
of  money,  without  any  further  authority  from  the  commissioners 
for  that  purpose."  So  that  the  collectors  may,  if  they  please, 
not  only  distrain  upon  the  premises  for  which  parties  are  charged 
to  the  land-tax,  but  they  may  distrain  generally  the  goods  and 
chattels  of  the  person  refusing  or  neglecting  to  pay.  In  this 
case,  therefore,  the  collectors  would  be  empowered  to  distrain 
upon  the  Commissioners  of  the  Navy,  (supposmg  them  to  be  the 
parties  charged,  as  being  the  parties  to  whom  the  notice  of 
distress  is  addressed),  either  in  Somerset  House,  or  elsewhere, 
wherever  they  may  reside.  Or  if  it  be  bis  Majesty  who  is  to  be 
[  *165  ]  taken  *as  the  person  employing  them,  and  they  are  merely  his 
servants,  he  would  be  the  party  primarily  liable,  and  the 
collectors  may  distrain  his  Majesty's  goods. 

The  Court  then  called  on 

R.  V.  Richards,  for  the  defendants : 

It  is  true  that  the  Crown  is  not  specifically  named  in  the 
Land-tax  Acts,  as  to  be  charged  with  the  duty ;  but  on  a  careful 
review  of  the  several  Acts,  it  will  appear  by  necessary  implication 
that  it  was  the  intention  of  the  Legislature  that  the  Crown  should 
be  charged.  That  question  depends  upon  the  construction — first, 
of  the  several  Acts  relating  to  the  imposition,  and  secondly,  of 
those  relating  to  the  redemption,  of  the  land-tax.  By  the 
88  Geo.  III.  c.  6,  the  tax  was  imposed,  not  only  upon  the 
several  counties  forming  the  kingdom,  but  several  districts, 
some  large  and  some  small,  were  themselves  pointed  out  by  the 
Act  as  districts  to  be  subjected  to  the  duty.  Now,  if  the  con- 
struction contended  for  on  the  other  side  is  to  prevail,  this 
consequence  would  follow :  Supposing  that,  for  the  convenience 
of  the  public  service,  the  dock  yard  should  be  extensively 
enlarged ;  this  small  district  of  Deptford  being  charged  with  a 
certain  sum,  the  payment  of  the  whole  sum  would  be  thrown 
upon  perhaps  a  ninth  or  a  tenth,  instead  of  the  whole,  of  the 
district  intended  by  the  Act  of  Parliament  to  bear  the  charge. 
It  is  not  necessary  to  go  back  to  the  Act  of  4  W.  &  M.  c.  1,  the 
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provisions  of  which  are  in  substance  the  same  as  those  of  the        a..g. 
38  Geo.  III.  c.  5.  Hill. 

(BoLLAND,  B. :  The  preamble  of  the  4  W.  &  M.  c.  1»  states  the 
object  to  have  been  to  grant  an  aid  to  the  Grown,  in  order  to 
carry  on  a  vigorous  war  against  France.  Was  the  meaning  of 
that  to  call  upon  the  King  to  pay  into  the  hands  of  himself  the 
money  to  carry  on  the  war  ? 

Pabke,  B.  :  So  also,  in  the  preamble  of  the  88  Geo.  III.  c.  5, 
we  must  read  it — a  grant  to  his  Majesty  of  rates  and  assessments 
upon  his  Majesty.) 

This  is  not  a  rate  upon  his  Majesty,  but  upon  *this  particular       [  *166  [ 
district  of  property.    The  98th  section  of  that  statute  enacts,  that 
the  Act  shall  not  be  construed  to  charge  her  Majesty  the  Queen 
with  the  duty  for  or  in  respect  of  any  sum  or  sums  of  money  as 
annuities  given  or  granted  by  his  Majesty  to  her  Majesty,  but 
that  such  sums,  &c.,  and  her  Majesty,  and  her  Treasurer  or 
Beceiver-General  for  the  time  being,  in  respect  of  the  same,  shall 
be  free  and  clear  of  all  taxes,  &c.,  anything  in  the  Act  to  the 
contrary  notwithstanding.    The  Act  then  goes  on  to  exonerate 
the  Prince  of  Wales  as  Duke  of  Cornwall,  and  the  other  members 
of  the  Boyal  Family.     Then  the  Bedemption  Act  of  the  same 
year,  38  Geo.  III.  c.  60,  s.  45,  states,  that ''  it  shall  be  lawful  for 
the  surveyor-general  of  the  land  revenues  of  the  Crown,  in  respect 
of  the  land-tax  charged  on  the  manors,  messuages,  lands,  tene- 
ments, rents,  or  other  revenues  of  the  Crown,  within  the  receipt 
and  survey  of  the  Exchequer  for  the  time  being,  with  the  consent 
of   the  Lord   High   Treasurer,   or  the    Commissioners  of  the 
Treasury  for  the  time  being,  and  for  the  Chancellor  and  Council 
of  the  Duchy  of  Lancaster  for  the  time  being,  in  respect  of  the 
land-tax  charged  on  the  manors,  &c.,  or  other  revenues  of  the 
Crown,  within  the  survey  and  receipt  of  the  said  Chancellor  and 
Comicil,  &c.,  and  for  the  surveyor-general  of  the  Dachy  of 
Cornwall  in  respect  of  the  land-tax  charged  for  the  manors,  &c., 
or  other  revenues  of  the  Duchy  of  Cornwall,  to  contract  and 
agree  with  the  commissioners  specially  to  be  appointed  for  the 
purposes  of  the  Act,  for  the  redemption  of  the  land-tax  charged 
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A.-a.  upon  any  of  the  said  manors,  &c.,  and  to  proceed  to  the  completion 
HiLu  of  such  contract,  in  such  and  the  like  manner  in  all  respects  as  is 
thereinbefore  directed  in  case  of  redemption  of  any  land-tax." 
The  next  section  empowers  his  Majesty  to  appoint  commissioners 
for  ascertaining  the  proportions  of  the  land-tax  on  the  revenues 
of  the  Crown,  within  the  survey  and  receipt  of  the  Exchequer, 
and  to  certify  to  the  Treasury  the  proportions  of  such  land-tax, 
[  *167  ]  *and  the  several  parishes  and  places  within  which  the  manors, 
&c.,  or  other  revenues  on  which  the  same  is  charged  and  payable. 
Then  s.  47  empowers  the  surveyor-general  of  the  land  revenues 
of  the  Crown  to  contract  with  any  person  or  body  corporate  for 
the  sale  of  such  or  so  much  of  the  manors,  &c.,  belonging  to  the 
Crown  as  are  within  the  survey  and  receipt  of  the  Exchequer, 
sufficient  for  the  redemption  of  the  land-tax  charged  upon  the 
manors,  &c.,or  any  other  revenues  of  or  belonging  to  the  Crown; 
so  that  the  lands  to  be  sold  are  the  lands  in  the  receipt  and 
survey  of  the  Exchequer,  and  the  prices  to  be  paid  for  redeeming 
the  land-tax  are  imposed  generally  on  the  lands  and  revenues  of 
the  Crown.  No  construction  can  be  given  to  this  provision, 
unless  it  be  held  that  it  was  the  intention  of  the  former  Act, 
under  the  general  words  "  lands,  tenements,"  &c.,  to  include  the 
property  of  the  Crown.  By  the  tenth  section  of  the  42  Geo.  III. 
c.  116,  which  wfis  passed  in  furtherance  of  the  plan  for  redeeming 
the  land-tax,  all  persons  are  to  be  at  liberty  to  redeem,  except 
tenants  at  rack-rent,  &c.,  and  except  tenants  holding  under  the 
Crown  any  lands  or  tenements  within  the  survey  and  receipt  of 
the  Exchequer.  This  refers  to  lands  held  by  the  tenants  of  the 
Crown  :  but  the  38  Geo.  III.  c.  6,  s.  47,  does  not  speak  at  all  of 
lands  in  the  hands  of  tenants,  but  furnishes  a  general  inference 
that  all  the  lands  of  the  Crown  were  to  be  subject  to  that  charge. 
There  are  several  subsequent  Acts,  also  providing  for  the  redemp- 
tion of  the  land-tax  charged  on  the  Crown  lands,  re-enacting 
or  incorporating  the  47th  section  of  the  88  Geo.  III. :  and  in 
many  modem  Acts  imposing  taxes,  particularly  the  Assessed  Tax 
Act,  67  Geo.  III.  c.  98,  the  words  being  general,  that  all  persons 
shall  pay,  it  has  been  thought  necessary  to  grant  to  the  Crown 
and  certain  members  of  the  Boyal  Family  an  exemption  in 
express  words ;  raising  the  inference  that  without  such  exemptioii 
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they  would  be  liable.      So  in  the  Post-office  Act,  the  Crown        a..g. 
♦letters  are  directed  to  be  free  of  postage.  Hill. 

r  *i68  1 
(GuRNEY,  B. :  One  of  the  properties  charged  with  the  pro- 
portions of  the  land-tax  by  the  38  Geo.  III.  c.  5,  is,  **  the  Palaces 
of  WTiitehall  and  St.  James."     That  seems  to  furnish  you  with  a 
stronger  argument  than  you  have  yet  raised.) 

That  is  so ;  and  it  is  difficult  to  see  what  beneficial  occupation 
there  is  in  the  Palace  of  St.  James  which  can  be  rated,  unless 
the  property  now  in  question  be  rateable. 

(GuRNBY,  B. :  I  believe  the  Palace  of  Whitehall  would  include 
a  considerable  district ;  all  Privy  Gardens,  from  Whitehall  to  this 
hall,  probably. 

Lord  Abinger,  C.  B.  :  And  the  verge  of  St.  James's  Palace 
may  extend  over  great  part  of  Westminster.) 

If  the  Crown  is  not  liable  to  pay  this  duty,  it  may  enlarge  its 
dock  yards  to  any  extent,  and  inflict  on  the  other  part  of  the 
district  the  whole  of  the  burthen :  Harnson  v.  Bidcock  (i),  All 
Souh  College  v.  Co8tar(2). 

The  second  point  raised  in  the  case, — the  liability  of  this 
property  to  be  taken  by  distress,  must  necessarily  follow  the  first. 

(Parke,  B.  :  Have  you  looked  at  the  statutes  exempting  the 
Royal  Family  from  the  land-tax — 80  Geo.  III.  c.  58,  and  34 
Geo.  III.  c.  173  ?) 

They  extend  to  their  personal  exemptions,  as  to  annuities  granted 
by  the  Crown. 

Wightman,  in  reply : 
The  38  Geo.  III.  c.  60,  s.45,  may  be  construed  by  applying  it  to 
the  hereditary  revenues  of  the  Crown,  within  the  survey  of  the 
Exchequer ;  whereas,  for  the  purpose  of  the  present  case,  it  is 
only  necessary  to  establish  that  lands  vested  in  the  Crown  for 
public  purposes  are  not  liable  to  the  tax.  That  construction  is 
confirmed  by  the  provisions  of  the  42  Geo.  III.  c.  116,  ss.  10 
and  71,  which  prevent  the  tenants  of  the  Crown,  under  *leases       [  ♦lea  j 

(1)  2  B.  E.  718  (1  H.  Bl.  G8).  (2)  3  Bos.  &  F.  635. 
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A.-G.  for  lives  or  years,  from  contracting  for  the  redemption  of  the 
Hill.  land-tax;  the  surveyor-general,  therefore,  in  order  that  there 
may  not  be  a  perpetual  charge  on  the  estate,  is  empowered  to 
interfere  and  redeem  the  tax,  in  respect  of  the  extent  of  interest 
such  tenants  had  in  the  lands.  Moreover,  it  is  not  shown  that 
'  this  dock  yard  is  within  the  survey  and  receipt  of  the  Exchequer; 
and  the  general  rule  being,  that  Crown  lands  held  for  public 
purposes  are  not  liable  to  taxation,  it  was  for  the  defendants  to 
show  affirmatively  that  this  case  is  taken  out  of  the  general  rule. 
With  regard  to  the  rating  of  the  palaces,  that  may  be  on  several 
grounds.  A  number  of  persons  have  a  beneficial  occupation  of 
various  portions  of  land  within  the  ambit  of  the  King's  palaces, 
who  would  no  doubt  be  liable  to  be  assessed.  The  tax  is  a  charge, 
not  only  on  land,  but  also  on  salaries,  places,  and  pensions.  The 
powers  given  to  the  collectors  and  commissioners  of  the  land-tax 
to  levy  the  sum  assessed  by  distress  and  sale  of  the  goods  and 
chattels  of  the  person  neglecting  or  refusing  to  pay,  or  distrain 
on  the  messuage,  &c.,  charged  with  the  tax ;  and  still  further,  to 
break  open  any  house,  or  any  chest,  &c.,  where  any  such  goods 
are ;  and  if  any  person  assessed  shall  neglect  or  refuse  to  pay  his 
assessment  for  ten  days  after  demand,  to  commit  such  person 
until  payment ; — are  entirely  inconsistent  with  the  carrying  on 
of  the  public  services  in  these  offices.  In  the  present  case,  it 
would  follow  that  the  Commissioners  of  the  Navy — if  not  the 
King  himself — might  be  levied  upon  wherever  they  might  be,  or, 
if  there  were  no  distress,  committed  to  gaol  till  payment  of  the 
rate,  although  having  no  personal  or  beneficial  interest  whatever 
in  the  land,  and  being  merely  the  ministerial  officers  of  the 
Crown.  It  is  clear,  that  on  the  principle  which  has  governed 
the  Courts  in  the  cases  relating  to  parochial  taxes,  persons  acting 
[  *i70  ]  in  the  capacity  of  public  commissioners  ^cannot  be  personally 
charged :  Bex  v.  Terrott  (i).  Lord  Amhei'st  v.  Lord  Somers  (2). 
The  same  principle  applies  to  the  present  case. 

(Parke,  B.  :  The  only  difficulty  in  my  mind  is,  to  ascertain 
how  the  Crown  land  originally  became  chargeable  with  the  land- 
tax.     I  should  be  glad  to  have  that  satisfactorily  explained.) 

(1)  7  E.  R.  502  (3  East,  606).  (2)  1  E.  E.  497  (2  T.  E.  372). 
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Lord  Abinobr,  C.  B.  :  A..G. 

There  appears  to  be  some  doubt  as  to  the  manner  in  which  the  Hill. 
Crown  land  became  liable  to  pay  land-tax  at  all,  and  that  doubt 
has  not  been  cleared  up  by  the  discussion.  Before  we  give  final 
judgment  on  the  subject,  it  may  be  as  well,  and  more  satisfactory, 
that  we  should  receive  that  information.  At  the  same  time,  I 
should  be  sorry  it  should  be  supposed  that  I  entertain  any  doubt 
on  the  principle  of  the  question,  whether  the  Land-tax  Act 
throws  any  liability  on  the  lands  of  the  Crown.  I  consider  that 
the  Grown  is  exempted  from  impost  unless  it  is  expressly  men- 
tioned in  the  Act ;  a  fortiori^  from  anything  in  the  shape  of  a  tax 
to  be  paid  to  the  Crown.  This  is  a  grant  to  his  Majesty,  and  it 
never  can  be  supposed,  independently  of  all  technical  rules,  to 
be  intended  that  his  Majesty  should  take  money  out  of  one 
pocket  to  put  it  into  another.  But  on  the  general  principle,  that 
the  Crown  is  not  liable  without  being  expressly  named,  I  should 
say  that  none  of  the  clauses  imposing  the  tax  affect  the  lands  of 
the  Grown.  That  the  clauses  for  enforcing  the  payment  do  not 
include  the  King,  is  clear ;  and  my  present  opinion  is,  that  the 
land  thus  occupied  never  could  be  charged.  What  other  circum- 
stances may  have  intervened,  which  would  make  lands  in  the 
hands  of  tenants  liable,  it  is  not  necessary,  though  it  niay  be 
satisfactory,  to  inquire.  I  am  prepared  in  my  own  opinion  to 
say,  that  the  Crown  is  entitled  to  judgment  on  the  construction 
of  the  case  before  us,  though  *the  Land-tax  Redemption  Act  has  [  *171  ] 
thrown  some  obscurity  on  the  mode  in  which  this  duty  had  been 
imposed  on  the  Crown  land  ;  and  perhaps  we  shall  give  a  more 
satisfactory  judgment  after  we  have  received  the  explanation. 

The  Court  accordingly  directed  that  inquiry  should  be  made 
on  this  point,  and  the  case  stood  over  for  that  purpose ;  and  on 
a  subsequent  day, 

Lord  Abinger,  C.  B.,  said : 

This  case  turned  on  the  question,  whether  property  occupied 
by  the  Crown  could  be  subject  to  an  assessment  to  the  land-tax. 
The  Court  expressed  its  opinion  at  the  time  of  the  argument, 
bat  in  consequence  of  some  ambiguity  which  appeared  to  exist 
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A.-G.  on  the  Acts  of  Parliament,  as  to  the  mode  in  which  the  property 
Hill.  of  the  Crown  in  the  hands  of  ar  subject  became  assessable  to 
the  land-tax  originally,  we  requested  some  information  before 
pronouncing  our  final  judgment;  not  that  we  expected  it  would 
lead  to  any  change  of  opinion,  but  we  thought  it  would  be  more 
satisfactory  if  the  origin  of  that  mode  of  taxation  could  be 
explained.  We  are  now  informed  by  Mr.  Wightnian  that  he  has 
made  such  inquiry,  and  he  finds,  what  indeed  we  supposed  to  be 
the  case,  that  originally  it  never  was  intended,  in  imposing  the 
land-tax  assessment,  to  free  the  tenants  of  the  Crown  within  the 
survey  of  the  Exchequer  from  this  tax,  but  only  the  Crown  itself 
for  what  it  occupied,  and  that  the  Crown  never  could  have  been 
subject  to  this  tax,  unless  particularly  named,  which  is  not  the 
case  here.  Then  this  is  the  ordinary  case  of  a  supply  granted 
by  Parliament  to  the  King,  for  the  purposes  of  public  advantage, 
in  which  the  subject,  of  course,  is  to  bear  all  the  tax  imposed 
upon  him ;  but  the  Crown,  not  being  named,  cannot  be  subject 
to  the  operation  of  the  tax.  The  lands  in  question  are  in  the 
occupation  of  the  Crown — for  the  Crown  and  the  public  are  the 
[  *172  ]  same  for  this  purpose.  To  say  that  *the  dockyard,  occupied  by 
the  immediate  servants  of  the  Crown  for  public  purposes,  shall 
be  burthened  with  this  tax,  would  be  to  say  that  the  palace  of 
the  King  was  subject  to  it,  for  there  is  no  more  ground  for  it  in 
the  one  case  than  in  the  other.  Therefore  we  are  of  opinion, 
whatever  the  Commissioners  may  have  thought  in  this  case,  that 
the  assessment  could  have  no  effect  whatever  on  the  property  of 
the  Crown.  The  goods  taken  and  levied  under  this  distress  are 
goods  belonging  to  the  Crown ;  they  are  the  goods  and  chattels 
of  the  Crown,  and  subject  the  parties  taking  them  to  an  action 
of  trespass  from  the  Crown.  If  we  were  to  determine  that  the 
Land-tax  Assessment  Act  attached  on  this  property,  we  should 
in  effect  determine  that  the  goods  and  chattels  in  the  immediate 
use  and  occupation  of  the  Crown,  in  the  Palaces  of  St.  James 
and  Whitehall,  were  liable  to  be  laid  hold  upon  for  the  land- 
tax  ;  which  would  be  a  very  absurd  conclusion  to  come  to.  We 
are  therefore  of  opinion  that  judgment  should  be  entered  for 

the  Crown. 

Judgment  for  the  Crown. 
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FLEMYNG  v.  HECTOE,  Esq.,  M.P.  iwe. 

ADAMS  AND  Another  v.  O'BRIEN,  Esq.,  M.P.  Exrh.o/ 

Pleas. 

ADAMS  AND  Another  v.  EIPPON,  Esq.,  M.P.  ^172] 

(2  Meeaon  &  Welsby,  172—188;  S.  C.  2  Gale,  180;  6  L.  J.  (N.  S.)  Ex.  43.) 

Where  a  club  was  formed,  subject  to  the  followmg  among  other  rules, 
viz.  that  the  entrance  fee  on  admission  should  be  ten  guineas,  and  the 
annual  subscription  five  guineas ;  that  if  the  subscription  were  not  paid 
within  a  certain  limited  period,  the  defaulter  should  cease  to  be  a  member ; 
that  there  should  be  a  committee  to  manage  the  affairs  of  the  club,  to  be 
chosen  at  a  general  meeting;  and  that  all  members  should  discharge 
their  club  bills  daily,  the  steward  being  authorized,  in  default  of  pay- 
ment on  request,  to  refuse  to  continue  to  supply  them :  Held,  that  the 
members  of  the  club,  merely  as  such,  were  not  liable  for  debts  incurred 
by  the  committee  for  work  done  or  goods  supplied  for  the  use  of  the 
club ;  for  that  the  committee  had  no  authority  to  pledge  the  personal 
credit  of  the  members. 

These  were  actions  brought  against  the  several  defendants 
for  work  done,  and  goods  supplied,  for  the  use  of  the  late 
"Westminster  Reform  Club,"  of  which  the  defendants  were 
members,  under  the  following  circumstances: 

The  Westminster  Beform  Club  was  established  in  London  [  173  ] 
in  the  year  1884,  for  the  ordinary  purposes  of  the  clubs 
existing  at  the  west  end  of  the  town,  and  on  a  similar  footing, 
except  that  the  members  were  to  be  chosen  from  among  those 
professing  political  opinions  in  accordance  with  the  principles 
of  the  Beform  Act. 

At  a  general  meeting,  held  on  the  28rd  of  May,  1885,  certain 
rules  were  agreed  upon  for  the  regulation  of  the  Club,  which 
were  printed,  and  of  which  the  following  only  are  material  to  be 
noticed : 

''  6.  That  the  entrance  fee  on  admission  to  the  club  shall  be 
ten  guineas,  and  the  annual  subscription  five  guineas. 

"8.  That  if  the  annual  subscription  be  not  paid  within  two 
months  from  the  14th  of  April,  the  defaulter  shall  cease  to  be  a 
member  of  the  club. 

''10.  That  (certain  persons  therein  mentioned)  should  be 
trustees  for  the  club. 

"  19.  That  there  should  be  a  committee  to  manage  the  affairs 
of  the  club,  consisting  of  thirty  members,  to  be  chosen  by  vote 
at  a  general  meeting  of  the  club. 
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flbmtng  *'  22.  That  there  should  be  two  general  meetings  of  the  club 
Hbctob.      in  each  year. 

''  28.  That  at  such  meetings  an  ample  statement  of  the  affairs 
of  the  club  should  be  presented,  signed  by  the  chairman  of  the 
committee  and  the  secretary,  and  such  statement  should  be 
exhibited  in  the  coffee-room  for  examination,  seven  days  previous 
to  the  meeting. 

''28.  That  all  members  be  expected  to  discharge  their  club 
bills  day  by  day,  the  steward  having  positive  orders  not  to  open 
accounts  with  any  individual,  and  being  authorized  to  refuse  to 
continue  to  supply  parties  neglecting  to  pay  what  they  may  owe, 
after  payment  is  requested." 

A  committee  had  been  chosen  on  the  first  formation  of  the 
[  •J"^  ]  club,  who  took  a  furnished  house  in  Great  George  *Street  for  its 
use,  at  a  rent  of  1,000  guineas  per  annum.  Until  the  above 
rules  were  promulgated  there  were  no  written  or  printed  rules ; 
but  resolutions  were  passed  from  time  to  time  by  the  committee 
for  the  regulation  of  the  society.  The  club  was  dissolved  in 
February,  1886,  and  the  members  were  called  upon  to  pay  a 
sum  of  eleven  guineas  each,  in  discharge  of  its  liabilities.  The 
defendants,  among  other  members,  refused  to  pay  this  sum,  and 
these  actions  were  in  consequence  brought  against  them. 

Flemyng  v.  Hector,  which  was  tried  at  the  last  Surrey  assizes, 
before  Lord  Abinger,  C.  B.,  was  an  action  by  the  plaintiff,  a 
wine  merchant,  for  wines  supplied  to  the  club  during  the  )vhole 
period  of  its  existence.  It  appeared  that  the  defendant  was 
elected  a  member  in  April,  1835,  and  paid  his  entrance  money 
and  subscription,  and  continued  to  frequent  and  dine  at  the  club 
until  its  dissolution ;  it  was  proved  also  that  he  was  in  the  habit 
of  asking  for  "  Flemyng's  wine."  Two  sums  had  been  paid  by 
order  of  the  committee  to  the  plaintiff  on  account  of  his  bill, 
after  the  defendant  was  admitted  a  member,  which  were  more 
than  sufficient  to  satisfy  the  amount  of  the  wine  supplied  while 
the  defendant  was  a  member ;  but  they  were  not  specifically 
appropriated,  and  the  plaintiff  applied  them  in  satisfaction  of 
the  earlier  items  of  his  account.  It  was  contended  for  the 
defendant,  first,  that  he  was  not  liable  at  all  merely  as  a 
member  of  the  club ;  secondly,  that  at  all  events  the  damages 
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ought  to  be  nominal,  the  payments  being  a  satisfaction  of  the  Flbmtno 
plaintiff's  demand  as  against  the  defendant.  The  Lord  Chief  hectob. 
Babon  expressed  an  opinion  against  the  defendant  on  both  points, 
and  under  his  direction  a  verdict  was  found  for  the  plaintiff  for 
the  full  amount  claimed,  leave  being  reserved  to  the  defendant 
to  move  to  enter  a  nonsuit :  and  on  a  former  day  of  this  Term, 
Thesi^er  obtained  a  rule  nisi  accordingly,  against  which  cause  was 
shown  by  Andrews,  Serjt.,  Sir  W.  FoUett,  and  Montagu  Chambers ; 
and  Thesiger  and  Piatt  were  heard  in  support  of  the  rule. 

Adanis  v.  O'Brien,  which  was  also  tried  before  the  Lord  Chief  [  176  ] 
Baron,  at  the  same  Assizes,  was  an  action  by  ironmongers,  who  had 
supplied  stoves  and  o.ther  ironwork,  and  let  knives  and  forks,  &c., 
to  hire  for  the  use  of  the  club.  The  defendant  was  proved  to  have 
attended  very  frequently ;  and  it  was  shown  that  the  committee 
made  out  a  statement  of  the  affairs  and  liabilities  of  the  club,  in 
which  the  plaintiff's  claim  was  inserted,  and  that  it  was  hung  up 
in  the  coffee-room.  In  this  case  also  a  verdict  was  directed  for 
the  plaintiff,  the  same  leave  being  reserved  as  in  the  former  case. 
Piatt  obtained  a  rule  for  a  nonsuit  accordingly ;  Andrews,  Serjt. 
and  Chambers,  showed  cause,  and  Piatt  supported  the  rule. 

While  these  rules  were  pending,  the  case  of  Adams  v.  Rippon, 
which  was  an  action  by  the  same  plaintiffs,  and  of  the  same 
nature,  as  that  of  Adams  v.  O'Brien,  was  tried  before  Bolland,  B., 
at  the  sittings  in  Middlesex.  It  appeared  that  Mr.  Bippon,  besides 
being  a  member  of  the  club,  had  been  named  and  chosen  one  of 
the  committee ;  but  he  was  not  proved  to  have  acted  in  that 
character,  or  to  have  taken  any  part  in  the  proceedings  of  the 
club.  Application  had  also  been  made  to  him  to  become  one  of 
the  trustees,  to  which  he  consented ;  but  he  was  not  appointed. 
Evidence  was  given  of  a  conversation  between  the  defendant  and 
the  plaintiff's  attorney,  in  which  the  former  stated  that  he  knew 
he  was  liable,  but  he  had  paid  a  sum  of  money  already,  and 
would  pay  no  more,  but  would  defend  any  action  that  might  be 
brought  against  him.  It  appeared  that  he  did  not  pay  his  sub- 
scription for  the  year  1885-6,  until  after  the  expiration  of  two 
months  from  the  14th  April,  1835 ;  and  it  was  contended  that 
he  thereby  ceased  to  be  a  member  of  the  club  from  that  day,  and 
was  therefore,  at  all  events,  not  liable  in  respect  of  any  goods 
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Flemykg      Bubsequently  supplied.     The  learned  Judge  considered  himself 

Hector.      bound  by  the  rulings  in  the  previous  cases  to  direct  the  jury  that 

[  *i76  ]       the  defendant  *was  liable  as  a  member  of  the  club ;  and  he  left  the 

question  to  them  whether  he  continued  a  member  for  more  than 

the  first  year.    The  jury  found  that  he  was  a  member  for  one  year 

only,  and  gave  a  verdict  accordingly  for  7L  10«.,  the  amount  of 

goods  furnished  within  that  period.     His  Lordship  gave  leave  to 

move  to  enter  a  nonsuit,  and  such  rule  having  been  obtained,  Erie 

and  Chambers  showed  cause,  and  Piatt  was  heard  in  support  of  it. 

The  following  is  the  substance  of  the  arguments  urged  on 

either  side  in  the  several  cases: 

For  the  plaintiffs : 

The  rules  can  be  made  absolute  only  on  the  ground  that  there 
was  no  evidence  to  go  to  the  jury  of  the  defendants'  liability. 
The  ruling  of  the  Lord  Chief  Baron  at  the  trial,  that  every 
member  of  a  club  is  ptnmd  facie  liable  for  goods  supplied  for 
the  common  benefit  of  the  club,  is  supported  by  the  established 
practice  at  Nisi  Prius  for  many  years.  The  case  may  be  con- 
sidered either  as  one  of  partnership  and  joint  liability,  or  one  of 
principal  and  agent.  The  members  are  associated  together  for 
a  common  purpose,  and  for  that  purpose  have  a  common  house 
of  meeting;  not  certainly  for  the  profit,  but  for  the  common 
advantage  and  gratification,  of  them  all.  Wherever,  therefore, 
a  contract  is  entered  into  by  any  of  them,  in  promotion  of  the 
common  purpose,  all  the  members  are  liable.  These  orders, 
having  been  given  by  the  committee,  were  consequently  binding 
on  the  members  generally,  for  whose  benefit  they  were  given. 
But  if  the  case  cannot  be  considered  strictly  as  one  of  partner- 
ship, it  was  one  of  principal  and  agent.  The  committee,  who 
are  delegated  by  the  whole  body  of  the  members  to  manage  the 
affairs  of  the  club,  acting  in  the  name  and  on  the  account  of  all 
the  members,  must  of  necessity,  from  the  nature  of  the  institu- 
tion, have  a  discretionary  power  vested  in  them  to  make  contracts 
with  the  tradesmen  who  are  supplying  the  club  with  necessaries, 
and  for  the  purpose  of  such  contracts  to  pledge  the  credit  of  the 
[  *177  ]  association.  Here  the  first  step  ^taken  was  to  contract  for  the 
hire  of  a  house  and  the  use  of  furniture,  at  a  rent  of  1,000L  a 
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year,  at  a  period  when  it  does  not  appear  that  ten  members  had  FLEMTN-n 
joined  the  club.  That  shows  that  the  funds  must  necessarily  hector. 
have  been  insufficient  to  meet  liabilities  which,  in  the  manage- 
ment of  the  club  and  in  the  very  outset  of  it,  it  was  essential  the 
committee  should  incur ;  and  it  is  impossible  to  suppose  it  could 
be  intended  that  the  committee  should  be  personally  responsible. 
As  soon  as  a  man  becomes  a  member,  it  must  be  taken  that  he 
impliedly  gives  the  committee  authority  to  take  such  steps  as 
were  necessary  to  carry  the  objects  of  the  club  into  complete 
effect.  But,  even  supposing  they  had  not  such  authority 
originally  reposed  in  them,  yet,  as  the  accounts  were  published 
to  the  association,  and  it  was  thereby  made  known  to  them  that 
the  committee  had  made  these  contracts,  and  it  does  not  appear 
that  the  members  repudiated  or  made  any  objection  to  them, 
they  must  be  taken  to  have  ratified  the  acts  so  done  by  the 
committee.  With  reference  to  the  case  against  Mr.  Bippon,  it 
was  urged  that,  as  he  was  actually  appointed  one  of  the  com- 
mittee, he  must  be  held  bound  by  their  acts;  or  that,  at  all 
events,  as  the  general  rules  were  not  in  existence  during  the 
period  for  which  he  was  found  by  the  jury  to  have  been  a 
member,  a  nonsuit  could  not  be  entered,  but  the  question, 
whether  there  was  an  implied  contract  by  him  through  the 
committee,  ought  to  be  decided  by  the  jury,  without  reference 
to  the  rules.  The  following  cases  were  referred  to  :  Delaunay  v. 
Strickland  (i),  Raggett  v.  Musgrave  (2),  Raggett  v.  Bishop  (3), 
Kearsley  v.  Codd  (4),  Maudsley  v.  Le  Blanc  (5),  Braithwaite  v. 
Skqfield  (6),  Vice  v.  Lady  Anson  (7),  Burls  v.  Smith  (8). 

For  the  defendants  :  [  178  ] 

This  clearly  cannot  be  considered  in  the  light  of  a  part- 
nership. It  is  altogether  different  from  a  trading  or  joint 
stock  company ;  it  is  merely  the  case  of  an  association  of  a 
number  of  gentlemen  for  a  purpose  altogether  unconnected  with 
any  community   of  profit  or  loss ;    each  furnishing  his  own 

(1)  20  E.  R.  706  (2  Stark.  416).      (6)  33  E.  R.  215  (9  B.  &  C.  401). 

(2)  2  Car.  &  P.  556.  (7)  7  B.  &  C.  409 ;  1  Man.  &  By. 

(3)  31  E.  B.  668  (2  Car.  &  P.  343).  113. 

(4)  2  Car.  &  P.  408,  n.  (8)  33  B.  E.  626  (7  Bing.  705;  5 

(5)  2  Car.  &  P.  409,  w.  M.  &  P.  735). 
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flbmtnq  sabscription  to  a  given  amount,  to  form  a  fond  which  shall  be 
Hectob.  available  for  all  the  purposes  of  the  association.  Nor  is  this 
a  case  in  which  the  members  of  the  club  generally  can  be 
considered  as  principals,  contracting  through  the  committee 
as  their  agents.  The  rules  show  clearly  that  the  authority 
of  the  committee  was  limited  to  managing  the  affairs  of  the 
society,  by  means  of  the  fund  provided  for  them  by  the  sub- 
scriptions. They  had  no  authority,  therefore,  to  incur  debts 
on  the  credit  of  the  individual  members;  they  ought  not  to 
have  made  contracts  beyond  the  limit  of  the  subscriptions  in 
hand.  It  is  said  that  the  exhibiting  of  the  accounts  in  the 
club-house  is  evidence  that  the  members  recognised  the  con- 
tracts therein  mentioned;  but  it  could  not  be  thence  inferred 
that  the  committee  had  exercised,  in  making  such  contracts, 
an  authority  larger  than  that  vested  in  them  by  the  rules. 
The  plaintiffs  were  bound  clearly  to  make  out,  by  affirmative 
proof,  that  the  defendants  were  parties  to  the  contract  by  them- 
selves or  their  agents.  The  cases  referred  to  were  almost  all 
cases  of  partnership  in  trade,  or  of  joint  stock  societies.  The 
decision  in  Delaunay  v.  Strickland,  which  is  the  only  one  at  all 
resembling  the  present,  proceeded  on  the  ground  of  the  plaintiff's 
personal  concurrence  in  the  order.  The  case  against  Mr.  Bippon 
does  not  differ  in  substance  from  the  others ;  for  although  he  was 
named  on  the  committee,  it  appears  that  he  did  not  assume  the 
office,  nor  interfere  in  any  way  in  the  management  of  the  club. 

Lord  Abinoer,  C.  B.  : 

I  am  free  to  own,  that  when  these  cases  were  tried  before  me 
[  '179  ]  at  Guildford,  I  certainly  *inclined  to  the  opinion  that  the  defen- 
dant was  liable  ;  but  not  supposing  the  matter  to  be  so  clear  as 
not  to  be  worth  great  consideration,  I  reserved  the  point  fully 
for  Mr.  Piatt,  in  both  cases,  for  the  opinion  of  the  Court.  I  had 
thought,  but  without  much  consideration,  at  the  Assizes,  that 
these  sort  of  institutions  were  of  such  a  nature  as  to  come  under 
the  same  view  as  a  partnership,  and  that  the  same  incidents 
might  be  extended  to  them ;  that  where  there  were  a  body  of 
gentlemen  forming  a  club,  and  meeting  together  for  one  common 
object,  what  one  did  in  respect  of  the  society  bound  the  others. 
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if  he  had  been  requested  and  had  consented  to  act  for  them.  Fleuyno 
Several  cases  have  been  cited  in  the  course  of  the  argument,  which  hector. 
do  not  apply,  with  the  exception  of  one  of  them,  to  societies  of  this 
nature.  Trading  associations  stand  on  a  very  different  footing. 
Where  persons  engage  in  a  community  of  profit  and  loss  as 
partners,  one  partner  has  the  right  of  property  for  the  whole; 
so,  any  of  the  partners  has  a  right,  in  any  ordinary  transactions, 
unless  the  contrary  be  clearly  shown,  to  bind  the  partnership  by 
a  credit ; — he  might  accept  a  bill  of  exchange  in  the  name  of  the 
firm,  and  as  between  the  firm  and  strangers  the  partnership 
would  be  bound,  although  there  might  be  an  understanding  in 
the  firm  that  he  was  not  to  accept.  It  appears  to  me  that  this 
case  must  stand  upon  the  ground  on  which  the  defendant  put  it, 
as  a  case  between  principal  and  agent;  and  I  am  the  more 
inclined  to  look  at  it  in  that  light,  by  an  observation  made  by 
Mr.  Pkitt  in  the  course  of  the  argument  yesterday,  on  the  subject 
of  bills  of  exchange.  I  apprehend  that  one  of  the  members 
of  this  club  could  not  bind  another  by  accepting  a  bill  of 
exchange,  acting  as  a  committee  man,  even  where  there  might 
be  an  apparent  necessity  to  accept,  as  in  the  case  of  a  pur- 
chase of  a  pipe  of  wine :  the  party  might  draw  a  bill,  but  I  do 
not  think  he  could  accept  the  bill  to  bind  the  members  of  the 
club.  It  is,  therefore,  a  question  here  *how  far  the  committee,  [  *i80  ] 
who  are  to  conduct  the  affairs  of  this  club  as  agents,  are  authorized 
to  enter  into  such  contracts  as  that  upon  which  the  plaintiffs 
now  seek  to  bind  the  members  of  the  club  at  large ;  and  that 
depends  on  the  constitution  of  the  club,  which  is  to  be  found  in 
its  own  rules  ;  and  upon  two  of  the  cases,  those  that  were  tried 
before  me  at  Guildford,  looking  at  these  general  rules,  it  certainly 
does  strike  me  that  it  is  impossible  to  interpret  them  so  as  to 
give  the  committee  the  power  of  dealing  on  credit,  even  for  the 
purposes  of  the  club.  It  appears  by  the  rules,  that  every  member 
is  to  pay  his  subscription  of  ten  guineas  as  entrance  money, 
before  he  can  become  a  member,  and  a  yearly  subscription  of 
five  guineas ;  so  that  by  the  provisions  of  the  club,  there  is  to 
be  a  fund  in  hand  in  order  to  bear  the  expenses.  But  then, 
again,  every  member  who  makes  use  of  the  club,  who  either  eats 
or  drinks  there,  or  takes  any  sort  of  refreshment,  is  to  pay  ready 
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Flemtko  money.  That  shows  again  that  the  club  was  not  disposed,  and 
Hector,  ^ot  intended,  to  have  any  transactions  on  credit,  even  with  its 
own  members  ;  and  it  also  shows  that  care  was  taken  to  provide 
ready  money  to  meet  every  expense,  so  that  if  a  party,  or  a 
gentleman  of  the  club,  were  to  order  any  particular  thing  that 
the  club  did  not  contain,  he  is  to  pay  for  it  instanter  ;  so  that  no 
occasion  was  expected  to  be  necessary  for  the  committee's  pledg- 
ing the  credit  of  the  club,  or  even  their  own.  Under  these 
circumstances,  as  the  rules  of  the  club,  which  are  in  writing, 
must  be  taken  to  form  the  constitution  of  the  club,  and  are  to 
be  construed  as  matters  of  law,  I  do  not  see  what  there  was  to 
go  to  the  jury — I  do  not  see  anything  in  these  rules  of  which 
the  jury  are  to  be  the  judges.  The  words  are,  "  to  manage  the 
'affairs  of  the  club  " — the  question  then  is,  what  the  affairs  of 
the  club  are.  They  are  to  have  in  their  hands  a  subscription, 
and  they  are  to  take  care  that  every  member  pays  it  before  he 
comes  into  the  club,  and  pays  for  every  thing  he  has  in  the  club. 
[  *i8i  ]  It  therefore  appears  that  *the  members  in  general  intended  to 
provide  a  fund  for  the  committee  to  call  upon.  I  cannot  infer 
that  they  intended  the  committee  to  deal  upon  credit,  and  unless 
you  infer  that  that  was  the  intention,  how  are  the  defendants 
bound?  It  is  very  true  that  an  order  was  made  to  pay  Mr. 
Flemyng  so  much  on  account,  but  the  moment  you  state  the 
case  as  one  of  principal  and  agent,  you  see  that  something  more 
was  necessary  in  order  to  fix  the  defendant,  than  the  mere  fact 
that  the  committee  did  not  pay  the  money  the  moment  they 
ordered  the  wine.  It  has  been  decided  in  several  cases,  that 
where  a  party  gives  his  agent  money  to  obtain  goods,  which  the 
agent  obtains  on  credit,  the  principal  is  not  liable  ;  so  that  even 
if  the  defendant  knew— supposing  that  he  was  to  be  presumed 
to  know  from  the  books  of  the  committee — that  there  was  a  pay- 
ment made  to  Flemyng,  yet  there  is  no  account  by  which  it 
has  been  proved  that  the  committee  had  no  money  to  pay  it ; 
there  has  nothing  been  proved  which  is  required  to  be  proved 
in  order  to  fix  the  principal.  Suppose  a  man  gives  money 
to  his  coachman  to  enable  him  to  purchase  hay  and  com, — 
if  the  coachman  takes  the  money  and  obtains  the  things 
either  on  hh  own  or  his  master's  credit,  having  the  money  in 
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his  pocket,  his  master  is  not  bound  ;  but  if  no  money  has  been     Flemtno 

given,  we  must  suppose  it  matter  of  necessity,  and  that  he  did      hicotob. 

buy  on  his  master's  credit.     It  appears,   then,   there  is  no 

evidence  to  show  that  at  the  time  this  wine  was  ordered,  or 

the  smn  of  100/.  paid,  the  committee  had  not  fmids  in  hand,  or  at 

least  Mr.  Hector  had  no  reason  to  suppose  they  had  funds  in 

hand.    If  they  had,  it  was  immaterial  to  him  whether  they  chose 

to  pay  immediately,  or  whether  they  rather  chose  to  pay  at  stated 

periods.    I  therefore  think,  upon  these  grounds,  that  in  both  these 

cases  there  ought  to  be  a  nonsuit  entered.    With  respect  to  the 

case  tried  before  my  brother  Bolland,  the  only  difficulty  I  see  in 

that  case  is  Mr.  Bippon's  saying  to  the  attorney's  clerk  that  he 

might  be  liable,  *but  that  he  would  take  the  opinion  of  a  court       [  *182  ] 

of  law  upon  it ;  and  Mr.  Baron  Bolland,  knowing  what  had 

been  held  in  the  two  cases  that  were  tried  at  Guildford,  declined 

to  nonsuit  the  plaintiff,  reserving  the  point  for  the  defendant's 

counsel;   and  he  then  left  to  the  jury  this  question:  ''That 

supposing  Mr.  Bippon  to  be  liable  as  a  member  of  the  club,  then 

the  question  was,  whether  what  he  had  said  to  the  attorney's 

clerk  made  him  a  member  beyond  the  period  of  the  14th  of  June, 

or  whether  it  did  not."    The  jury  found  that  it  did  not,  and  that 

he  was  only  a  member  up  to  the  14th  of  June.     The  verdict  of 

the  jury  was  plainly  founded  upon  this ;  they  thought  him  liable 

merely  by  being  a  member,  and  that  he  was  liable  in  the  smaller 

sum,  being  the  debt  incurred  during  that  time.    In  point  of  fact, 

I  think  there  was  nothing  to  leave  to  the  jury.     Supposing  I  am 

right  in  the  opinion  I  now  form,  the  mere  fact  of  his  being  a 

member  was  not  sufficient  evidence ;  the  conversation  he  had 

with  the  attorney's  clerk  shows  that  he  meant  to  dispute  his 

liability  in  a  court  of  law,  and  it  cannot  be  said  that  he  chooses 

therefore  to  make  himself  liable.    I  think,  therefore,  the  case 

tried  before  my  brother  Bolland  must  follow  the  same  course  as 

the  others — that  judgment  of  nonsuit  must  be  entered.    Now  it 

may  be  said,  and  it  has  been  urged  very  properly,  and  I  own  it 

made  a  considerable  impression  upon  me,  that  it  never  could 

have  been  supposed  that  noblemen  and  gentlemen  forming  the 

committee  in  a  voluntary  association  of  this  kind  would  consent 

to  pledge  their  own  credit  individually ;  and  I  quite  agree  with 
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FLEHYKa  that  proposition :  but  I  think,  if  the  committee  foand  they  had 
Hkctob.  not  funds  sufficient  to  carry  the  purposes  for  which  the  club  was 
founded  into  effect,  namely,  that  it  should  be  a  ready-money 
affair,  they  ought  to  have  called  a  meeting,  and  exposed  the 
state  of  the  club,  and  called  upon  the  society  to  support  them. 
It  is  very  well  known  that  in  many  of  these  recent  establish- 
[  •183  ]  ments  great  expense  *has  Veen  incurred  by  building,  and  though 
the  committee  may  have  signed  contracts  for  the  building,  yet  it 
has  always  been  done  after  a  general  meeting,  and  the  sense  of 
the  whole  club  has  been  taken  upon  it ;  for  you  cannot  suppose 
they  would  pledge  their  own  credit  to  pay  the  builder's  bill.  So 
in  these  cases,  if  the  subscriptions  of  the  club  were  not  sufficient 
to  enable  the  committee  to  furnish  the  provisions, — if  they  were 
run  out, — it  appears  to  me  that  the  committee  ought  to  have 
called  the  club  together,  and  asked  for  a  further  subscription, 
and  have  said,  '*  It  was  not  the  intention  of  the  club  that  we 
should  make  ourselves  liable — the  intention  of  the  club  was  to 
supply  us  with  money  beforehand," — that  is  what  the  committee 
ought  to  have  done.  On  the  whole,  I  am  of  opinion  that  the 
defendants  are  not  liable. 

Parke,  B.  : 

I  am  entirely  of  the  same  opinion  with  the  Lord  Chief  Baron, 
and  I  must  own,  that  since  I  have  heard  the  report  read,  and 
made  myself  acquainted  with  the  circumstances,  and  have  had 
an  opportunity  of  considering  the  rules  of  this  club,  which  form 
its  true  constitution,  I  have  not  entertained  a  doubt  as  to  the 
non-liability  of  the  defendants. 

This  is  an  action  brought  against  the  defendant  on  a  contract, 
and  the  plaintiff  must  prove  that  the  defendant,  either  himself 
or  by  his  agent,  has  entered  into  that  contract.  That  should 
always  be  borne  in  mind  in  cases  of  this  class;  for  on  most 
questions  of  this  kind  the  real  ground  of  liability  is  very  apt 
to  be  lost  sight  of.  As  the  defendant  did  not  enter  into  the 
contract  personally,  it  is  quite  clear  that  the  plaintiff  cannot 
recover  against  the  defendant,  unless  he  shows  that  the  person 
making  the  contract  was  the  agent  of  the  defendant,  and  by  him 
authorized  to  enter  into  the  contract  on  his  behalf;  and  the 
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qaestion  is  in  this  case,  whether  there  was  sufficient  evidence  Flbmyno 
to  go  to  the  jury  to  satisfy  them  that  the  person  who  actually  hector. 
^ordered  these  goods  was  the  authorized  agent  of  the  defendant  [  *ib4  ] 
in  making  the  contract ;  and  that  really  is  the  question  in  all 
cases  of  this  kind — in  all  cases  of  principal  and  agent,  master 
and  servant — wherever  the  contract  is  not  made  personally  by 
the  defendant.  It  is  said  in  this  case  that  the  order  was  given 
by  the  committee,  and  that  they  were  the  agents  of  the  members 
generally ;  but  the  question  is,  whether  there  was  any  sufficient 
evidence  to  go  to  the  jury  that  they  were  authorized  by  the 
defendants  to  enter  into  and  make  these  particular  contracts  on 
their  behalf.  In  the  case  of  Flemyng  v.  Hector ,  it  is  said  there 
was  sufficient  evidence  of  one  fact,  namely,  that  he  was  a 
member  of  the  club,  and  next,  that  the  whole  of  the  debts  were 
debts  contracted  on  account  of  the  club ;  and  that  this  is 
evidenced  by  the  written  rules.  That  is  a  question  of  con- 
struction, and  therefore  a  question  of  law ;  and  it  is  upon  the 
construction  of  these  rules  that  the  liability  of  the  defendant 
depends,  so  far  as  the  case  depends  upon  his  being  a  member 
of  the  club ;  and  both  these  cases,  of  Flemyiig  v.  Hector,  and 
Adams  v.  O'Brien,  resolve  themselves  into  questions  of  construc- 
tion as  to  the  meaning  of  the  original  rules  of  the  club.  It 
appears  to  be  quite  clear  that  the  club  was  formed  upon  ready- 
money  principles:  the  committee  did  however  enter  into  some 
contracts  upon  credit,  and  it  is  said  the  defendant  has  sanc- 
tioned this, — of  which  there  is  no  evidence  at  all;  and  the 
case  could  go  to  the  jury  only  on  the  ground  of  there  having 
been  such  sanction  on  the  part  of  the  defendant.  First,  as  to 
the  construction  of  the  rules  of  this  club.  On  referring  to  these 
rales,  it  appears  to  be  clear,  that  the  intention  of  the  club  was 
to  provide  a  fund,  to  be  administered  by  the  committee,  and  to 
provide  the  means  of  the  society's  carrying  on  their  concerns, 
without  the  necessity  of  dealing  on  credit.  (His  lordship  read 
the  5th,  6th,  7th,  and  28th  rules.)  It  is  quite  clear,  from  the 
provisions  of  these  rules,  that  the  society  contemplated  that  there 
should  be  a  fund  in  hand  to  meet  the  ''^expenses.  The  19th  rule,  [  "'iSo  ] 
which  is  relied  upon  as  giving  the  committee  authority  to  bind 
the  defendants,  only  provides  that  they  shall  manage  the  a£fairs 

36—2 


564  1886.    EX.    2  MEE.  &  W.  185—186.  [b.b. 

flkmtko  of  the  club.  Now  I  think  it  is  impossible  to  come  to  any  other 
Hectob.  conclusion  on  the  true  construction  of  these  rules,  than  that  all 
the  committee  was  to  do,  was  to  manage  the  fund  thus  supplied ; 
and  if  they  chose  to  enter  into  contracts  upon  credit  when  they 
had  not  sufficient  funds,  that  is  their  own  affair.  There  is  no 
evidence  in  the  case  to  warrant  any  conclusion  that  a  society  of 
this  nature  should  have  gone  on  dealing  upon  credit:  all  the 
committee  had  to  do  was,  either  to  pay  ready  money,  or  not  to 
enter  into  any  contract  until  they  had  money  in  hand;  or  if 
they  chose  to  do  so,  it  was  mere  matter  of  convenience,  and  they 
were  not  to  suppose  they  were  binding  the  members  individually 
to  pay,  for  they  had  the  means  of  payment  in  their  hands.  I 
have  no  doubt  that  is  the  true  construction  to  be  put  upon  the 
written  documents.  There  is  no  evidence  to  show  that  the 
defendant  had  given  authority  to  the  committee  to  act  as  his 
agents,  so  as  to  render  him  liable  on  a  contract  of  this  kind ; 
and  it  should  be  shown  affirmatively  by  the  plaintiff,  that  he 
had  assented  to  their  trading  in  a  different  manner  froqi  that 
which  is  contemplated  by  the  rules.  The  only  thing  given  in 
evidence  was  an  order  to  pay  a  sum  of  money  on  account,  on 
behalf  of  the  members  of  the  club,  to  Mr.  Flemyng,  but  the 
defendant  is  not  proved  to  have  sanctioned  this ;  and  even  if  he 
had,  there  is  no  proof  that  he  knew  at  the  time  that  the  com- 
mittee were  not  in  funds  when  they  entered  into  the  contract. 
The  committee  might  at  any  time,  pursuant  to  their  original 
authority,  have  entered  into  a  contract  for  the  purchase  of  wine, 
when  they  had  money  in  the  bankers'  hands,  and  there  is 
no  proof  they  had  not,  at  the  time  of  the  alleged  contract, 
money  in  hand,  or  if  they  had  not,  that  the  defendant  knew 
anything  of  it.  The  inference  sought  to  be  drawn  rests  altogether 
[  *186  ]  on  the  ground  of  the  committee's  not  dealing  in  the  *way  they 
ought  to  deal ;  but  if  that  is  to  vary  the  authority  given  by  the 
original  rules,  it  ought  to  be  shown  affirmatively  that  the  defen- 
dant did  know  and  sanction  it.  It  seems  to  me,  therefore,  that 
the  two  cases  of  Flemyng  v.  Hector,  and  Adams  v.  O'Brien,  stand 
on  the  same  footing,  and  that  a  nonsuit  ought  to  be  entered  in 
both.  With  regard  to  the  other  case,  the  question  in  fact  comes 
to  the  same  point.    It  appears  that  Mr.  Bippon  was  named  on 
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the  committee,  but  it  is  not  shown  that  he  ever  acted  as  a  Flbmyno 
committee-man,  or  sanctioned  his  being  so  named,  and  that  heotor. 
ground  of  liability  therefore  falls  to  the  ground.  It  appears 
also  that  he  was  a  member  before  these  regulations  were 
published:  but  the  only  piece  of  evidence  in  the  case  that 
seemed  at  all  to  affect  him,  was  that  on  which  the  Chief  Baron 
has  observed,  viz.,  that  when  applied  to  by  the  clerk  of  the 
plaintiff's  attorney,  Mr.  Bippon  said  he  knew  he  was  a  member 
of  the  club,  and  as  such  liable ;  but  I  think  that  imports  nothing 
more  than  that  he  knew  he  was  a  member  of  the  club,  as  he  had 
paid  his  subscription  for  the  second  year  as  well  as  the  first: 
and  then  as  to  his  liability,  it  is  nothing  more  than  the  expres- 
sion of  his  opinion,  first,  of  his  being  a  member  of  the  club,  and 
secondly  of  his  liability,  in  which  he  is  wrong.  Indeed,  in  the 
very  same  breath,  he  says  he  will  defend  any  action  that  may  be 
brought  against  him,  and  have  the  question  settled.  It  seems 
to  me,  therefore,  that  the  case  of  Adams  v.  Rippon  differs  in  no 
respect  from  the  others,  and  all  the  cases  resolve  themselves 
into  questions  of  law  as  to  the  construction  of  these  rules  and 
regulations.  I  am  of  opinion,  for  the  reasons  I  have  given,  that 
the  defendants  are  not  liable. 

Aldbrson,  B.  : 

I  am  of  the  same  opinion.  This  question  turns  simply  on 
the  authority  which  the  parties  who  made  the  contracts  had 
to  pledge  the  credit  of  the  defendants  to  the  plaintiffs.  Taking 
it  that  the  committee  have  made  the  contract,  and  that  they  are 
by  *the  rules  of  the  society  authorized  to  manage  the  affairs  of  [  *137  [ 
the  club,  it  may  follow  from  that  that  the  defendants  have  given 
authority  to  the  committee  to  discharge  the  contact  out  of  the 
funds  in  their  hands:  but  it  is  contended  on  the  part  of  the 
committee  that  they  had  a  right  to  pledge  the  personal  credit 
of  the  members,  and  therefore  to  make  these  defendants  liable. 
I  think  they  have  not.  When  I  come  to  look  at  the  rules  of  the 
club,  which  are  to  be  the  guide  by  which  we  are  to  act,  and 
which  constitute  the  only  authority  *the  committee  had,  I  do  not 
find  anything  to  lead  me  to  the  conclusion  that  the  authority  of 
the  committee  extended  to  the  right  of  pledging  the  personal 
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Flemyno  liability  of  any  of  the  members  of  it ;  on  the  contrary,  I  find  the 
Hector,  members  of  the  club  carefully  provided  a  fund,  which  was  to  be 
collected  before  they  became  members  of  the  club,  and  having 
collected  that  fund  and  provided  it,  the  committee  are  to  manage 
it.  Then  what  is  it  the  committee  are  to  manage  ?  Why,  the 
fund  so  provided,  and  to  manage  the  club  upon  those  terms.  If 
that  be  so,  the  committee  are  not  authorized  to  pledge  the  credit 
of  individual  members ;  and  if  they  do  deal  on  credit,  it  is  their 
own  aflfair,  done  on  the  faith  of  the  money  in  their  hands,  which 
would  enable  them  to  pay  their  accounts.  It  seems  to  me  there 
is  no  pretence  for  saying,  in  this  case  of  Adams  v.  Rippon  (which 
is  the  only  one  I  have  heard,  and  the  only  one  I  shall  enter  into 
on  the  present  occasion),  that  the  defendant  is  liable.  With 
respect  to  the  others,  I  agree  in  the  general  principles  laid  down 
by  the  rest  of  the  Court,  and  I  have  no  doubt  the  application  of 
those  principles  is  correct. 

GURNEY,  B. : 

I  entirely  concur  in  opinion  with  the  rest  of  the  Court,  though 
I  was  at  first  disposed  to  think  the  defendant  was  liable.  That 
impression  arose  out  of  decisions  which,  upon  examination, 
appear  to  have  been  founded  in  an  erroneous  application  of  the 
law  on  the  subject  of  partnership.  The  discussion,  however, 
[  •188  ]  which  has  *taken  place  in  this  case,  has  convinced  me  that 
this  is  not  the  case  of  a  partnership,  but  of  principal  and 
agent;  and  being  a  case  of  principal  and  agent,  it  is  incum- 
bent on  the  plaintiff  to  establish  that  there  was  an  agency, 
and  that  from  the  members  at  large,  to  procure  goods  upon 
credit.  I  am  now  fully  convinced,  taking  it  on  the  regulations 
of  the  club,  that  there  is  not  such  an  agency  here.  There 
is  one  fact  established,  namely,  that  immediate  payment  was 
expected  from  every  member;  and  the  committee  could  deal 
with  those  funds  in  providing  all  the  necessaries  required 
for  the  purposes  of  the  club;  and  if  they  were  called  upon 
to  do  more,  they  ought  to  have  applied  for  further  authority. 
I  concur  therefore  in  opinion  with  the  rest  of  the  Court, 
that  in  all  the  three  cases  judgment  of  nonsuit  should  be 
entered. 
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Aldebson,  B.,  then  added,  that  Bolland,  B.,  had  intimated     Flemyno 

his  concurrence  in  the  opinions  about  to  be  delivered  in  these      hector. 

cases,  before  he  left  the  Court. 

Rules  absolute. 


(1)  Repealed.  S.  L.  R.  Act,  1873. 
The  case  is  retained  merely  for  the 
principles  relating  to  the  interpre- 
tation of  a  statute,  embodied  in  the 
j udgment.  The  j udgment  of  Parke, 
B.»  has  been  frequently  cited  as  an 


authority  on  these  principles.  See 
Nunes  v.  Carter  (1866)  L.  R.  1  P.  C. 
342, 349, 36L.  J.  P.  C.  12, 15 ;  RirhanU 
V.  JIfc/iride  (1881)  8  Q.  B.  D.  119, 123 ; 
BelUCox  V.  Hakes  (1890)  1 5  App.  Can. 
a06,  542,  60  L.  J.  Q.  B.89, 107.— K.C, 


Exch.  of 
Plea*, 

[191] 


[  •192  ] 


BECKE,    Assignee    op    Wm.    Ashton,    an    Insolvent       issc. 
Debtor,  v.  SMITH. 

(2  Meeson  &  Welsby,  191—198 ;  S.  C.  6  L.  J.  (N.  S.)  Ex.  54.) 

The  32nd  section  of  the  Insolvent  Debtors'  Act,  7  Geo.  TV.  o.  57  (1), 
does  not  apply  only  to  such  assignments  and  transfers  as  are  made  within 
three  months  before  the  commencement  of  the  imprisonment,  or  during 
the  continuance  of  such  imprisonment,  but  extends  to  assignments  made 
at  any  time,  even  a  year  previous  to  the  imprisonment,  if  made  with  the 
view  or  intention  of  petitioning  the  Court  for  the  insolvent's  discharge. 

Trover  for  certain  cattle,  goods,  and  chattels,  the  property  of 
the  said  Wm.  Ashton.  Pleas :  1st,  Not  guilty ;  2ndly,  That  the 
said  Wm.  Ashton  was  not  possessed  as  of  his  own  property  of 
the  cattle,  goods,  and  ^chattels  in  the  declaration  mentioned, 
modo  et  forma ;  and  issue  thereon. 

At  the  trial  before  BoUand,  B.,  at  the  last  Assizes  for  the 
county  of  Northampton,  it  appeared  that  an  action  for  money 
had  and  received  had  been  brought  against  the  insolvent  by  one 
Wright,  which  was  tried  at  the  Northampton  Spring  Assizes,  1834, 
and  was  undefended.  It  was  proved  also,  that  on  the  commis- 
sion day  of  the  Assizes  at  which  the  above  cause  was  to  be  tried, 
the  insolvent  gave  a  bill  of  sale  of  all  his  household  furniture 
and  effects  to  the  present  defendant,  in  satisfaction  of  a  bond 
Jide  debt  to  the  amount  of  lOOZ.  The  defendant  sold  the  effects 
under  the  bill  of  sale  for  572. 18^.  On  the  day  the  bill  of  sale  was 
given,  the  insolvent  ran  away  from  Northampton,  but  returned 
in  March,  1885,  when  he  went  to  prison,  and  petitioned  to  be 
discharged  under  the  Insolvent  Debtors*  Act,  and  was  ultimately 
discharged  accordingly,  and  the  plaintiff  was  appointed  his 
assignee.     This  action  was  brought  to  recover  the  value  of  the 
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Bbcke  goods  taken  and  sold  under  the  bill  of  sale  by  the  defendant, 
Smith.  the  plaintiff  insisting  that  the  bill  of  sale  was  fraadalent  and 
void  under  the  32nd  section  of  the  7  Geo.  IV.  c.  57,  it  being 
a  voluntary  conveyance,  made  with  a  view  of  petitioning  for  hia 
discharge  under  the  Insolvent  Act.  The  learned  Judge,  however, 
was  of  opinion  that  the  S2nd  section  applied  to  such  assignments 
and  transfers  only  as  were  made  within  three  months  before  the 
commencement  of  the  imprisonment,  or  during  the  continuance 
of  the  imprisonment,  and  that  this  bill  of  sale  having  been  given 
more  than  a  year  before  the  imprisonment  began,  the  Act  did 
not  make  it  invalid.  The  plaintiff  then  went  on  to  prove  a  case 
of  fraud,  independently  of  the  provisions  of  the  Insolvent  Act, 
under  the  stat.  of  Eliz. ;  but  on  the  case  being  submitted  to  the 
jury,  they  found  that  the  transaction  was  not  fraudulent,  and 
gave  a  verdict  for  the  defendant.  Humfrey,  on  a  former  day 
t  •iss  ]  in  this  Term,  obtained  *a  rule  to  show  cause  why  there  should 
not  be  a  new  trial,  on  the  ground  of  misdirection. 

Adams,  Serjt.,  and  Whateley,  showed  cause : 

It  is  submitted  that  the  learned  Judge  was  right  in  his 
direction  to  the  jury.  The  question  depends  upon  the  con- 
struction to  be  put  upon  the  7  Geo.  IV.  c.  57,  s.  32,  which  enacts, 
that  if  any  prisoner,  who  shall  file  his  petition  for  his  discharge 
under  the  Act,  shall,  before  or  after  his  imprisonment,  being  in 
insolvent  circumstances,  voluntarily  convey  his  property  to  any 
creditor,  every  such  conveyance  shall  be  deemed,  and  is  thereby 
declared,  to  be  fraudulent,  and  void  as  against  the  provisional 
assignee ;  provided  always,  that  no  such  conveyance  shall  be  so 
deemed  fraudulent  and  void,  unless  made  within  three  months 
before  the  commencement  of  such  imprisonment,  or  with  the 
view  or  intention  by  the  party  so  conveying,  of  petitioning  the 
said  Court  for  his  discharge  from  custody  under  that  Act.  Now, 
the  meaning  of  that  section  is,  that  the  assignment  shall  not  be 
deemed  fraudulent  and  void,  unless  it  be  made  within  three  months 
before  the  party  goes  to  prison ;  or,  if  he  has  previously  gone  to 
prison,  then  with  the  intention  of  petitioning  for  his  discharge  from 
custody.  The  intention  of  the  Act  was  to  put  a  certain  limit  to 
the  operation  of  that  section,  which  is  but  reasonable. 
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(Alderson,  B.  :    Suppose  there  were  pregnant  evidence  that       Bbckk 
three  months  and  one  day  before  he  went  to  prison,  an  insolvent       hmi'th. 
made  a  voluntary  conveyance  of  his  property,  you  would  say  it 
was  not  within  the  Act,  and  the  deed  could  not  be  impeached.) 

Certainly,  that  may  be  the  consequence.  The  proviso  is  to  be 
construed,  reddendo  singula  singidis ;  the  assignment  is  to  be 
void,  whatever  his  intention  was  at  the  time  of  making  it,  if  he 
goes  to  prison  within  three  months,  but  not  otherwise ;  or  if, 
being  in  prison,  he  makes  the  assignment  with  the  view  of 
petitioning  for  his  discharge.  One  part  of  *the  proviso  is  [  *i^^  ] 
intended  to  apply  to  the  case  of  a  party  before  he  goes  to  prison, 
but  who  goes  to  prison  within  three  months  after  the  assign- 
ment ;  the  other  to  the  case  of  a  party  being  in  prison,  who 
makes  the  assignment  with  a  view  to  petition  for  his  discharge. 
The  case  was  therefore  properly  left  to  the  jury. 

Humfrey^  Waddington,  and  White,  in  support  of  the  rule : 

The  case  of  Wainwright  v.  Miles  (i)  is  a  decision  against  the 
construction  relied  upon  on  the  other  side.  There  the  sale  of 
the  insolvent's  effects  took  place  more  than  three  months  before 
the  insolvent  was  arrested  and  went  to  prison,  and  the  Court 
held,  that  it  was  a  question  for  the  jury  whether  the  assignment 
was  made  with  an  intention  of  taking  the  benefit  of  the  Insolvent 
Act.  That  question  could  not  have  arisen,  unless  the  Court  had 
thought  that  the  S2nd  section  applied  to  a  case  like  the  present. 
The  object  and  intention  of  the  Legislature  was  to  make  void  all 
voluntary  conveyances  by  persons  in  insolvent  circumstances, 
provided  they  give  a  fraudulent  preference  to  a  particular 
creditor;  but  that  it  shall  not  be  necessary  to  adduce  any  evidence 
of  the  fraud,  if  the  insolvent  goes  to  prison  within  three  months, 
in  which  case  it  is  to  be  deemed  ipso  facto  fraudulent  and  void  ; 
if  it  is  beyond  the  period  of  three  months,  then  it  must  be  shown 
that  it  was  made  with  the  view  or  intention  of  petitioning  for  his 
discharge.  The  object  of  the  Legislature  was  to  favour  the 
distribution  of  the  insolvent's  effects  equally  amongst  all  his 
creditors.     Then,  if  the  construction  put  at  the  trial  was  not 

(1)  3  Moore  &  Soott,  21L 
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Becke       right,  there  ought  to  be  a  new  trial,  as  it  ought  to  have  been  left 

Smith.       to  the  jury  to  say,  whether  the  insolvent  executed  this  deed  with 

the  view  or  intention  of  petitioning  for  his  discharge  under  the 

Insolvent  Act.  *  ^         ,        , 

Cur.  adv.  ruU. 

[  19»  ]  The  judgment  of  the  Court  (i)  was  now  delivered  by 

Parke,  B.  : 

The  only  question  which  remained  for  consideration,  after  the 
argument  against  the  rule  for  a  new  trial  in  this  case,  was  as  to 
the  true  construction  of  the  32nd  section  of  the  7  Geo.  IV.  c.  57. 
It  occurred  to  my  brother  Bolland  on  the  trial,  that  the  section 
applied  to  such  assignments  and  transfers  only  as  were  made 
within  three  months  before  the  commencement  of  the  imprison- 
ment, or  during  its  continuance ;  and  the  assignment  in  question 
having  been  made  more  than  a  year  before  the  insolvent  went 
to  prison,  he  thought  that  this  section  could  not  render  it  void. 
The  plaintiff  is  entitled  to  a  new  trial,  if  that  view  of  the 
subject  was  incorrect;  and  upon  consideration,  we  all  agree 
that  it  was. 

It  is  a  very  useful  rule  (2),  in  the  construction  of  a  statute,  to 
adhere  to  the  ordinary  meaning  of  the  words  used,  and  to  the 
grammatical  construction,  unless  that  is  at  variance  with  the 
intention  of  the  Legislature,  to  be  collected  from  the  statute 
itself,  or  leads  to  any  manifest  absurdity  or  repugnance,  in 
which  case  the  language  may  be  varied  or  modified,  so  as  to 
avoid  such  inconvenience,  but  no  further. 

Let  us  adopt  that  rule  in  this  case.  The  32nd  section  enacts, 
"  That  if  any  prisoner,  who  shall  file  his  or  her  petition  for  his 
or  her  discharge,  under  this  Act,  shall,  before  or  after  his  or 
her  imprisonment,  being  in  insolvent  circumstances,  voluntarily 
convey,  assign,  transfer,  charge,  deliver,  or  make  over  any 
estate,  real  or  personal,  security  for  money,  bond,  bill,  note, 
money,  property,  goods  or  effects  whatsoever,  to  any  creditor  or 
creditors,  or  to  any  person  or  persons  in  trust  for,  or  to  or  for 

(1)  Parke,  Bolland,  Alderson,  and  y,  Loveland^  1  Hudson  &  Brooke^ s 
Gumey,  BB.  Irish  Beports,  648. 

(2)  Per  BxTRTON,  J.  in  Warhurton 
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the  use,  benefit,  or  advantage  of  any  creditor  or  creditors,  every       Bbckk 
such  conveyance,  *as8ignment,  transfer,  charge,  delivery,  and       smith. 
making  over,   shall  be  deemed  and   is  hereby  declared  to  be       [  *196  ] 
fraudulent  and  void,  as  against  the  provisional  or  other  assignee 
or  assignees  of  such  prisoner  appointed  under  this  Act :  provided 
always,  that  no  such  conveyance,  assignment,  transfer,  charge, 
delivery,  or  making  over,  shall  be  so  deemed  fraudulent  and 
void,  unless  made  within  three  months  before  the  commencement 
of  such  imprisonment,  or  with  the  view  or  intention  by  the  party 
so  conveying,  assigning  transferring,  charging,  delivering,  or 
making  over,  of  petitioning  the  said  Court  for  his  or  her  dis- 
charge from  custody  under  this  Act." 

By  the  first  part  of  the  clause,  every  voluntary  conveyance  to 
a  creditor,  by  one  who  afterwards  petitions  for  his  discharge, 
made  either  before  or  after  his  imprisonment,  whilst  he  is  in 
insolvent  circumstances,  is  avoided.  Then  comes  the  proviso, 
by  way  of  qualification  of  the  foregoing  provision,  which  enacts, 
that  no  such  conveyance  shall  be  void,  unless  made  within  three 
months  before  the  commencement  of  the  imprisonment,  or,  with 
a  view  of  petitioning  the  Court  for  his  discharge.  If  either  of 
these  circumstances  occurs,  the  voluntary  conveyance  by  an 
insolvent  is  rendered  null ;  if  made  within  the  three  months  it 
is  void;  if  made  at  any  time,  with  a  view  of  petitioning  the 
Court,  it  is  void,  for  there  is  not  a  word  expressly  to  confine 
the  last  alternative  within  any  limit  of  time:  and  though,  at 
first  sight,  the  words,  ''  with  a  view  of  petitioning  for  his  dis- 
charge," might  strike  the  reader  as  applying  to  persons  then  in 
custody,  such  is  not  necessarily  their  meaning.  In  reality,  they 
are  just  as  applicable  to  a  person  out  of  prison,  as  to  one  in 
prison.  The  construction  contended  for  by  the  plaintiff  is, 
therefore,  according  to  the  words  of  the  clause ;  it  is,  besides,  a 
very  reasonable  one.  The  effect  is  this.  As  voluntary  prefer- 
ences are  usually  given  on  the  eve  of  the  taking  the  benefit  of 
the  Act,  a  time  is  fixed  (three  months)  within  which,  *to  prevent  [  'i^t  ] 
many  questions,  all  voluntary  conveyances  to  a  creditor,  made 
when  the  debtor  is  in  insolvent  circumstances,  are  avoided: 
before  that  time  all  such  conveyances  are  avoided,  where  the 
actual  intent  to  give  a  preference  to  a  particular  creditor  is 
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Bbckk  proved ;  and  thus,  the  same  effect  is  given  to  the  insolvent,  as 
Smith.  ^  the  bankrupt  law,  with  reference  to  all  anterior  transactions. 
On  the  other  hand,  in  order  to  give  to  the  clause  the  meaning 
contended  for  on  the  part  of  the  defendant,  the  grammatical 
construction  must  be  altered,  by  introducing  some  words  for  the 
purpose  of  limiting  the  operation  of  the  latter  alternative :  and 
the  clause  must  be  read  as  if  it  had  been  written  thus,  ''Provided 
that  no  such  assignment,  if  made  before  imprisonment,  shall  be 
void,  unless  made  within  three  months  before,  &c.,  or  if  made 
after,  unless  made  with  a  view  or  intention  by  the  party  con- 
veying of  petitioning  the  Court  for  his  discharge."  But  if  this 
were  done,  this  incongruity  would  arise,  that  a  stronger  case 
would  be  required  to  avoid  an  assignment  made  after  imprison- 
ment than  one  made  before.  Besides,  if  this  construction  were 
adopted,  every  assignment  made  more  than  three  months  before 
the  commencement  of  the  imprisonment  would  be  valid,  however 
clear  the  intention  to  give  a  preference  might  be;  and  thus  the 
whole  object  of  the  Act  might  be  defeated  by  a  fraudulent 
insolvent,  who,  after  conveying  all  his  property  to  favoured 
creditors,  would  only  have  to  go  out  of  the  way  for  three 
months,  and  then  take  the  benefit  of  the  Act,  after  which  no 
one  assignment  of  his  property  could  be  questioned  on  the 
ground  of  fraudulent  preference. 

It  appears  to  us,  therefore,  that  the  true  construction  of  the 
clause  is,  that  every  voluntary  assignment,  made  by  one  in 
insolvent  circumstances,  is  void,  whenever  made  with  intention 
to  take  the  benefit  of  the  Act.  And  this  was  the  clear  opinion 
[•198]  of  the  Court  of  Common  Pleas  in  the  *case  of  Wainwright  v. 
Miles  (i),  though  the  point  was  not  fully  argued.  It  is  true, 
that  upon  the  plaintiff's  view  of  the  case,  in  order  to  give  full 
effect  to  the  intention  of  the  Legislature,  and  to  embrace  all 
cases  of  voluntary  transfers,  both  before  and  after  imprisonment, 
the  language  of  the  clause  (not  very  accurately  drawn)  must  in 
one  respect  be  understood,  not  according  to  its  strict  sense :  and 
the  words  ''within  three  months  before  the  commencement  of 
the  imprisonment,"  which,  strictly  construed,  exclude  the  time 
of  imprisonment,  must  be  read  so  as  to  include  it,  and  taken  to 
(1)  3  Moore  &  Scott,  21 U 
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mean  "within  a  period  commencing  three  months  before  the       Becke 
imprisonment;''   otherwise  one  of   the  inconveniences  above       smith. 
pointed  oat,  as  necessarily  resulting  from  the  defendant's  con- 
struction,   would    follow,    namely,    that    a    conveyance    after 
imprisonment,  though  voluntary,  would  be  protected,   unless 
made  with  a  view  and  intention  of  petitioning. 

To  obviate  such  an  incongruity,  common  to  both  the  con- 
structions, according  to  the  strict  grammatical  sense,  the  words 
most  be  thus  slightly  varied. 

We  are  of  opinion,  for  these  reasons,  that  the  rule  must  be 
made  absolute  for  a  new  trial,  when  the  question  to  be  submitted 
to  the  jury,  with  reference  to  this  section,  will  be,  whether  the 
assignment  was  made  by  the  insolvent,  when  in  insolvent 
circumstances,  voluntarily,  and  with  the  view  and  intention  by 
him  of  petitioning  the  Insolvent  Court  for  his  discharge  from 
custody. 

If  all  these  circumstances  concur,  the  plaintiff  would  be  entitled 

to  a  verdict,  but  otherwise  he  would  not. 

Rtde  absolute. 


M^GAHEY,  Vestry  Clerk  of  the  Parish  of  St.  Pancras,        i836. 
Middlesex,  v.  ALSTON  and  SEWELL.  £^a/ 

(2  Meeaon  and  Welsby,  206—214 ;  S.  C.  2  Gale,  238 ;  6  L.  J.  (N.  S.)  Ex.  29.)         ^^'• 

To  an  action  brought  by  the  vestry  derk  of  the  parish  of  St.  Pancras, 
under  a  local  Act,  the  defendant  pleaded  that  the  plaintiff  was  not  vestiy 
clerk :  Held,  that  evidence  of  his  acting  as  vestry  clerk  was  sufficient 
priind  facie  evidence  of  his  appointment. 

Debt  on  bond,  dated  the  1st  of  January,  1884,  given  by  the 
defendants  to  the  directors  of  the  poor  of  the  parish  of  St.  Pancras, 
and  their  successors,  in  the  penal  sum  of  5002.  Pleas  :  1st,  that 
the  plaintiff  was  not  vestry  clerk  of  the  parish.  *  *  The  [  207  ] 
replication  took  issue  on  these  pleas.  *  *  The  cause  was 
tried  at  the  sittings  at  Westminster  in  Trinity  Term  last,  before 
Gumey,  B.,  when  the  dispute  was  as  to  the  defendant  Alston's 
right  to  retain  a  certain  sum  of  money  for  his  salary  as  vestry 
clerk.  It  appeared  that  he  had  been  appointed  paying  agent  or 
clerk  for  the  parish,  a  Mr.  Scadding  being  at  that  time  the 
vestry  clerk,  and  that  no  money  was  ever  paid  without  the  order 
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M'Gahby  being  countersigned  by  the  vestry  clerk.  Scadding  having 
Alston.  resigned  the  situation  of  vestry  clerk,  the  directors  of  the  poor 
passed  a  resolution,  that  the  defendant  should  be  appointed 
temporary  vestry  clerk,  which  recommendation  the  vestry 
subsequently  adopted,  but  they  also  came  to  a  resolution  that 
the  salary  should  be  reduced  from  500{.  to  300L  a  year.  The 
plaintiff  contended  that  the  reduction  was  to  date  from  the 
resignation  of  Scadding ;  but  the  defendant  claimed  the  higher 
salary  up  to  the  time  when  that  resolution  was  passed. 
Accordingly,  he  retained  in  his  hands  the  sum  of  34/.  5«.,  which 
was  according  to  the  higher  rate,  entering  it  in  his  accounts  as 
paid  to  himself  for  his  salary.  His  accounts  were  submitted  to 
a  committee  of  the  vestry,  who  examined  them,  and,  as  the 
defendants  contended,  assented  to  them.  They  were  afterwards 
sent  to  the  auditors,  and  one  of  them  signed  the  accounts. 
Alston  was,  however,  ultimately  dismissed  from  the  office  of 
vestry  clerk,  and  the  vestry  refused  to  ratify  his  accounts.  For 
the  purpose  of  proving  the  first  issue,  the  plaintiff  himself 
was  called  as  a  witness  (i),  and  stated  that  he  was  the  vestry 
clerk  of  the  parish,  and  acted  as  such.  It  was  objected  that 
[  *208  ]  this  was  not  admissible  evidence  *in  proof  of  the  issue,  and 
that  the  appointment  ought  to  be  proved;  but  the  objection 
was  overruled.  *  *  The  jury  having  found  a  verdict  for  the 
plaintiff. 

Sir  W.  W.  FoUetty  in  the  same  Term,  moved  for  a  new 
trial,  on  the  ground  that  evidence  had  been  improperly 
received,  and  also  on  the  ground  of  misdirection  : 

First,  the  issue  being  whether  the  plaintiff  was  vestry  clerk,  it 
was  incumbent  upon  him  to  prove,  by  proper  evidence,  that  he 
had  been  duly  appointed  to  that  office,  as  by  producing  the  books 
containing  the  appointment  by  the  vestry :  it  was  not  sufficient 
to  prove  merely  that  he  had  acted  as  vestry  clerk. 

(Parke,  B.  :  Why  should  not  the  acting  in  a  character  of  that 
sort  be  sufficient  evidence  of  his  having  been  duly  appointed  ? 

(1)  Made  a  competent  witness  by  s.  16  of  the  St.  Pancras  Vestry  Act, 
59  Goo.  III.  c.  xxxiz. 
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In  actions  against  magistrates,  constables,  and  the  like,  it  is     M'Gahky 
saflScient  to  prove  that  they  acted  as  such.)  Alston. 

Here  his  right  to  bring  the  action  depends  upon  his  being  vestry 
clerk ;  unless  he  be  legally  invested  with  that  office,  the  action 
must  fail.  Suppose  he  had  brought  an  action  for  slander  of  him 
in  his  office,  he  must  have  proved  his  appointment :  Sellers  v. 
TiU  (1),  Collins  v.  Carnegie  (2). 

(Pabke,  B.  :  The  plaintiflF  fills  a  public  *character.  In  CanneU  [  •209  ] 
V.  Curtis  (3),  TiNDAL,  Ch.  J.,  intimates  a  strong  opinion  that 
even  in  an  action  for  a  libel,  it  is  only  necessary  for  the  plaintiflF 
to  prove  that  he  acted  in  the  character  in  relation  to  which  the 
words  are  written.  Here  the  action  is  not  brought  for  the 
plaintiflTs  benefit,  but  merely  in  his  name.  I  have  always 
thought  that  where  an  action  is  brought  by  a  public  officer,  it 
is  sufficient  to  prove  his  acting  in  that  capacity.) 

It  is  submitted  that  that  is  not  so  where  his  title  is  the  foundation 
of  the  action.  In  the  case  of  an  action  brought  by  an  attorney, 
it  is  necessary  to  prove  that  he  is  an  attorney  on  the  roll.  So 
in  the  case  of  assignees  of  a  bankrupt.  In  Cortis  v.  The  Kent 
Water  Works  Company  (4),  where  the  plaintiflF  was  entitled  to 
sue  in  the  character  of  treasurer  to  certain  commissioners,  and 
the  Act  directed  that  the  commissioners,  or  the  major  part  of 
them,  assembled  at  any  meeting,  not  being  less  than  thirteen, 
might  by  writing  under  their  hands,  appoint  a  treasurer ;  it  was 
held  that  an  appointment,  signed  by  a  majority  of  seventeen 
commissioners,  was  valid,  and  that  it  need  not  be  signed  by 
thirteen.  That  point  would  not  have  arisen,  if  acting  in  the 
office  alone  were  sufficient.  When  an  Act  requires  a  written 
appointment,  and  directs  it  to  be  entered  in  the  books,  and 
makes  the  books  evidence  of  the  appointment,  it  is  in  all  cases 
necessary  to  produce  them  to  prove  the  appointment. 

(BoLLAND,  B. :   In    Berryinan  v.   Wise{p)^  Buller,  J.,  said, 
that  in  the  case  of  all  peace  officers,  justices  of  the  peace, 

(1)  4  B.  &  C.  655.  (3)  2  Bing.  N.  C.  228  ;  2  Scott,  379. 

(2)  1  Ad.  &  El.  695 ;  3  N.  &  M.    (4)  7  B.  &  C.  314. 

703.  (5)  2  R.  R.  413  (4  T.  R.  366). 
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M*Gahet 

r. 
Alston. 


[211] 


constables,  &c.,  it  was  sufficient  to  prove  that  they  acted  in  those 
characters,  without  producing  their  appointments).     «     *     * 

Lord  Abingeb,  G.  B.  [intimated  the  opinion  of  the  Court  that 
there  should  be  no  rule  upon  the  objection  argued  as  above.] 

Parke,  B.  : 

I  think  that  the  first  objection  which  has  been  taken  is  not  a 
valid  objection,  and  that  proof  of  acting  was  sufficient.  The 
plaintiff  is  a  public  parochial  officer ;  and  the  rule  is,  that  all 
public  officers  who  are  proved  to  have  acted  as  such,  are 
presumed  to  have  been  duly  appointed  to  the  office,  until  the 
contrary  is  shown.  It  is  quite  immaterial  that  the  action  is 
brought  in  the  name  of  the  officer.  In  all  actions  against 
justices  and  constables,  no  more  is  requisite  than  proof  of  their 
acting  in  those  characters. 

[The  remainder  of  the  report  deals  with  points  which  it  is  not 
considered  necessary  to  retain  in  the  Bevised  Beports.j 


1836. 

Exch.  of 
Pitas, 

[215  J 


THOMAS,  Executor,  v.  The  Honourable  

EDWARDS. 

(2  Aleeson  &  Welsby,  215—218.) 

In  an  action  by  an  innkeeper  against  one  of  the  committee  of  a 
candidate  at  a  contested  election »  for  refreshments  supplied  to  voters, 
which  were  in  fact  ordered  through  a  third  party,  M. :  Held,  that  the 
plaintiff  was  bound,  in  order  to  recover  in  the  action,  to  prove  that  M. 
was  employed  by  the  defendant  alone,  or  by  the  defendant  and  others, 
to  give  the  order,  and  that  the  defendant,  in  so  employing  M.,  was  not 
acting  as  agent  for  an}'  other  person ;  or  else  that  M.  was  a  principal 
jointly  with  the  defendant,  or  with  the  defendant  and  others :  and  that 
it  would  make  no  difference  that  the  plaintiff,  at  the  time,  considered 
M.  as  authorized  to  contract  on  behalf  of  the  candidate,  if  in  fact  he  was 
not  so  authorized. 

This  was  an  action  of  assiunpsit,  brought  by  the  plaintiff,  as  the 
executor  of  one  Mary  Thomas,  deceased,  an  innkeeper  at  Haver- 
fordwest, for  refreshments  supplied  by  her  to  voters  during  the 
contested  election  for  the  county  of  Pembroke  in  the  year  1831. 
At  the  trial  before  Patteson,  J.,  at  the  Pembrokeshire  Summer 
Assizes,  1885,  it  appeared  that  the  defendant  had  acted  as 
chairman  of  the  committee  of  Mr.  Greville,  one  of  the  candidates 
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at  the  election  in  question,  and  it  was  proved  that,  on  the  day  Thomas 
previous  to  the  nomination  day;  a  person  named  Miller  had  edwabdr. 
offered  his  services  to  the  committee,  to  be  applied  in  any  way 
they  thought  most  useful  for  the  cause.  On  the  following 
morning  Miller  attended  a  meeting  of  the  partisans  of  Mr.  Greville, 
at  the  house  of  a  Mr.  Harvey,  the  agent  of  Lord  Kensington,  the 
father  of  the  defendant.  On  that  occasion,  Miller  was  informed 
that  his  services  were  to  be  used  in  the  regulation  of  public- 
houses  to  be  opened  for  the  voters  of  their  party,  and  a  list  was 
given  him  of  the  names  of  the  different  public-houses,  and 
directions  as  to  the  terms  on  which  the  refreshments  were  to  be 
supplied ;  and  pursuant  to  these  instructions,  Miller  opened  the 
public-houses,  including  the  testatrix's,  and  arranged  as  to  the 
items.  Miller  said  he  could  not  swear  that  the  defendant  was 
one  of  the  gentlemen  from  whom  he  received  these  instructions, 
or  that  the  defendant  was  present  when  they  were  given,  but 
after  they  had  been  given,  on  the  same  morning,  he  saw  the 
defendant,  who  said  to  him,  **  Miller,  if  you  have  any  difficulty 
come  to  me."  At  a  subsequent  period  of  the  election,  a  difficulty 
arose  as  to  tickets  which  had  been  evaded,  of  which  Miller  told 
*the  defendant,  who  said,  ''Well,  we  must  stand  shot  for  the  [*2i6] 
day."  It  was  proved  by  Mr.  Harvey,  who  acted  as  clerk  to  the 
committee,  that,  whenever  matters  of  finance  were  discussed  in 
the  committee,  Mr.  Greville  was  requested  to  withdraw.  The 
learned  Judge  told  the  jury  that,  even  if  they  thought  that  the 
defendant  was  one  of  those  who  authorized  Miller  to  open  the 
houses,  yet  it  did  not  seem  to  him  that  he  would  be  personally 
liable,  unless  they  were  satisfied  that  the  defendant  meant  to 
pledge  his  personal  responsibility.  The  jury  having,  under  this 
direction,  found  a  verdict  for  the  defendant,  E.  V.  Williams,  in 
Michaelmas  Term  following,  obtained  a  rule  to  show  cause  why 
there  should  not  be  a  new  trial,  on  the  ground  that  this  amounted 
to  a  misdirection  on  the  part  of  the  learned  Judge. 

Against  this  rule  Chilton  showed  cause,  and  E.  V.  Williams 
and  James  were  heard  in  support  of  the  rule.  The  Court  took 
time  to  consider,  in  order  that  they  might  have  an  opportunity 
of  consulting  the  learned  Judge  as  to  the  mode  in  which  he  had 
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Thomas      left  the  qaestion  to  the  jury,  of  which  there  appeared  to  be  some 
Edwabdb.     doubt.  The  judgment  of  the  Court  was  afterwards  delivered  by — 

Parke,  B.    (After  stating  the  nature  of  the  action,  and  the  facts, 
his  Lordship  proceeded) : 

We  have  spoken  to  the  learned  Judge  who  tried  the  cause,  but 
he  has  no  distinct  recollection  as  to  the  way  in  which  he  left  the 
question  to  the  jury.  Under  these  circumstances,  the  Court 
think  it  better  that  the  case  should  go  down  again  to  a  new  trial ; 
and  to  prevent  any  misapprehension,  they  have  put  into  writing 
the  questions  which  they  think  ought  to  be  submitted  to  the  jury. 
The  plaintiff  must  prove  that  there  was  an  express  contract,  or  a 
contract  implied,  between  the  defendant  and  his  testatrix,  to  pay 
for  the  meat  and  drink  supplied  by  her  to  the  voters.  The 
[  *2i7  ]  burthen  *of  proof  is  on  the  plaintiff.  The  first  question  will  be, 
whether  any  contract  at  all  was  entered  into  by  any  one  with  the 
plaintiff's  testatrix  ?  If  she  supplied  the  meat  and  drink  to  the 
voters,  on  a  mere  speculation  that  the  candidate,  or  some  other 
person  interested  in  the  election,  would,  as  a  matter  of  honour, 
pay  for  them,  no  contract  was  thereby  created  with  any  one;  but 
if  she  supplied  them  by  the  order  of  another,  looking  to  be  paid 
for  them  as  a  matter  of  right,  a  contract  would  be  implied.  On 
the  supposition  that  a  contract  was  entered  into,  the  next 
question  is,  with  whom  was  that  contract  made  ?  The  voters 
were  certainly  not  contracting  parties.  Miller,  the  person  who 
gave  the  order,  was,  pri^nd  facie,  the  contracting  party  with  the 
plaintiff's  testatrix ;  but  if  the  plaintiff  shows  that  Miller  was 
acting  as  the  agent  of  another  in  giving  that  order,  the  principal 
is  the  person  ordering,  in  point  of  law,  and  therefore  the  con- 
tracting party.  If,  then,  it  is  proved  that  Miller  was  employed 
by  the  defendant  alone,  or  by  the  defendant  and  others,  to  give 
the  order,  and  that  the  defendant  himself  was  not  acting,  in  so 
employing  Miller,  as  agent  for  any  one  else,  then  the  defendant 
is  the  principal,  and  is  liable ;  whether  he  intended  or  not  to 
pledge  his  personal  responsibility,  he  is  responsible,  if  he  be  a 
principal,  and  he  is  so,  unless  he  himself  be  agent  for  another. 
The  same  consequence  will  follow,  if  Miller  was  not  a  mere  agent, 
but  acted  jointly  with  the  defendant,  or  the  defendant  and  others, 
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in  giving  the  order.    If  it  should  appear  that  the  testatrix      Thomas 

considered  Miller  as  acting  on  behalf  of  the  candidate,  and     edwabds. 

trusted  him  by  supplying  goods  to  the  voters,  on  the  supposition 

that  he  was  authorized  to  contract  on  his  behalf,  it  would  make 

no  difference,  although  the  contract  with  the  candidate  would 

have  been  illegal :  for,  on  proof  by  the  plaintiff  that  Miller  was 

not  so  authorized,  the  plaintiff  would  establish  that  the  contract 

was  not  with  the  candidate,  though  the  testatrix  supposed  it  to 

be ;  *and  there  would,  therefore,  be  no  illegality  in  the  contract       [  *2i8  ] 

actually  made ;  and  no  policy  of  the  law  would  prevent  an  action 

being  brought  upon  it.     If,  indeed,  the  meat  and  drink  were 

supplied  by  the  testatrix,  with  a  view  to  induce  the  electors  to 

vote  for  a  particular  candidate,  the  contract  actually  made  would 

be  illegal ;  but  of  this  there  was  no  sufficient  evidence  in  this 

case ;  and  if  there  had  been,  such  a  defence  would  not  have  been 

admissible  under  the  plea  of  non  a^mmpsit,  since  the  new  rules. 

In  addition  to  the  cases  of  Peel  v.  Hodgson,  and  Railton  v. 

Hodgson  (i),  cited  on  the  argument,  as  to  the  liability  of  one  who 

was  the  real  principal,  though  he  was  believed  to  be  agent  for 

another,  I  may  mention  a  dictum  of  Lord  Holt,  (Holt,  809),  who 

says,  if  '*  A.  employs  B.  to  work  for  C,  without  warrant  from  C, 

A.  is  liable  to  pay  for  it."  ^  ,     ,     , 

Ride  absolute. 


POOLE  V.  TUMBEIDGE  (2).  i837. 

(2  Meeson  &  Welsby,  223—226 ;  S.  C.  nom.  Poole  v.  Crompton,  5  Dowl.  P.  C.        Erch^of 
468 ;  IJur.  23 ;  6  L.  J.  (N.  S.)  Ex.  74.)  Plekt. 

A  plea,  by  the  acceptor  of  a  bill  of  exchange,  that,  after  the  bill  became  [  ^^  J 
due,  and  before  the  commencement  of  the  suit,  he  tendered  to  the  plaintiff 
the  amount  of  the  bill,  with  interest  from  the  day  it  became  due,  and 
that  he  hath  always,  from  the  time  when  the  bill  became  due,  been 
ready  to  pay  the  plaintiff  the  amount,  with  interest  aforesaid :  Held  bad 
on  special  demurrer. 

Assumpsit  by  the  indorsee  against  the  acceptor  of  a  bill  of 
exchange  for  162.  0«.  4^.  Plea :  that  after  the  making  of  the 
promise  in   the  declaration  mentioned,  and  after  the  bill  of 

(1)  Stated   in    the    argument    in  (2)  Bills  of  Exchange  Act,   1882 

Paterstm  v.    Qandaseqni,    13   E.   R.      (45  &  46  Vict.  c.  61),  s.  o4. 
at  p.  373  (15  East,  67). 
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PooLB  exchange  became  due  and  payable,  and  before  the  commence- 
TuMBBiDOE.  nient  of  the  suit,  to  wit,  on  &c.,  the  defendant  was  ready  and 
willing,  and  then  tendered  and  offered  to  pay  to  the  plaintiff  the 
sum  of  16{.  0$.  6c?.,  being  the  amount  of  the  said  bill,  together 
with  interest  for  the  same  from  the  day  when  the  said  bill  became 
due  to  the  day  of  the  tender  of  the  said  sum,  to  receive  which  of 
the  defendant  the  plaintiff  then  wholly  refused  ;  and  the  defen- 
dant further  saith,  that  he  hath  always,  according  to  his  said 
promise,  from  the  time  when  the  said  bill  of  exchange  became 
due  and  payable,  been  ready  and  willing,  and  still  is  ready  and 
willing,  to  pay  to  the  plaintiff  the  amount  of  the  said  bill  of 
exchange,  with  interest  aforesaid ;  and  the  defendant  now  brings 
into  Court  the  sum  of  16Z.  0«.  6d.  ready  to  be  paid  to  the  plaintiff 
if  he  will  accept  the  same.  Demurrer,  assigning  for  cause  that 
a  tender  after  the  day  of  payment  cannot  be  pleaded  to  an  action 
against  the  acceptor  of  a  bill  of  exchange. 

Humfreyy  in  support  of  the  demurrer : 

HuTne  V.  Peploe  (i)  is  a  decisive  authority  that  this  plea  is  bad. 
Indeed,  the  plea  in  that  case  had  an  averment  which  is  omitted 
here,  namely,  that  the  sum  tendered  was  the  whole  money  then 
due  to  the  plaintiff  in  respect  of  the  bill. 

The  Court  then  called  on 

R.  V.  Richards  to  support  the  plea : 

It  must  be  productive  of  great  inconvenience  and  hardship  if 
[  *224  ]  the  holder  *is  held  entitled  to  recover  against  the  acceptor,  not- 
withstanding a  tender  of  the  amount  of  the  bill  and  interest 
after  the  day  of  payment.  The  holder  may  proceed  against 
the  acceptor  without  any  application  to  him  for  payment ;  the 
acceptor  may  not  know  where  to  find  the  holder  when  the  bill 
falls  due,  and  if  he  cannot  relieve  himself  by  a  subsequent 
tender,  he  is  placed  in  a  situation  of  much  difficulty  and  hard- 
ship. Hume  V.  Peploe  is  distinguishable ;  there  the  allegation 
in  the  plea  was  only  that  the  defendant  was  always  ready  to  pay 
from  the  time  of  the  tender,  not  as,  in  this  case,  from  the  time 

(1)  9  R.  £.  399  (8  Eaat,  167). 
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when  the  bill  became  payable :  there  was  therefore  no  allegation  Poolb 
of  touts  temps  prist,  which  was  expressly  decided  to  be  necessary  tumbbidoe. 
in  the  plea  of  tender  in  Oiles  v.  Hartis  (i),  and  the  decision  pro- 
ceeded on  that  ground.  In  Johnson  v.  Clay  (2),  in  covenant  for 
rent,  a  tender  of  the  rent  after  it  became  dae,  and  pending  a 
previous  action  of  debt  for  the  same  rent,  was  held  good.  There 
is  in  such  case  the  same  strict  liability  to  pay  on  a  particular 
day  as  in  this.  In  that  case  Burrouoh,  J.,  says,  that  a  tender 
always  admits  the  cause  of  action,  and  only  goes  in  bar  of 
damages. 

Humfrey,  in  reply : 

Johnson  v.  Clay  is  not  law,  if  the  report  be  correct  in  stating 
that  the  Court  laid  it  down  that  a  tender  admits  a  breach  of 
the  contract.  On  the  contrary,  it  is  a  denial  of  any  cause  of 
action,  on  the  ground  that  the  defendant,  so  far  as  he  could,  has 
performed  the  contract. 

LoBD  Abinobb,  C.  B.  : 

I  am  of  opinion  that  this  plea  is  bad.  If  the  question  be 
merely  whether  the  acceptor  can  plead  a  tender  after  the  day  of 
payment,  it  is  bad  on  the  authority  of  Hume  v.  Peploe.  I  will 
not  say  that  if  this  case  arose — that  the  acceptor  went  on  the  day 
the  bill  *became  due  to  the  house  of  the  holder,  for  the  purpose  [  •226  ] 
of  paying  it,  and  could  not  find  him,  but  on  a  subsequent  day, 
when  he  found  him,  tendered  him  the  money — I  am  not  pre- 
pared to  say  that  in  such  a  case  the  rules  of  law  ought  to  be 
pressed  so  far  as  to  render  the  party  liable  to  an  action  the  next 
day  after  the  bill  becomes  due,  and  not  to  allow  him  to  plead 
that  tender,  by  which  means  the  proceedings  of  a  court  of  law 
are  made  nothing  else  but  machinery  to  increase  costs.  But  it 
is  consistent  with  the  present  plea  that  the  defendant  knew 
where  the  holder  lived,  but  did  not  take  the  pains  to  tender  him 
the  money  on  the  day  it  became  payable.  If  he  knows  where  the 
holder  is  to  be  found,  he  clearly  ought  to  go  and  pay  the  debt. 
Even,  therefore,  if  Hume  v.  Peploe  did  not  apply,  the  plea  does 
not  disclose  a  sufficient  defence. 

(1)  1  Ld.  Eay.  254.  (2)  7  Taunt  486. 


5J^2  1887.    EX.    2  MEE.  &  W.  225—226.  [b.r- 

PooLK       Pabkb,  B.  : 

V, 

TuMBKiDQK.  I  am  of  the  same  opinion,  and  have  no  doabt  this  plea  is 
bad.  The  declaration  states  the  contract  of  the  defendant  to  be, 
to  pay  the  amount  of  the  bill  on  the  day  it  became  due,  and  that 
promise  is  admitted  by  the  plea.  It  is  clearly  settled  that  an 
indorsee  has  a  right  of  action  against  the  acceptor  by  the  act 
of  indorsement,  without  giving  him  any  notice ;  when  a  party 
accepts  a  negotiable  bill,  he  binds  himself  to  pay  the  amount, 
without  notice,  to  whomsoever  may  happen  to  be  the  holder,  and 
on  the  precise  day  when  it  becomes  due ;  if  he  places  himself  in 
a  situation  of  hardship  from  the  difficulty  of  finding  out  the 
holder,  it  is  his  own  fault.  It  is  also  clearly  settled,  that  the 
meaning  of  a  plea  of  tender  is,  that  the  defendant  was  always 
ready  to  perform  his  engagement  according  to  the  nature  of  it, 
and  did  perform  it  so  far  as  he  was  able,  the  other  party 
refusing  to  receive  the  money.  Hu7ne  v.  Peploe  is  a  decisive 
authority  that  the  plea  must  state,  not  only  that  the  defendant 
was  ready  to  pay  on  the  day  of  payment,  but  that  he  tendered 
on  that  day.  This  plea  does  not  so  state,  and  is  therefore 
[  *226  ]  bad.  As  to  the  *case  of  Johnson  v.  Clay,  there  must  be  some 
inaccuracy  in  the  report,  or  on  the  part  of  the  learned  Judges, 
in  their  description  of  the  plea  of  tender.  Nothing  can  discharge 
a  covenant  to  pay  on  a  certain  day  but  actual  payment  or  tender 
on  that  day,  although,  if  the  party  afterwards  chooses  to  receive 
the  money,  that  may  be  pleaded  by  way  of  accord  and  satisfac- 
tion. The  Court  seem  also  to  have  considered  a  subsequent 
demand  and  refusal  necessary  to  defeat  a  tender,  whereas  a 
demand  and  refusal  before  or  after  the  tender  equally  render  it 
bad,  on  the  principle  that  they  show  that  the  party  was  not 
always  ready  to  pay. 

BoLLAND,  B.,  concurred. 

Judgnnentfor  the  plaintiff . 


VOL.  XLvi.]         1887.     EX.     2  MEE.  &  W.  248.  588 

CAERINGTON  v.  ROOTS  (1).  imt. 

(2  Meeson  &  Welsby,  248—257 ;  S.  0.  Mur.  &  H.  14 ;  6  L.  J.  (N.  S.)  Ex.  95.)       Mrrh,  of 

Where  a  party  had  purchased,  by  a  verbal  contract,  a  growing  crop  of  * 

grass,  with  liberty  to  go  on  the  close  wherein  it  grew,  for  the  purpose  of  L  ^  J 
cutting  and  carrying  it  away :  Held,  that  he  could  not  maintain  trespass 
against  the  seller  for  taking  away  his  horse  and  cart  from  the  close, 
which  he  had  brought  there  for  the  purpose  of  carrying  away  the  grass ; 
for  that  this  was,  in  substance,  an  action  charging  the  defendant  on  the 
contract,  within  s.  4  of  the  Statute  of  Frauds. 

A  contract  for  the  sale  of  an  interest  in  land,  without  a  note  in  writing, 
may  operate  as  a  license,  so  as  to  excuse  the  entry  of  the  purchaser  on 
the  land,  but  it  cannot  be  made  available  in  any  way  as  a  contract. 

Trespass  for  seizing  and  impounding  a  horse  and  cart  of  the 
plaintiff's.  Flea,  that  at  the  time  when,  &c.  the  defendant  was 
lawfully  possessed  of  a  certain  close,  with  the  appurtenances, 
situate  in  the  parish  of  St.  John's,  Hampstead,  and  was  also 
possessed  of  a  certain  crop  of  grass  there  then  growing  and 
being;  and  that  because  the  horse  and  cart  were  wrongfully 
incumbering  the  close,  and  doing  damage  there,  he  took  and 
distrained  the  same,  &c.  There  was  another  plea  similar  to 
to  this,  except  that  it  alleged  that  the  defendant  seized  the  horse 
and  cart  for  the  purpose  of  removing  and  carrying  away  the  cart 
from  the  said  close.  Beplication,  that  before  the  said  time  when, 
&c.,  and  while  the  said  close  and  crop  of  grass  were  the  close 
and  grass  of  the  defendant,  to  wit,  on  &c.,  the  defendant  agreed 
to  sell,  and  sold  to  the  plaintiff,  and  the  plaintiff  then  agreed  to 
buy,  and  bought  of  the  defendant,  the  said  crop  of  gcass,  at  and 
for  a  certain  sum,  to  wit,  at  the  rate  of  51.  10«.  per  acre  for  each 
acre  of  the  said  grass,  with  liberty  to  the  plaintiff  to  cut  the  said 
grass,  and  take  the  same  from  the  said  close  when  fit  to  be  cut 
and  taken,  and  for  that  purpose  to  enter  into  and  upon  the  said 
close  with  his  horse  and  cart ;  by  virtue  of  which  agreement  the 
plaintiff  afterwards,  to  wit,  on,  &c.,  entered  into  the  possession 
of  the  said  crop  of  grass,  and  became  and  continued  possessed 
thereof  until  the  defendant,  before  the  said  time  when,  &c., 
wrongfully  took  possession  of  a  part  of  the  said  crop  without  the 
plaintiff's  consent ;  and  that  the  said  crop  of  grass  was  fit  to  be 
cat  and  taken,  and  the  plaintiff,  for  the  purpose  of  cutting  and 

(1)  See  this  case  commented  on  in  Diy.  123,  48  L.  J.  Q.  B.  362.— 
Britain  v.  Boesiter  (1879)  11  Q.  B.      B.  C. 
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Gabbington  taking  away  the  said  grass,  before  the  said  time  when,  &c., 
Roots.  brought  his  said  horse  and  cart  into  the  said  close,  and  upon  the 
said  crop  of  grass  therein ;  wherefore  the  defendant  committed 
[  •249  ]  the  trespass  of  his  own  wrong,  &c.  There  was  a  similar  *repli- 
cation  to  the  other  plea.  The  defendant  by  his  rejoinder,  denied 
that  he  agreed  to  sell,  or  sold,  or  that  the  plaintiff  agreed  to  buy, 
or  bought,  the  grass,  with  liberty  to  him  to  cut  or  take  it,  or  to 
enter  into  or  upon  the  close  with  his  horse  and  cart ;  on  which 
issue  was  joined. 

At  the  trial  before  Gumey,  B.,  at  the  London  sittings  in  last 
Michaelmas  Term,  it  appeared  that  in  May  last  the  plaintiff  had 
verbally  agreed  with  the  defendant  to  buy  of  him  a  crop  of  grass 
growing  in  a  field  of  four  acres  belonging  to  the  defendant,  near 
Hampstead,  at  the  price  of  5Z.  10«.  per  acre,  to  be  cleared  by  the 
end  of  September.  One  of  the  terms  of  the  bargain  was  stated 
to  be,  that  half  the  price  should  be  paid  down  before  the  plaintiff 
cut  any  of  the  grass;  and  the  plaintiff  not  having  paid  this  money, 
the  defendant  turned  the  plaintiff's  horse  and  cart  out  of  the 
field,  and  prevented  him  from  cutting  or  carrying  away  the  grass, 
which  was  the  trespass  complained  of.  For  the  defendant,  it 
was  objected  that,  whether  this  were  to  be  considered  as  a  sale 
of  an  interest  in  land  or  of  goods,  the  action  was  not  maintain- 
able, for  want  of  a  memorandum  in  writing  of  the  contract :  and 
that  if  it  were  to  be  deemed,  as  stated  on  the  record,  to  be  a 
contract  for  the  sale  of  goods,  there  was  a  variance  between  the 
declaration  and  the  evidence ;  for  that  the  latter  showed  it  to  be  a 
sale  of  an  interest  in  land.  The  learned  Judge  reserved  the  points, 
and  the  plaintiff  having  obtained  a  verdict, 

J.  Oreenwood,  in  Michaelmas  Term,  obtained  a  rule  nisi  for 
a  nonsuit,  against  which 

Erie  and  Chandless  now  showed  cause : 

This  is  not  the  case  of  a  sale  of  a  chattel,  so  as  to  render  a 
memorandum  in  writing  requisite  under  the  17th  section  of  the 
Statute  of  Frauds,  but  of  a  contract  for  the  sale  of  an  interest  in 
[  *250  ]  land,  within  the  4th  section.  And  although,  *if  this  were  an 
action  brought  for  the  purpose  of  directly  enforcing  the  contract, 
a  memorandum  in  writing  would  equally  be  requisite  under  the 
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4th  section,  that  is  not  so  in  the  present  case^  which  is  an  action  Cabbinoton 
of  trespass,  founded  on  the  plaintiff's  possession  of  the  close,  to  roots. 
recover  damages  for  the  wrongful  seizure  of  his  horse  and  cart. 
The  language  of  the  fourth  and  of  the  seventeenth  sections  differs 
materially.  The  latter  expressly  makes  the  contract  itself  void ; 
but  the  former  only  declares  that  no  action  shall  be  brought  to 
charge  the  defendant  on  the  contract.  The  plaintiff,  therefore, 
has  a  right  to  avail  himself  of  the  contract  in  fact  made  between 
him  and  the  defendant,  for  any  collateral  purpose — such  as  to 
repel  a  trespass  committed  by  the  defendant — although  he  is 
precluded  from  bringing  any  action  directly  to  enforce  it.  This 
appears  to  be  the  construction  put  upon  the  statute  by  Lord 
Ellbnborough,  in  Crosby  v.  IVadswoi'th  (i),  where  he  says — "The 
statute  does  not  expressly  and  immediately  vacate  such  contracts 
if  made  by  parol ;  it  only  precludes  the  bringing  of  actions  to 
enforce  them,  by  charging  the  contracting  party  or  his  repre- 
sentatives on  the  ground  of  such  contract,  or  of  some  supposed 
breach  thereof;  which  description  of  action  does  not  properly 
apply  to  the  one  now  brought,  viz. — a  mere  action  of  trespass, 
complaining  of  an  injury  to  the  possession  of  the  plaintiff,  how- 
ever acquired,  by  contract  or  otherwise."  So,  in  Teal  v.  Auty  (2), 
where  the  defendants  were  sued  for  the  price  of  some  growing 
trees,  which  they  had  purchased,  cut  down,  and  carried  away, 
and  the  plaintiff  was  nonsuited  for  want  of  producing  a  proper 
written  memorandum  of  the  contract,  it  is  said  in  the  judgment 
of  the  Court — '*  If  an  action  had  been  brought  to  enforce  such  a 
contract  (for  the  purchase  of  an  interest  in  land),  the  objection  that 
the  memorandum  attesting  it  was  not  signed  by  the  parties,  and 
stamped,  would  *have  been  well  founded ;  here,  however,  the  [  *25i  ] 
agreement  was  executed.  We  need  not  refer  to  a  variety  of  cases 
where,  upon  an  executed  agreement,  the  party  has  been  entitled 
to  recover,  although  he  could  never  have  prevailed  had  the  con- 
tract been  contested  before  it  was  executed."  The  construction 
which  has  been  put  upon  other  statutes  expressed  in  similar 
words,  furnishes  an  analogy  strongly  applicable  to  this  case. 
Thus,  the  Statute  of  Limitations,  21  Jac.  I.  c.  16,  s.  8,  enacts 
that  all  actions  on  the  case,  except  slander,  shall  be  commenced 
(1)  8  H.  B.  566  (6  East,  602).  (2)  22  B.  B.  656  (2  Bred.  &  B.  99). 
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Carbinoton  and  sued  within  six  years  after  the  cause  of  action,  and  not 
Boots.  ft^ter :  yet  it  is  necessary  to  take  advantage  of  the  statute  by 
pleading  it ;  and  that  the  statute  does  not  altogether  defeat  the 
debty  but  only  takes  away  the  remedy  by  action,  is  clear  from  the 
circumstance  that  a  lien  may  exist  for  a  debt  to  which  the  statute 
applies.  Again,  the  Act  for  the  prevention  of  the  sale  of  spirituous 
liquors  in  small  quantities,  24  Geo.  II.  c.  40,  enacts,  that  no 
person  shall  maintain  any  action  where  the  debt  has  not  been 
contracted  at  one  time  to  the  amount  of  20«. ;  but  it  has  been 
distinctly  decided  that  the  debt  is  not  therefore  void,  but  that 
money  paid  generally  by  the  debtor  may  be  appropriated  to  the 
discharge  of  a  debt  contracted  in  violation  of  the  provisions  of 
the  statute:  Cruickshanks  v.  Ro$e(i).  In  like  manner  the  tres- 
pass— the  injury  to  the  plaintiff's  actual  possession — being  the 
substantial  ground  of  action  in  the  present  case,  and  the  contract 
being  introduced  only  incidentally  and  collaterally,  and  not 
for  the  purpose  of  being  enforced  as  a  contract,  the  prohibition 
of  the  statute  does  not  preclude  the  plaintiff  from  recovering,  if 
this  be  the  case  of  a  contract  for  the  sale  of  an  interest  in  land,  and 
so  within  the  4th  section.  Then,  is  it  such  a  contract  ?  It  is  sub- 
mitted that  it  clearly  is.  It  is  an  agreement  for  the  sale  of  a  growing 
[  •252  ]  crop  of  grass,  made  before  it  is  in  a  state  *to  be  cut  and  carried 
away :  not  a  sale  of  grass  already  severed,  or  to  be  severed  by  the 
seller.  The  plaintiff  is  to  cut  it,  and  to  have  the  use  of  the  land  for 
the  purpose.  The  distinction  established  by  the  authorities  is 
between  things  which  would  be  emblements,  which  are  to  be  con- 
sidered as  chattels,  whereas  those  which  would  not  be  emblements 
are  considered  to  be  interests  in  land,  as  parts  of  the  inheritance: 
Evans  v.  Roberts  (2).  Thus,  the  sale  of  growing  underwood,  to 
be  cut  by  the  purchaser,  has  been  held  to  confer  an  interest  in 
land:  ScoreU  v.  BoxaU{s).  Smith  v.  Surman  (4)  is  distinguish- 
able :  there  the  contract  was  for  the  timber  of  growing  trees  at  so 
much  a  foot,  i.e.  for  the  produce  of  the  trees  when  they  should 
be  severed,  not  for  the  growing  trees  themselves.  Wherever  the 
subject-matter  of  the  contract  is  any  thing  which  has  constituted 

(1)  1  Moo.  &  Bob.  100.    And  see         (2)  29  B.  B.  421  (5  B.  &  C.  829). 
PhilpoU   V.    Jones,  41    B.    B.    371  (3)  30  B.  B.  807  (1  Y.  &  J.  396). 

(2  Ad.  &  EL  41).  (4)  33  B.  B.  259  (9  B.  &  C.  561). 
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a  part  of  the  inheritance,  and  has  not  been  severed  from  it  by  the   Gabbinqton 
act  of  the  tenant,  it  is  a  contract  for  the  sale  of  an  interest  in       roots. 
land.    That  principle  clearly  comprehends  the  present  case. 

Greenwoodf  contrd: 

First,  this  action  cannot  be  maintained,  for  want  of  a  written 
memorandum  of  the  contract.  Admitting  that  this  was  a  con- 
tract for  the  sale  of  an  interest  in  land,  it  is  avoided  by  the  statute ; 
or  at  all  events,  this  is  in  substance  an  action  for  the  enforce- 
ment of  that  contract,  and  therefore  directly  within  the  prohibi- 
tion. It  is  true  that  the  4th  and  17th  sections  are  expressed  in 
different  terms ;  but  it  is  evident  that  the  Legislature  could  not 
have  intended  to  make  a  different  provision  in  the  two  cases :  and 
the  ordinary  inference  which  would  arise  from  the  discrepancy 
of  language,  is  much  weaker  than  it  would  be  if  the  two  provi- 
sions were  in  juxtaposition,  instead  of  being  disjoined  by  a  great 
variety  of  other  matters.  The  Act  is  throughout  very  irregularly 
framed :  but  the  object  *of  the  Legislature  clearly  was,  to  require  [  *253  ] 
written  evidence  in  both  of  these  cases ;  and  in  each,  the  meaning 
of  the  statute  is  that  a  parol  contract  shall  be  invalid  for  all 
purposes.  It  is  admitted  that  there  is  no  remedy  on  the  con- 
tract ;  if  so,  how  can  it  confer  any  right  ?  The  language  used  by 
the  Judges  in  the  different  cases  shows  that  this  is  the  recognised 
interpretation  put  upon  the  statute :  Chater  v.  Becket  (i),  Thovias 
V.  Williams  (2).  The  construction  put  upon  the  other  statutes 
referred  to  on  the  other  side,  does  not  furnish  the  analogy  which 
is  contended  for.  It  is  true  that  a  lien  is  not  barred  by  the 
Statute  of  Limitations :  but  on  the  other  hand,  a  debt  barred 
by  it  cannot  be  set  off.  So,  a  direction  in  a  will  to  pay  debts 
does  not  apply  to  a  debt  barred  by  the  statute:  Ex  parte 
Dewdney  (8).  Again,  as  to  the  Spirituous  Liquors  Act,  Scott  v. 
OiUmare  (4)  is  a  distinct  authority  to  show  that  it  not  only  pre- 
vents the  bringing  of  an  action  on  the  contract,  but  avoids  the 
contract  itself,  and  even  vitiates  a  security  referable,  as  to  part 
only  of  its  consideration,  to  such  contract.    With  regard  to  the 

(1)  4  E.  B,  418  (7  T.  B.  201).  ScoU,  42  B.  B.  29  (1  Buss.  &  My. 

(2)  34  B.  B.  535  (10  B.  &  C.  664).      255,  contrd). 

(3)  15  Ves.  479 ;  but  see  Jones  v.  (4)  12  E.  B.  641  (3  Tauni  226). 
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Cabbinoton  observationB  of  Lord  Ellenborouoh  in  Crosby  v.  WadsworiJi,  the 
Roots.  only  real  extent  of  them  is,  that  the  contract,  though  void  as  a 
contract,  may  be  made  available  as  a  licence,  if  pleaded  as  such. 
If  it  had  been  so  pleaded  here,  the  defendant  would  have  had  the 
opportunity  of  replying,  and  showing  that  it  had  been  counter- 
manded. But  in  the  next  place,  this  is  in  substance  an  action 
brought  whereby  to  charge  the  defendant  on  the  contract.  On 
this  point,  Scorell  v.  Boxall  is  an  authority  for  the  defendant, 
and  indeed  goes  beyond  the  present  case.  There  it  was  held, 
that  the  plaintiff,  who  had  purchased  the  growing  underwood  by 
parol,  had  not  such  a  possession  as  would  enable  him  to  main- 
[  *254  ]  tain  ^trespass,  even  as  against  third  parties :  the  action  being 
substantially  based  on  his  title,  and  his  title  depending  wholly 
on  the  contract.  The  statute  does  not  mean  that  the  action  must  be 
such  as  that  the  contract  is  necessarily  set  out  in  the  declaration; 
but  it  applies  wherever  the  action  is  brought  substantially  to 
enforce  it,  or  depends  on  a  right  resulting  out  of  it. 

But  secondly,  there  is  a  variance  between  the  record  and  the 
evidence.  On  the  face  of  the  record,  it  is  a  contract  for  the  sale 
of  goods  within  the  17th  section ;  according  to  the  evidence,  it 
is  for  the  sale  of  an  interest  in  land,  within  the  4th.  This  is 
therefore  a  variance  for  which  the  plaintiff  ought  to  be  nonsuited. 
The  crop  is  contradistinguished,  in  the  declaration,  from  the 
chse ;  and  the  issue  is  in  the  same  form :  it  appears,  therefore, 
from  the  way  in  which  the  parties  have  chosen  to  describe  their 
contract,  that  what  was  intended  to  be  purchased  was  the  crop 
of  grass  only,  with  an  easement  over  the  field  for  the  purpose  of 
cutting  it,  and  not  any  interest  in  the  land  itself.  That  is  a 
purchase  of  a  chattel :  Evans  v.  Roberts  (i),  HalUn  v.  Runder  (2). 
[He  was  here  stopped  by  the  Court.] 

Lord  Abinger,  G.  B.  : 

If  this  be  a  contract  for  the  sale  of  goods,  it  is  not  disputed 
that  it  is  void  by  the  17th  section  of  the  statute.  But  if  that  be 
doubtful,  and  it  is  to  be  considered  as  the  sale  of  an  interest  in 
land,  and  therefore  within  the  4th  section,  then  the  question  is, 

(1)  29  B.  B.  421  (5  B.  &  C.  829;  (2)  40  B.  B.  551  (1  Or.  M.  &  R. 

8  Dowl.  &  By.  611).  266). 


VOL.  XLVi.]     1837.    EX.     2  MEE.  &  W.  254—256.  589 

whether  that  section,  which  declares  that  no  action  shall  be    Carbinqton 

brought  whereby  to  charge  any  person  on  a  contract  for  the  sale       roots. 

of  an  interest  in  land,  means  that  the  contract  shall  be  available 

for  any  purpose  as  a  contract,  excepting  that  of  being  enforced 

by  action.     I  think  it  does  not ;  and  that  the  contract  cannot  be 

available  as  a  contract  at  all,  unless  an  action  can  be  brought 

upon  it.     What  is  done  *under  the  contract  may  admit  of       [  "^255  ] 

apology  or  excuse,  diverao  intuitu,  if  I  may  so  speak ;  as  where, 

under  a  contract  by  parol,  the  party  is  put  in  possession,  that 

possession  may  be  set  up  as  an  excuse  for  a  trespass,  alleged  to 

bave  been  committed  by  him.    But  wherever  an  action  is  brought 

on  the  assumption  that  the  contract  is  good  in  law,  that  seems 

to  me  to  be  in  effect  an  action  on  the  contract;  as  has  been 

ingeniously  argued  by  Mr,  Oreenwood.    If  the  whole  transaction 

between  the    parties  were  set  forth  in  the    declaration,  the 

contract  would  form  part  of  it :  and  in  effect,  the  plaintiff  now 

says  that  the  defendant  ought  not  to  take  his  cart,  because  it 

was  lawfully  there  under  that  contract.     This  is  a  collateral  and 

incidental  mode  of  enforcing  the  contract,  though  it  is  not 

directly  sued  upon.    I  think,  therefore,  that  the  meaning  of  the 

statute  is,  not  that  the  contract  shall  stand  for  all  purposes 

except  that  of  being  enforced  by  action,  but  it  means  that  the 

contract  shall  be  altogether  void.    Then  what  is  the  meaning  of 

this  replication?    I  think  it  means  that  this  was  an  available 

contract  to  give  a  right,  capable  of  being  enforced  by  action.    A 

party  cannot  have  a  lawful  right  which  the  law  will  not  sustain ; 

it  is  not  a  lawful  contract,  which  gives  a  right,  if  it  cannot  be 

enforced  at  law.    The  replication  means,  therefore,  that  this 

was  a  lawful  contract,  which  conferred  a  right :  but  the  evidence 

shows  that  it  was  not  so,  because  it  was  not  in  writing,  and 

therefore  void  under  the  statute.    It  would  be  a  different  case  if 

the  plaintiff  had  been  sued  by  the  defendant  in  trespass;  he 

might  have  pleaded  a  licence ;  but  though  a  licence  may  be  part 

of  a  contract,  a  contract  is  more  than  a  licence.     The  agreement 

might  have  been  available  in  answer  to  a  trespass,  by  setting  up 

a  licence;  not  setting  up  the  contract  itself  as  a  contract,  but 

only  showing  matter  of  excuse  for  the  trespass.    That  appears  to 

me  the  whole  extent  to  which  the  plaintiff  could  avail  ^himself      [  *2'>6  ] 
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Gabrington  of  the  contract.    I  am  therefore  of  opinion  that  the  replication 
Roots.       IB  not  sustained,  and  that  there  ought  to  be  a  nonsuit. 

Parke,  B.  : 

I  am  of  the  same  opinion,  though  I  have  had  some  doubt  in 
the  course  of  the  argument.     This  is  a  declaration  in  trespass, 
for  seizing  and  detaining  a  horse  and  cart,  the  property  of  the 
plaintiff.    The  defendant  pleads  to  this,  that  he  was  lawfully 
possessed  of  a  certain  close,  and  also  of  a  crop  of  grass  there 
growing,  and  that  he  took  the  horse  and  cart  because  they  were 
wrongfully  encumbering  the  close,  and  doing  damage  to  it.    The 
last  circumstance  stated  in  the  plea  is  not  wholly  immaterial  to 
the  construction  of  what  follows — to  the  question  whether  this 
was  a  licence,  or  a  binding  agreement,  the  effect  of  which  was  to 
give  an  interest  in  the  crop,  and  a  right  to  enter  on  the  land  for 
the  purpose  of  taking  it.     My  judgment,  however,  does  not 
proceed  on  that,  but  would  be  the  same  if  that  allegation  were 
omitted.     The  question  is,  what  the  plaintiff  means  when  he 
avers  in  his  replication,  that  while  the  close  or  crop  of  grass 
were  the  property  of  the  defendant,  he  agreed  to  sell,  and  sold 
to  the  plaintiff,  and  the  plaintiff  agreed  to  buy,  and  bought  of 
him,  the  crop  of  grass,  at  a  certain  price  per  acre,  with  liberty  to 
the  plaintiff  to  cut  and  take  away  the  grass,  and  to  enter  upon 
the  close  with  his  horse  and  cart  for  that  purpose,  by  virtue  of 
which  he  became  possessed  of  the  crop  of  grass.    Does  he  mean 
an  agreement  in  fact,  operating  as  a  licence  only,  or  a  binding 
contract  for  the  sale  of  the  crop,  and  for  him,  the  plaintiff,  to 
have  a  right  of  entry  on  the  land  to  gather  it?    I  think  the 
latter  is  the  true  construction;  and  that  it  means  a  contract 
which  the  one  party  could  enforce  against  the  other  as  matter  of 
right.    If  this  be  so,  then,  supposing  the  agreement  to  be  for  the 
sale  of  chattels,  it  was  not  proved  by  the  evidence ;  if  it  was  an 
agreement  for  the  sale  of  an  interest  in  land,  it  was  not  binding, 
[  *267  ]      by  virtue  of  *the  4th  section  of  the  Statute  of  Frauds.    I  think 
the  right  interpretation  of  that  section  is  this, — that  an  agree- 
ment which  cannot  be  enforced  on  either  side,  is  as  a  contract 
void  altogether :  no  doubt  it  may  have,  as  an  agreement  in  fact, 
some  operation  in  communicating  a  licence;  but  such   licence 
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would  be  countennandable :  and  that  appears  to  be  the  whole  Cabbinoton 
effect  of  the  decision  in  Crosby  v.  Wadsworth.  Here,  no  doubt,  roots. 
the  plaintiff  might  have  pleaded  a  licence ;  but  the  defendant 
would  have  replied  that  it  was  countermanded,  and  the  plaintiff 
could  not  have  succeeded  on  that  issue.  1  think,  therefore,  this 
is  an  averment  of  a  binding  contract  for  the  sale  of  the  crop, 
with  a  right  to  enter  on  the  land  in  order  to  take  the  crop. 
That  contract  being  void  by  the  statute,  the  action  cannot  be 
maintained,  and  the  rule  ought  to  be  absolute  for  a  nonsuit. 

SOLLAND,  B. : 

1  am  of  the  same  opinion.  The  proper  construction  of  this 
replication  is,  that  by  the  agreement  the  plaintiff  purchased  the 
crop,  with  liberty  to  come  upon  the  land  for  the  purpose  of 
taking  it.  If  so,  the  issue  is  raised  on  the  validity  of  the 
contract,  for  without  the  contract  it  is  not  shown  that  the 
plaintiff  had  a  right  to  be  on  the  land.  Taking  it  so,  it  furnishes 
no  ground  to  support  the  right  claimed,  because  it  is  altogether 
void  by  the  Statute  of  Frauds. 


GuBNET,  B.,  concurred. 


Ride  absolute. 


BELCHEE  AND  Another,  Assignees  of  Lee  and  Others, 
Bankrupts,  v.  JONES. 

(2  Meeson  &  Welsby,  258—264;  S.  C.  Mur.  &  H.  34;  1  Jur.  72;  6  L.  J. 

(N.  SO  Ex.  89.) 

A  banking  firm  was  in  insolyent  circiunstances,  and  about  to  stop 
payment.  A.,  a  partner  in  the  firm,  informed  B.  of  the  fact,  in  order 
that  the  private  balance  of  C,  B.'s  father,  might  be  drawn  out  of  the 
bank ;  but  desired  him  not  to  let  it  be  known  to  D.,  a  shareholder  in  an 
insurance  company  which  also  had  an  account  with  the  bank,  as  he,  A., 
did  not  wish  the  directors  to  know  of  it.  C.'s  private  balance  was  in 
consequence  drawn  out  the  next  day.  On  the  evening  of  that  day  A. 
informed  C.  of  the  state  of  the  house.  C,  being  a  managing  director 
of  the  insurance  company,  took  measures  by  which  the  company's  account 
was  drawn  out  by  a  cheque  upon  the  bank.  Two  days  afterwards  the 
house  stopped :  Held,  that  this  was  not  a  fraudulent  preference  of  the 
insurance  company. 

This  was  an  action  for  money  had  and  received,  brought 
against  the  defendant  as  Secretary  of  the  Phcenix  Assurance 


1837. 

Sjpch.  of 
PleuM, 

[268] 
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Belohkb     Company,  to  recover  a  sum  of  about  8,0002.,  alleged  to  have 

Jones.       been  paid   by  the  bankrupt  Lee  to  the  company,  by  way  of 

fraudulent  preference.     Plea,  non  assumpsit.     At  the  trial  before 

Lord  Abinger,  C.  B.,  at  the  London  sittings  after  last  Trinity 

Term,  the  facts  proved  were  as  follows : 

The  bankrupts,  Messrs.  Lee  &  Co.,  carried  on  the  business  of 
bankers  in  London,  until  the  period  of  their  stoppage  as  herein- 
after stated.  A  Mr.  Cooke,  the  father-in-law  of  the  bankrupt 
Lee,  kept  a  private  account  with  them ;  and  he  was  one  of  the 
managing  directors  of  the  Phoenix  Company,  which  also  banked 
with  Lee  &  Co.  The  bank  being  in  an  embarrassed  condition, 
and  about  to  stop  payment,  the  bankrupt  Lee  communicated 
that  fact  to  his  brother-in-law,  Mr.  Cooke's  son,  and  told  him 
that  the  bank  would  shortly  stop  payment;  and  it  was  then 
agreed  between  them  that  Cooke's  private  balance,  amounting  to 
about  2,0002.,  should  be  drawn  out ;  but  Lee  desired  Cooke  not 
to  give  any  information  of  the  matter  to  a  Mr.  Davies,  who  was 
a  shareholder  in  the  Phoenix  Company,  as  he,  Lee,  did  not  wish 
the  directors  of  the  Phoenix  Company  to  know  anything  of  it. 
In  consequence  of  this  communication,  Cooke's  private  account 
was  drawn  out  on  the  following  day,  which  was  Monday.  On 
the  evening  of  that  day,  Lee  saw  the  elder  Cooke,  and  informed 
him  of  the  state  of  the  house,  and  that  it  could  not  go  on  beyond 
the  Wednesday  following.  Cooke  in  consequence  filled  up  a 
cheque  for  the  amount  of  the  Company's  account,  and  dispatched 
his  son  with  it  to  another  of  the  directors,  by  whom  it  was 
[  *259  ]  signed,  and  *on  the  following  morning  the  cheque  was  presented, 
and  the  money  drawn  out.  On  the  Wednesday,  Lee  &  Co. 
stopped  payment.  The  Lobd  Chibf  Babon,  on  this  evidence, 
left  it  to  the  jury  to  say,  whether  the  bankrupt  made  the 
communications  proved  with  the  intention  of  giving  any 
preference  to  the  Assurance  Company,  directing  them,  if  they 
thought  that  he  had  no  such  intention,  to  find  for  the  defendant. 
The  jury  found  for  the  defendant,  and  his  Lordship  gave  the 
plaintiff's  counsel  leave  to  move  to  enter  a  verdict  for  the 
amount  of  the  cheque. 

Li  Michaelmas  Term,  Sir  W.  FoUett  obtained  a  rule  nisi, 
pursuant  to  the  leave  reserved ;  against  which 
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Sir  F.  PoUock,  R,  V.  Richards,  and  Martin,  now  showed      Belchbb 

9, 

C&U66 :  Jones. 

The  finding  of  the  jury,  that  there  was  no  intention  to  prefer 
the  Assurance  Company,  is  conclusive  of  this  case.  The  essence 
of  a  fraudulent  preference  is,  that  the  party  must  entertain  an 
intent  of  preferring  the  particular  creditor  in  question.  That  is 
distinctly  laid  down  in  the  case  of  Fidgeon  v.  Sharp  (i).  There 
GnsBS,  Ch.  J.,  says,  '*  The  general  effect  of  the  statutes  on  the 
subject  of  bankrupts  is,  that  all  payments  made  before  bank- 
ruptcy are  legal  and  valid;  but  a  certain  class  of  cases  has 
arisen,  in  which  certain  payments  have  been  supposed  to  be 
made  in  fraud  of  the  bankrupt  laws,  and  are  therefore  fraudu- 
lent and  void.  But  I  find  in  all  the  cases,  from  Fordyce's  to  the 
present,  the  fact  found,  that  the  act  was  done  in  fraud  of  the 
bankrupt  laws :  it  must  be  an  act,  then,  not  only  that  in  effect 
contravenes  the  bankrupt  laws,  but  it  must  be  done  with  intent 
to  contravene  them,  and  in  contemplation  of  bankruptcy.  The 
innocence  or  guilt  of  the  act  depends,  then,  on  the  mind  of  him 
who  did  it;  and  it  cannot  be  in  fraud  of  the  bankrupt  laws, 
unless  the  actor  meant  it  should  be  so."  The  doctrine  of 
♦fraudulent  preference,  although  it  has  now  received  a  legisla-  [  •260  ] 
ti^e  sanction,  was  always  considered  as  an  excrescence  on  the 
bankrupt  law  created  by  judicial  decision  ;  and  in  recent  cases 
the  Courts  have  intimated  their  opinion  that  it  has  been  carried 
too  far,  and  will  at  all  events  be  little  disposed  to  extend  it : 
Crosby  v.  Crouch  (2),  Morgan  v.  Brundrett  (3),  Atkinson  v. 
Brindall(4).  No  case  can  be  found  in  which  a  payment  has 
been  avoided,  which  was  made  to  any  other  creditor  than  the 
party  in  whose  favour  the  fraud  was  committed.  Here  the  pay- 
ment of  the  Phoenix  Company's  account  was  a  mere  consequential 
transaction,  which  the  bankrupt  not  only  never  intended,  but 
even  guarded  against.  A  man  cannot  be  an  unwilling  or 
unconscious  party  to  a  fraud.  Suppose  a  party  in  fear  of 
bankruptcy  went  to  consult  a  friend,  not  knowing  that  he 
^as  the  bond  fide  holder  of  a  large  bill  on  which  the  former 

(1)  5  Taunt.  539 ;  1  Marsh.  196 ;  (3)  39  R.  E.  478  (5  B.  &  Ad.  289 ; 
2  Bose,  153.                                               2  N.  &  M.  280). 

(2)  2  Camp.  165 ;  11  Bast,  256.  (4)  2  Bing.  N,  G.  225 ;  2  Scott,  229. 
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Bklcher  party  was  liable,  bat  intending  to  avail  himself  of  his  advice 
Jones.  or  co-operation  to  assist  some  third  party;  but  the  person  so 
consalted,  in  consequence,  immediately  took  measures  to  secure 
himself — could  it  be  said  that  this  voluntary  communication 
could  form  the  ground  of  an  action  to  recover  back  the  money  ? 
Or  suppose  the  insolvent  party  wrote  a  letter  to  a  creditor, 
intending  to  give  him  a  fraudulent  preference,  but  misdirected 
it,  and  it  fell  into  the  hands  of  another  creditor,  who  thereupon 
took  measures  to  secure  his  debt;  could  that  be  deemed  a  fraudu- 
lent preference,  the  jury  finding  that  there  was  no  intention  to 
prefer  that  creditor  ? 

(Lord  Abikoer,  G.  B.  :    That  would  be  a  merely  accidental 
consequence  of  the  bankrupt's  act. 

Parke,  B.  :  The  question  is,  if  there  be  a  fraudulent  preference, 
to  what  extent  you  can  pursue  its  consequences.  Suppose  the 
bankrupt,  intending  to  prefer  a  particular  creditor,  writes  to  him, 
[  *26i  ]  telling  him  to  bum  *the  letter ;  but  he  shows  it  to  another 
creditor,  who  goes  and  draws  out  his  balance.  That  is  exactly 
an  analogous  case,  supposing  the  jury  here  to  have  acted  on  the 
understanding  that  there  was  a  stipulation  of  secrecy.) 

Another  analogous  case  would  be  that  of  a  party,  accidentally 
passing  by,  who  should  overhear  such  a  communication.  To 
sustain  the  argument  on  the  other  side,  the  bankrupt  must  be 
supposed  to  adopt  all  the  probable  consequences  of  his  being 
overheard,  and  to  be  guilty  of  all  the  fraud  resulting  thereby.  The 
object  of  the  law  is  to  coerce  and  restrain  the  disposing  mind  of 
the  bankrupt,  and  to  prevent  him  from  wilfully  disposing  of  his 
property  to  any  other  person  than  those  to  whom  the  law  directs; 
and  the  result  of  all  the  cases  is,  that  to  constitute  a  fraudulent 
preference,  the  payment  must  be  entirely  voluntary,  it  must  be 
made  in  contemplation  of  bankruptcy,  and  it  must  be  found  as  a 
fact  that  it  was  made  with  intent  to  prefer  the  particular  creditor 
in  question :  Hannan  v.  jFw/ier(i),  Anderson  v.  Temple  (2),  Harts* 
horn  V.  Slodden  (3),  Vacher  v.  Cocks  (4),  De  Tastet  v.  Carroll  (5). 

(1)  Cowp.  117 ;  Lofft,  472.  (4)  35  E.  B.  267  (1  B.  &  Ad.  145). 

(2)  4  Burr.  2239 ;  1  W.  BL  660.  (5)  18  E.  B.  748  (1  Stark.  88). 

(3)  2  Bos.  &  P.  082. 
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Sir  W.  FoUett  and  Wightman,  in  snpport  of  the  rule :  Bbmjhkb 

It  mufit  be  conceded  that  the  plaintiffs  are  bound  by  the  finding  Jonbb. 
of  the  jury,  that  there  was  no  intention  to  prefer  the  Phcenix 
Company.  But  the  facts  of  this  case  are  such  as  distinguish 
it  altogether  from  those  put  by  way  of  illustration  on  the 
other  side.'  The  doctrine  of  fraudulent  preference  stands  on 
this  principle, — that  all  the  creditors  shall  stand  on  an  equal 
footing;  the  Court  will  not  allow  one  creditor,  or  one  class 
of  creditors,  to  receive  payment  by  means  of  the  voluntary 
act  of  the  bankrupt,  made  at  a  time  when  he  is  contemplating 
bankruptcy.'  Now,  in  the  ^present  case,  there  can  be  no  doubt  [  *262  ] 
that  the  transfer  of  this  large  sum  of  money  was  the  effect  of  the 
bankrupt's  voluntary  act,  viz.  his  communication  to  Cooke  the 
father;  nor  that  the  firm  at  that  time  contemplated  bankruptcy; 
the  house  did  not  stop  in  consequence  of  the  drawing  out  of  this 
money,  but  the  stoppage  had  been  determined  on  before.  And 
the  bankrupt  clearly  intended  a  fraud  upon  the  law,  so  far  as 
respected  the  private  account  of  Cooke.  Then  the  question  is, 
whether,  if  the  necessary  or  natural  consequences  of  the  fraud 
lead  to  a  greater  injury  to  the  creditors  than  was  expressly 
intended,  the  transaction  is  not  also  invalidated  as  to  such 
consequences  also.  This  is  not  the  case  of  two  separate 
creditors;  it  is  a  communication  made  to  one  party,  who  is 
a  creditor  in  two  rights.  The  question  is,  what  must  the 
bankrupt  be  held  to  intend?  It  is  said,  to  prefer  the  par- 
ticular creditor;  but  that  assumes  the  whole  question.  The 
act  of  the  bankrupt  leads  equally  to  both  the  payments.  It 
is  said,  he  does  not  know  of  this  payment;  but  he  is  the 
acting  party  who  puts  the  Phoenix  Company  in  motion  to 
obtain  it,  which  is  what  is  meant  by  the  term  "voluntary." 
Suppose  a  party  has  an  account  with  a  bank,  partly  of  his 
own,  partly  as  a  trustee;  and  the  bankrupt  makes  a  com- 
munication to  him,  with  the  purpose  of  giving  the  cestui  que 
trust  a  preference:  may  the  trustee  go  and  draw  out  his  own 
balance,  to  the  injury  of  the  other  creditors?  Or,  suppose  a 
party  has  a  balance  to  his  credit  of  5,000/.,  and  the  bankrupt 
tells  him  the  house  is  insolvent,  but  says  at  the  same  time, 
"Mind,  I  intend  you  only   to  draw  out  2,000Z. ;"    but  the 
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Bblcheb  creditor  draws  oat  the  5,000Z. — is  that  payment  good?  So, 
JoMBs.  ^^®  ^^^  ^^7  ^  P^t  o^  ^  commanication  made  to  a  party  who 
is  a  partner  in  two  firms,  intended  for  the  benefit  of  one  of  them 
only,  but  used  for  the  benefit  of  both.  The  general  principle  of 
law  is,  that  if  a  party  intends  to  do  a  criminal  or  fraudulent  act, 
[  •26»  ]  he  is  responsible  for  its  consequences.  *Every  crfme  depends 
altogether  on  the  intent ;  yet  a  party  is  guilty  of  murder  if  he 
kills  A.,  intending  to  murder  B.,  because  it  is  an  act  done  in 
pursuance  of  his  illegal  purpose,  though  not  the  act  which  he 
intended.  Here,  it  is  clear  there  is  an  unequal  distribution  of 
the  funds,  in  direct  consequence  of  the  act  of  the  bankrupt, 
which  was  committed  with  the  intention  of  defeating  such 
equal  distribution,  though  not  to  the  same  extent.  The  prin- 
ciple of  law  ought  to  be  fully  carried  out,  so  as  to  restore 
the  equal  distribution  of  the  fund  to  the  full  extent  to  which  it 
has  been  thus  defeated. 

LoBD  Abingbr,  C.  B.  : 

We  shall  take  a  short  time  to  consider  this  case,  not  that  we 

entertain  any  great  doubt  upon  it,  but  the  question  being  one  of 

considerable  importance,  we  think  it  right  to  give  a  deliberate 

judgment  upon  it. 

Cur.  adv.  vuU. 

A  few  days  afterwards. 

Lord  Abd^obr,  G.  B.,  delivered  the  judgment  of  the  Court  : 

In  this  case  it  appeared  in  evidence;  that  it  never  was  the 
intention  of  any  of  the  bankrupts  that  the  party  to  whom  the 
communication  was  made  by  one  of  them,  should  draw  out 
the  balance  of  the  Phoenix  Assurance  Company,  but  only  his 
own  private  balance.  The  jury,  indeed,  found  the  fact  to  be 
so;  and  the  only  question  for  our  consideration  was,  whether, 
admitting  the  fact  to  be  as  found  by  the  jury,  yet,  inasmuch  as 
the  communication  was  made  to  a  director  of  the  Assurance 
Company,  and  it  was  at  least  a  probable  consequence  of  such 
communication  that  he  would  act  as  he  did,  in  withdrawing 
their  balance,  this  amounted  to  a  fraudulent  preference.  And 
the  sum  of  the  argument  on  the  part  of  the  plaintiffs  appeared 
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to  be,  that,  notwithstanding  a  man's  declared  intention  contra-  Bklchbb 
dieting  any  design  of  a  fraudulent  preference,  still  if,  in  con-  jones. 
sequence  of  any  act  of  his,  any  person  *  whatsoever  obtains  [  *264  ] 
a  preference,  that  will  render  the  transaction  fraudulent.  We 
think,  if  we  assented  to  such  a  conclusion,  we  should  carry  the 
doctrine  of  fraudulent  preference  farther  than  any  of  the  cases 
warrant.  It  is  admitted,  that  the  doctrine  of  fraudulent  prefer- 
ence was  engrafted  on  the  bankrupt  law  by  judicial  decisions, 
more  especially  by  those  of  Lord  Mansfield,  whence  it  has  been 
imported  into  the  statute  6  Geo.  IV.  c.  16.  There  had  been  a 
divergence  from  the  principle  acted  on  by  Lord  Mansfield,  but 
latterly  there  has  been  a  recurrence  to  the  proper  principle.  We 
think  that  if  we  were  to  hold  the  circumstances  of  the  present 
case  to  amount  to  a  fraudulent  preference  of  the  Assurance 
Company,  we  should  be  stretching  the  cases  too  far.  This 
money  was  paid  out  in  the  ordinary  course  of  a  banker's 
business,  in  consequence  of  a  customer's  cheque;  and  it 
appears  that  the  other  partners  of  the  bankrupt  who  made 
this  communication  were  not  at  all  aware  of  this  payment; 
besides  the  fact  that  it  was  made  contrary  to  the  intention  of 
that  bankrupt.  It  is  nothing  more  than  an  ordinary  payment 
on  a  banker's  cheque.  Put  the  case  of  a  party,  who,  intending 
a  fraudulent  preference  to  a  person  in  the  situation  of  Cooke, 
brings  money  and  pays  him  his  private  debt,  and  the  person 
so  paid  requires  him  to  pay  a  trust  debt  also  out  of  other  money 
which  he  brings  with  him,  and  the  debtor  refuses ;  if  the  debtor 
afterwards  deUvers  the  residue  of  the  money  to  a  third  party  to 
take  to  lodge  at  a  banker's  for  him,  and  that  third  party,  (to 
whom  also  he  is  indebted),  is  advised  by  the  person  to  whom  the 
first  payment  is  made,  to  apply  it  to  his  own  debt ;  if  he  does  so, 
would  this  be  a  fraudulent  preference  of  him  by  the  debtor  ?  I 
think  not :  and  if  we  were  to  hold  the  present  case  an  instance 
of  fraudulent  preference,  and  the  assignees  entitled  to  recover, 
the    lengths    to  which  it  might  be  carried  would    be    quite 

extravagant. 

Rtde  discharged. 
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1^  WESTBURY  V.  ABERDEIN. 

.En-*,  of       (2  Meeson  &  Welsby,  267—272 ;  8.  C.  Mur.  &  H.  49 ;  1  Jur.  201 ;  6  L.  J. 

PUai.  (N.  8.)  Ex.  83.) 

r  267  1 

^         ^  A  policy  of  insurance  on  a  ship  called  the  King  Getfrge,  at  and  from 

Malaga  to  London,  warranted  to  sail  on  the  10th  October,  was  effected 
on  the  3rd  November  following.  The  insurer  communicated  to  the 
imderwriters  that  the  King  George,  and  another  vessel  called  the  Fruiter, 
both  sailed  from  Malaga  on  the  10th  October,  and  the  underwriters  knew 
that  the  Fruitex  had  arrived  at  London  some  days  before;  but  the  insurer 
knew  also  that  the  captain  of  the  Fruiter  had  seen  the  King  George  off 
Oporto  on  the  21st  October,  when  they  had  parted  company  by  reason 
of  a  gale  coming  on ;  and  this  fact  he  did  not  communicate  to  the  under- 
writers. The  King  Gettrge  was  lost  in  a  storm,  at  the  entrance  of  the 
Channel,  on  the  25th  October.  In  an  action  on  the  policy,  the  Judge 
at  the  trial  having  expressed  his  own  opinion  that  the  fact  not  com- 
municated was  immaterial,  and  the  jury  having  found  for  the  plaintiff, 
the  Court  granted  a  new  trial. 

Assumpsit  on  a  policy  of  insarance,  dated  the  8rd  November, 
1885,  on  a  ship  called  the  King  George,  at  and  from  Malaga  to 
London,  warranted  to  sail  on  the  10th  of  October.  The  defen- 
[  *268  ]  dant  pleaded  several  pleas,  *of  which  the  third  only  need  be 
stated.  That  plea  alleged  in  substance,  that  after  the  said  ship 
called  the  King  George  had  sailed  from  the  port  of  Malaga,  and 
had  completed  more  than  half  her  voyage,  she  was  seen  at  sea 
by  the  captain  of  another  ship  called  the  Fruitery  which  arrived 
in  the  port  of  London  five  days  before  the  policy  was  effected, 
of  which  fact  the  plaintiff  had  notice,  but  did  not  disclose  the 
same,  although  a  material  one,  to  the  underwriters.  At  the 
trial  before  Lord  Abinger,  C.  B.,  at  the  London  sittings  after 
Trinity  Term,  the  following  facts  were  proved  :  The  King 
George  sailed  from  Malaga  on  the  10th  October,  1835;  the 
Fruiter  had  sailed  from  the  same  port  the  day  before.  Having 
passed  safely  through  the  Straits  of  Gibraltar,  they  were,  on  the 
14th,  in  company  off  Gape  St.  Vincent,  but  separated  again.  On 
the  21st  the  captain  of  the  Fruiter  saw  the  King  George  oflF 
Oporto.  On  that  day  a  gale  came  on,  and  they  again  parted 
company.  The  Fntiter  arrived  in  the  port  of  London  on  the 
80th,  and  on  the  evening  of  that  day  the  captain  saw  the 
plaintiff,  who  was  the  owner  of  the  King  George,  and  communi- 
cated to  him  the  circumstances  above  stated.  The  policy  was 
effected  on  the  8rd  November,  and  the  time  at  which  the  two 
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vessels  sailed  from  Malaga  was  communicated  to  the  under-    westbury 

writers ;  they  knew  also,  from  the  entries  at  Lloyd's,  that  the    abebdein. 

Fruiter  had  arrived  on  the  80th ;  but  the  plaintiff  did  not  inform 

them  of  the  fact  that  the  captain  of  the  Fruiter  had  seen  the 

King  George  off  Oporto  on  the  21st.     The  premium  taken  was 

60«.,  the  ordinary  premium  being  25«.     The  King  George  was 

lost  in  a  storm,  in  the  chops  of  the  Channel,  on  the  25th  of 

October.    It  appeared  that  the  Fruiter  had  performed  her  voyage 

in  the  average  time  of  a  voyage  from  Malaga  to  London,  and 

that  the  principal  part  of  the  risk  is  in  the  passage  of  the  Straits 

of  Gibraltar.     The  Lord  Chief  Baron  left  it  to  the  jury  to  say, 

whether  the  fact  of  the  Fruiter  having  seen  the  King  George  off 

Oporto  was  ^material  to  be  communicated  to  the  underwriters,       [  '^269  ] 

expressing  his  own  opinion  that  it  was  not,  and  that,  as  the 

more  dangerous  part  of  the  voyage  had  been  safely  performed, 

the  knowledge  of  the  vessel's  having  passed  through  the  Straits 

would  have  rather  diminished  than  increased  the  risk.     The  jury 

having  found  a  verdict  for  the  plaintiff. 

Sir  F.  PoUocky  in  Michaelmas  Term,  obtained  a  rule  nisi 
for  a  new  trial,  on  the  ground  of  misdirection,  citing  Kirby  v. 
Smith  (i) :  against  which 

Sir  W,  FoUett  {Channell  with  him)  now  showed  cause  : 

It  could  not  be  material  to  communicate  the  fact  that  the 
vessel  was  seen  in  the  direct  course  of  her  voyage  from  Malaga 
to  London.  Being  warranted  to  sail  on  the  10th  of  October,  she 
must  of  necessity  encounter  the  storm,  and  the  underwriters 
knew  that  she  had  encountered  it,  and  took  an  increased 
premium  accordingly.  If  the  fact  not  communicated  had  been 
such  as,  if  communicated,  would  have  informed  them  that  she 
was  exposed  to  a  storm  of  which  they  had  otherwise  no  know- 
ledge at  the  time,  the  case  might  be  different.  How  could  the 
risk  be  increased  by  showing  that  the  vessel,  a  fortnight  before, 
was  in  safety  ? 

(Parkb,  B.  :  The  difficulty  is,  that  the  plaintiff  was  apprised 
that  the  two  vessels  were  in  safety  together,  one  of  them  having 
(1)  19  B.  E.  412  (1  B.  &  Aid.  672). 
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W£8TBURT    arrived  five  days  before.     That  might  lead  to  a  soBpicion  that 
abebdein.    something  was  amiss.) 

The  storm  itself  would  be  sufficient  to  account  for  the  di£ference 
in  the  times  of  their  arrival.  Kirby  v.  Smith  is  distinguishable 
from  the  present  case.  There,  a  vessel  sailed  from  Elsineur  on 
her  voyage  home  six  hours  before  the  owner,  who  followed  on 
the  same  day  in  another  vessel,  and  having  met  with  rough 
weather  on  his  passage,  arrived  first,  and  then  caused  an 
[  '^270  ]  insurance  to  be  effected  on  his  *ship :  it  was  held  that  these 
circumstances  were  material  to  be  communicated  to  the  under- 
writers, and  that  it  was  not  sufficient  to  state  merely  that  the 
ship  was  ''  all  well  at  Elsineur  on  the  20th  July,'*  the  day  she 
sailed.  There  the  vessel  was  a  missing  ship  at  the  time  the 
policy  was  effected,  for  it  appeared  that  she  sailed  on  the  20th 
July,  and  the  policy  was  effected  on  the  9th  August,  whereas  the 
average  duration  of  the  voyage  was  only  eight  or  ten  days  at 
most ;  and  the  fact  concealed  would  have  shown  that  the  one 
vessel  was  exposed  to  six  hours  more  of  tempestuous  weather 
than  the  other.  The  natural  conclusion  from  the  statement 
made  to  the  underwriters  would  be,  that  she  did  not  sail  on  the 
same  day  on  which  the  other  vessel  did.  Here  the  day  of  sailing 
was  communicated  ;  it  was  known  that  the  most  dangerous  part 
of  the  voyage  was  over,  and  the  only  fact  not  communicated  was 
that  the  ship  was  seen  on  the  high  road  to  the  port  of  London. 

Sir  F.  Pollock,  and  R.  V.  Richards,  contra  : 
The  argument  on  the  other  side  proceeds  on  the  fallacious 
assumption  that  the  extra  premium  was  taken  because  the 
vessel  was  known  to  have  been  exposed  to  the  storm ;  when  it 
was  taken  merely  for  the  chance  of  her  having  encountered  it. 
If  it  had  been  known  that  she  had  been  exposed  to  it,  and  known 
also  that  the  one  vessel  had  arrived  and  the  other  not,  the 
insurance  could  not  have  been  effected  on  any  terms.  The  fact 
not  communicated  was  not  merely,  as  it  is  said  on  the  other  side, 
that  the  ship  was  seen  on  the  high  road  to  London,  but  that  the 
captain  of  the  Fruiter,  who  had  arrived  five  days  before,  had 
seen  her.  It  is  true  the  underwriters  knew  when  the  vessels 
sailed,  and  that  the  Fruiter  had  arrived  ;  but  they  did  not  know 
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that  both  were  oflf  Oporto  together,  having  then  completed  two  westburt 
thirds  of  the  voyage.  The  present  is  even  a  stronger  case  in  abebdbin. 
favour  of  the  insurers  than  Kirby  v.  Smith  ;  if  the  voyage  *had  [  *27i  ] 
been  only  from  Oporto  to  London,  that  case  would  have  been 
identical  with  the  present.  The  vessel  here  was  a  missing  ship, 
not  indeed  with  reference  to  the  whole  voyage  from  Malaga,  but 
with  reference  to  that  from  Oporto,  which,  as  the  plaintiff  knew, 
veas  all  she  had  to  perform.  Suppose  a  vessel  from  the  East 
Indies  had  been  seen  off  Oporto  six  weeks  back,  would  she  not 
be  a  missing  ship  for  the  purpose  of  that  voyage?  It  is  no 
answer  to  say  that  the  communication  would  have  shown  that 
the  vessel  had  escaped  the  main  risks  of  the  voyage :  the 
assured  is  bound  to  give  the  latest  and  fullest  information  he 
has  received  respecting  the  voyage — it  is  his  duty  to  communi- 
cate its  whole  history,  as  far  as  it  is  material  to  the  risk ;  and 
the  risk  must  not  only  not  be  greater,  but  it  must  be  the 
very  risk  contracted  against.  The  effect  of  the  communication 
might  be  to  show  that  the  greatest  part  of  the  danger  was  over 
as  regarded  the  whole  voyage,  but  not  as  regarded  the  voyage 
between  Oporto  and  London.  The  plaintiff  knew  that  it  had 
ceased,  with  respect  to  both  the  ships,  to  be  a  voyage  from 
Malaga  to  London,  and  had  become  a  voyage  from  Oporto  to 
London,  and  that  the  one  had  arrived  safely  five  days  before. 
The  storm  may  be  laid  out  of  the  question  altogether  for  the 
purpose  of  the  present  argument;  possibly  the  vessel  was  out 
of  it ;  but  the  increased  premium  was  taken  for  the  chance  of 
her  having  been  in  it.  The  question  of  materiality  is  certainly 
for  the  jury ;  but  they  must  take  a  reasonable  view  of  the  facts, 
and  if  they  form  an  erroneous  conclusion  on  the  point,  the  Court 
■will  send  the  case  to  a  new  trial :  Bridges  v.  Hunter  (i). 

Lord  Abingbb,  C.  B.  : 

As  the  defendant  must  pay  the  costs  of  a  new  trial,  and  as  it 
is  at  least  doubtful  whether  the  point  now  urged,  of  the  voyage 
from  Oporto  to  London  *  becoming  material,  and  that  from  [*272] 
Malaga  to  London  ceasing  to  be  so,  was  brought  under  the 
consideration  of  the  jury,  we  think  the  defendant  should  have 
(1)  14  B.  B.  380  (1  M.  &  8.  15). 
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Westbubt  another  opportunity  of  contesting  that  point.  If  the  additional 
Abebdbin.  i^isk  arose  from  the  storm  alone,  the  underwriters  certainly  took 
a  good  premium  for  that  risk.  I  will  not  say,  however,  if  the 
time  of  the  voyage  from  Oporto  to  London  turned  out  to  be 
considerably  more  than  the  average  length,  that  the  jury,  under 
all  the  circumstances,  might  have  come  to  the  same  conclusion. 
My  brother  Parke  seems  to  think  that  the  fact  of  the  arrival  of 
the  other  vessel  so  long  before,  both  vessels  having  been  together 
off  Oporto,  of  itself  makes  a  difference  in  the  case.  As  the 
defendant  must  pay  the  costs,  it  may  be  as  well,  therefore,  that 
he  should  have  a  new  trial.  The  storm  will  then  be  out  of  the 
question,  because  the  point  now  pressed  is,  that  the  fact  of  the 
one  vessel  having  arrived  so  long  before  the  insurance  was 
effected  varied  the  risk.  That  point  certainly  was  not  put  to 
the  jury,  at  least  not  through  me.  The  jury  may  consider 
even  that  risk  covered  by  the  extra  premium  taken  by  the 
underwriters. 

Parke,  B.  : 

I  think  that  question  should  be  submitted  to  the  jury. 

The  other  Judges  concurred. 

Rule  absolute  on  payment  of  costs. 


[273] 


1^  WALLIS  V.  DAY  and  Another  (1). 

Exek.  of       (2  Meeson  &  Welsby,  273—281 ;  S.  C.  Mur.  &  H.  222;  1  Jur.  73;  6  L.  J. 

^^«.  (N.  S.)  Ex.  92.) 


The  plaintiff,  by  deed,  sold  to  the  defendants  his  trade  and  business 
as  a  carrier  between  London  and  Wisbech,  and,  in  consideration  of  the 
covenants  therein  contained  on  the  defendants'  part,  covenanted  with 
them  that  he  would  not  thenceforth,  during  his  life,  exercise  the  trade 
of  a  carrier,  except  as  thereinafter  mentioned ;  and  that  he  would  thence- 
forth, during  his  life,  faithfully  serve  the  defendants  as  an  assistant  in 
the  trade  of  a  carrier :  and  the  defendants,  in  consideration  of  the  before- 
mentioned  covenants,  and  of  the  plaintiffs  faithful  service  as  aforesaid, 

(1)  The  following  cases  may  be  <fec.  Co.(H.  L.),  [1894],  App.Cas.535, 

cited  as  a  clue  to  later  authorities :  63  L.  J.  Ch.  908 ;  Haynts  v.  Daman 

Mallan  v.  May  (1843)  11  M.  &  W.  [1899],  2  Ch.  13,  68  L.  J.  Ch.  419, 

653 ;  Nordm/elt  v.  Maxim  Nordm/eU,  C.  A.— E.  C, 
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covenanted  to  pay  him  a  certain  weekly  sum  for  his  life.    In  an  action       Waltjb 
against  the  defendants  on  this  covenant :  Held,  that  the  plaintiffs  cove-  v. 

nant  to  serve  during  his  life  was  good  in  law,  and  that  the  covenant  in  i>^Y, 

restraint  of  his  trade  was  not  void,  inasmuch  as  he  was  not  absolutely 
restrained  from  caiTying  on  the  trade,  but  only  from  carrying  it  on  in 
any  other  way  than  as  an  assistant  to  the  defendants. 

Covenant  on  an  indenture,  dated  the  8th  July,  1830,  made 
between  the  plaintiff  of  the  one  part,  and  the  defendants  of  the 
other  part,  whereby  the  defendants,  for  *the  considerations  [  •274 
therein  mentioned,  covenanted  with  the  plaintiff  to  pay  him  for 
fifteen  years  the  weekly  sum  of  2Z.  Ss.  lOd.  The  declaration 
alleged  as  a  breach  that  there  was  due  to  the  plaintiff  the  sum 
of  39/.  98,  of  such  weekly  payments,  for  eighteen  weeks  ending 
on  the  22nd  October,  1836.  The  defendants  demurred,  after 
craving  oyer  of  the  indenture,  by  which,  after  reciting  that  the 
plaintiff  had  for  many  years  carried  on  the  trade  of  a  carrier 
from  London  to  St.  Ives  and  thence  to  Wisbech,  and  had  agreed 
with  the  defendants  for  the  sale  or  relinquishment  to  them  of 
his  trade  or  business,  on  the  terms  and  conditions  thereinafter 
expressed  ;  it  was  witnessed,  that  in  pursuance  of  the  covenants, 
stipulations,  and  agreements,  thereinafter  contained  on  the  part 
of  the  defendants,  the  plaintiff  sold,  assigned,  and  relinquished 
to  the  defendants  all  the  goodwill  and  interest  which  he,  the 
plaintiff,  had  in  or  concerning  the  said  trade  or  business  as  a 
carrier,  as  the  same  had  been  and  then  was  carried  on,  and 
exercised  and  enjoyed  by  him,  and  all  his  estate  and  interest 
therein.  And  the  plaintiff,  for  the  considerations  thereinbefore 
expressed,  and  in  consideration  of  the  covenants  thereinafter 
contained  on  the  part  of  the  defendants,  covenanted  with  the 
defendants,  that  he  would  not,  at  any  time  from  thenceforth 
during  the  term  of  his  natural  life,  either  by  or  for  himself,  or 
for  or  with  any  other  person  or  persons  whomsoever  in  trust  for 
him,  or  to  or  for  his  use,  benefit,  or  advantage,  set  up,  exercise, 
or  in  any  sort  or  manner  howsoever  use  or  follow  the  trade  or 
business  of  a  carrier,  except  as  thereinafter  was  accepted,  and 
that  the  plaintiff  should  and  would  from  thenceforth  during  his 
life  well  and  faithfully  serve  the  defendants  as  an  assistant  in  the 
said  trade  or  business  of  a  carrier,  &c.  And  the  defendants,  for 
the  considerations  before  expressed,  and  in  consideration  of  the 
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Wallis  covenants  thereinbefore  contained,  and  of  the  good  and  faithful 
D^Y,        service  of  the  plaintiff  as  aforesaid,  covenanted  with  the  plaintiff 

[  •275  ]  that  they  would  pay  or  cause  to  be  paid  to  him,  for  the  term  *of 
fifteen  years  from  the  date  thereof,  the  weekly  sum  of  2Z.  3«.  lOi., 
and  for  the  remainder  of  his  life,  if  he  should  be  living  at  the 
expiration  of  the  term  of  fifteen  years,  the  weekly  sum  of 
IZ.  88.  lOd.  The  indenture  then  contained  a  proviso  for  referring 
disputes  touching  the  plaintiff's  conduct  to  arbitration. 

Joinder  in  demurrer : 

The  grounds  of  demurrer  stated  in  the  margin  were,  that  the 
indenture  was  void  as  being  in  restraint  of  trade,  the  plaintiff 
being  prohibited  from  exercising  the  trade  during  his  life,  and 
everywhere,  instead  of  the  prohibition  being  confined  to  a 
particular  district,  or  the  line  of  road  of  the  defendants,  or  to 
the  period  during  which  the  defendants  or  either  of  them  should 
continue  to  exercise  the  trade :  That  it  did  not  appear  that  there 
had  been  actual  service  rendered  by  the  plaintiff  to  the  defen- 
dants: and  moreover,  that  the  weekly  sum  being  entire,  and 
one  of  the  considerations  for  the  payment  thereof  being  invalid, 
the  contract  was  wholly  void. 

Kelly,  in  support  of  the  demurrer : 

The  covenant  whereby  the  plaintiff  engages  not  to  exercise  his 
trade  during  his  life,  being  in  general  restraint  of  trade,  is  void ; 
and  inasmuch  as  it  forms  a  part  of  the  entire  consideration  for 
the  defendants'  covenants,  they  are  avoided  also.  It  is  not 
necessary  to  argue  that  the  declaration  is  bad  for  want  of  an 
allegation  that  the  service  has  been  performed:  the  general 
allegation  that  the  plaintiff  has  performed  all  he  was  bound  by 
his  contract  to  perform  may  be  sufficient  to  meet  that  objection, 
and  as  the  covenants  are  independent,  even  if  the  defendants 
had  pleaded  that  the  plaintiff  had  performed  no  service,  it  would 
have  been  no  answer  to  the  action.  It  is  not  the  case  of  a 
condition,  but  of  an  affirmative  covenant  entered  into  in  con- 
sideration of  several  covenants  on  the  other  side,  one  of  which  is 
negative;  and  therefore,  although  the  negative  covenant  be 
[  ♦276  ]      *broken,  the  affirmative  covenants  must  be  performed.  Hanlocke 
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y.  Blacklowe  (i).  And  so,  on  the  other  hand,  the  performance  Wallib 
of  the  service  will  not  entitle  the  plaintiff  to  recover,  anless  dat. 
he  be  entitled  otherwise.  No  question,  therefore,  arises  on  the 
performance  or  non-performance  of  the  service.  But  one  of 
the  considerations  for  the  defendant's  covenant  to  pay  being  in 
restraint  of  trade,  the  covenant  is  not  binding.  It  is  true,  the 
contract  being  by  deed,  no  consideration  need  be  shown  for  it ; 
but  it  being  stated  in  the  deed,  and  averred  in  pleading,  that  it 
was  entered  into  for  various  considerations,  if  one  of  them  cannot 
be  enforced,  the  contract  is  avoided.  Now  this  being  an  absolute 
contract,  binding  the  plaintiff  not  to  carry  on  trade  for  his  whole 
life,  not  limited  in  point  either  of  time  or  place,  is  void  as 
against  public  policy,  and  on  the  authority  of  all  the  cases. 

(Lord  Abinoeb,  G.  B.  :  Can  you  show  any  case,  except  where 
the  prohibition  was  attempted  to  be  enforced  ?  I  should  require 
a  strong  authority  to  say  (although  the  prohibition  would  not  be 
binding  as  against  the  party  himself),  that,  there  being  nothing 
criminal  in  the  contract,  he  should  not  have  the  benefit  of  it, 
where  he  has  in  fact  performed  it.) 

It  cannot  make  any  material  distinction  whether  the  question 
arises  in  the  one  form  or  in  the  other;  the  cases  go  to  the 
extent  that  the  restraint  is  illegal,  and  therefore  not  binding. 
If  it  be  illegal  in  itself,  and  therefore  void,  how  can  the  other 
covenant  stand  which  is  founded  on  it  ?  This  is  a  case  quite 
different  from  that  of  a  matter  merely  prohibited  by  statute :  the 
ground  on  which  the  principle  proceeds  is  not  merely  that  the 
prohibition  is  personally  injurious  to  the  individual,  but  that 
it  is  prejudicial  to  the  public,  and  therefore  that  the  contract 
is  avoided  altogether :  Mitchell  v.  Reynolds  (2),  Chesman  v. 
Nainby{z),  Homer  v.  Ashford  (4),  Young  v.  *Timmin8  (5).  Those  [  •277  ] 
authorities  show  that  even  a  partial  restraint  of  trade  is  void, 
unless  it  clearly  appear  that  there  is  an  adequate  consideration 
to  support  it.    Here  every  covenant  is  absolute.     Suppose  the 

(1)  2  Saund.  155  a.  Moore,  91). 

(2)  1  P.  Wms.  181.  (5)  1  Cr.  &  J.  148,  331.  (Held  over. 

(3)  2  Stra.  739.  Gravely  v.  Barnard  (1874)  L.  R.  18 

(4)  28  R.  E.  634  (3  Bing.  322 ;  11  Eq.  518 ;  43  L.  J.  Ch.  659.) 
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wallib  defendants  left  off  trade  altogether,  the  plaintiff  woald  yet  be 
DAT.  bound  to  remain  idle  for  the  rest  of  his  life,  depending  on  them 
for  this  small  allowance.  So,  if  they  became  bankrupts,  or 
otherwise  unable  to  pay  it  him,  yet  he — his  covenant  being 
absolute  and  independent — is  still  precluded  from  carrying  on 
his  trade  for  his  own  support.  The  consideration  is  therefore 
bad  .for  inadequacy,  because  it  is  oppressive  on  the  plaintiff,  and 
places  him  at  the  mercy  of  the  defendants'  circumstances. 
Horner  v.  Graves  (1)  is  directly  in  point.  There  the  defendant, 
a  dentist,  covenanted,  in  consideration  of  receiving  from  the 
plaintiff  professional  instruction  and  a  salary  determinable  at 
three  months'  notice,  not  to  practise  within  a  district  of  two 
hundred  miles  in  diameter ;  and  this  covenant,  though  limited, 
was  held  unreasonable  and  void.  Again,  suppose  the  defendants 
were  by  any  means  prevented  from  having  the  benefit  of  the 
plaintiff's  services,  or  that,  although  personally  continuing  his 
services,  he  carries  on  business  for  himself  in  the  name  of 
another  person,  using  his  own  means  and  connexion — ^are  the 
defendants,  nevertheless,  to  continue  to  pay  him  the  allowance  ? 

(Parke,  B.  :  The  failure  of  consideration  is  nothing,  in  the 
case  of  a  contract  under  seal ;  you  can  only  rely  on  the  ground 
that  the  covenant  not  to  trade  is  against  public  policy,  and 
therefore  void.  No  doubt,  if  it  is  a  consideration  for  any  part 
of  this  weekly  payment,  you  cannot  say  for  what  part.) 

The  argument  is  not  that  there  is  no  consideration  for  the 
covenant  to  pay,  but  that  the  consideration  is  a  bad  one,  in  con- 
travention of  the  policy  of  the  law,  which  vitiates,  therefore, 
any  contract  that  is  founded  upon  it. 

.[  278  ]  Wightnfan,  contrd  : 

It  being  admitted  that  the  covenants  on  either  side  are 
absolute  and  independent,  the  plaintiff  is  entitled  to  recover 
on  this  independent  covenant  for  the  payment  of  money,  even 
though  the  covenant  in  restraint  of  trade  be  void.  There  is 
a  known  distinction  between  contracts  illegal  by  statute,  and 
illegal  at  common  law :  in  the  former  case,  the  whole  contract 
(I)  33  E.  E.  635  (7  Bing.  735 ;  5  M.  &  P.  768). 
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is  void;  in  the  latter,  a  covenant,  if  independent,  may  be  Wallis 
enforced,  although  part  of  the  consideration  for  it  be  bad :  D^'y, 
Pigofs  case(l),  Norton  v.  Sivime8(2),  Fetherston  v.  Hutchin- 
son (8),  Netwian  v.  Newman  (4),  Greenwood  v.  Bishop  of 
London  (5).  Here  the  defendants'  covenant  is  so  independent, 
as  to  give  the  plaintiff  a  right  to  declare  upon  it  per  hc.  It 
is  the  same  thing  as  if  it  stood  simpliciter  as  a  covenant  for 
payment  of  money,  without  reference  to  any  consideration 
whatsoever^  Although,  therefore,  there  may  be  one  of  the 
plaintiff's  covenants  which  the  defendants  cannot  enforce  against 
him,  he  is  entitled  to  recover.  All  the  cases  referred  to  on  the 
other  side  were  actions  to  enforce  the  illegal  covenant  itself. 

But,  secondly,  the  plaintiff's  covenant  is  legal.  The  result  of 
the  authorities  is,  that  contracts  in  abstract  and  general  restraint 
of  trade  are  bad  at  common  law,  as  being  contrary  to  public 
policy;  but  that  a  partial  restraint  may  be  good,  if  founded 
on  an  adequate  consideration.  There  is  no  decision  as  to  the 
particular  kind  of  qualification  which  is  necessary,  though 
generally  it  has  consisted  in  a  limitation  of  time  or  place; 
bat  any  qualification  is  sufficient.  Now  here,  there  is  no 
absolute  restraint  of  trade  on  the  part  of  the  plaintiff;  he  is 
only  limited  as  to  the  mode  of  carrying  it  on,  viz.,  that  he  is 
bound  to  carry  it  on  as  an  assistant  to  the  defendants.  The 
public  may  still  have  all  the  benefit  of  his  talents  *and  skill,  [  *279  ] 
and  he  may  possibly  carry  it  on  in  the  manner  most  beneficial 
to  himself,  since  he  might  not  have  capital  to  trade  on  his  own 
account.  Is  there  then  any  inadequacy  in  the  consideration  ? 
On  the  contrary,  he  is  to  be  provided  for  in  a  manner  which 
he  considers  sufficient,  for  the  remainder  of  his  life. 

(LoBD  Abinoer,  G.  B.  :  In  partnership  agreements,  nothing  is 
more  common  than  to  stipulate  that  neither  party  shall  carry 
on  trade  except  as  a  partner.) 

So  in  contracts  of   apprenticeship,  it  is  every  day's  practice 
to  stipulate  that  the  apprentice  shall  not  work  for  anybody 

(1)  11  Co.  Eep.  27  b.  (4)  16  E.  R.  386  (4  M.  &  S.  66), 

(2)  Hob.  14.  (5)  15  B.  B.  627  (5  Taunt.  727). 

(3)  Oro.  Eliz.  199. 
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Wallis  else.  There  is  no  principle  which  says  that  a  man  shall  not 
Day.  be  restrained  from  being  a  master  trader ;  it  is  the  disabling 
a  man  from  exercising  his  talents  in  trade  at  all,  which  is 
contrary  to  public  poUcy.  Young  v.  Timmins  is  the  nearest 
case  to  the  present.  There  the  midertaking  of  the  defendants 
was  to  employ  the  party  as  theretofore,  and  it  appeared  that  this 
might  relieve  them  from  employing  him  at  all;  and  therefore 
the  Court  said  that  it  was  an  inadequate  consideration  for 
his  engagement  not  to  work  for  any  other  person.  But  here, 
the  plaintiff  may  carry  on  his  trade  for  the  defendants'  benefit, 
and  they  are  bound  for  his  whole  life  to  pay  him  the  weekly 
sum  agreed  upon. 

Kelly  y  in  reply  : 

It  is  very  doubtful  whether  the  agreement  of  the  plaintiff 
to  serve  for  life  is  good  in  law.  He  thereby  binds  up  his  hands 
from  all  means  of  improving  his  condition,  and  obtaining  the 
reward  of  his  skill  and  industry,  whatever  profits  he  may  be  the 
means  of  making  for  the  defendants.  But  however  that  may  be, 
it  cannot  be  said  that  a  service  to  another,  at  a  weekly  payment, 
is  a  carrying  on  of  trade;  otherwise  the  question  never  could 
have  arisen,  since  in  every  case  the  party  has  for  some  time 
been  serving  somebody.  It  is  not  being  such  a  trader  as 
will  enable  the  plaintiff  to  increase  the  commerce  of  the  country, 
[  '280  ]  or,  except  in  a  limited  and  definite  degree,  procure  *credit  or 
profit  to  himself.  Moreover,  this  is  clearly  a  prohibition  to 
carry  on  trade  in  any  way,  anywhere  in  England  except  on  the 
particular  line  of  road  specified.  As  to  the  distinction  taken 
between  acts  prohibited  by  statute  and  at  common  law,  it  is  said 
in  Mitchell  v.  Reynolds,  that  a  restraint  of  trade  is  in  direct 
infringement  of  Magna  Gharta.  But  the  distinction  does  not 
apply  to  anything  which  is  void  as  being  contrary  to  public 
policy.  No  doubt,  where  the  contracts  are  separable,  and  one 
of  them  can  be  ascribed  to  a  lawful  consideration,  that  may 
be  enforced ;  but  here  they  are  not  separable :  it  is  a  covenant 
to  pay  one  entire  weekly  sum  of  money  in  consideration  of 
several  different  things,  one  of  which  is  bad. 

Cur,  adv.  vtdL 
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On  a  Bubflequent  day,  the    judgment    of   the    Court    was      Wallis 
delivered  by  Dat. 

Lord  Abinger,  G.  B.  : 

This  was  an  action  of  covenant  on  an  indenture,  by  \s'hich  the 
defendants  bound  themselves  to  pay  the  plaintiff  a  weekly  sum 
during  his  life.  It  appeared  from  the  indenture,  which  was 
Bet  out  on  oyer^  that  the  plaintiff  had  been  a  carrier  between 
London  and  Wisbech,  and  that  the  defendants  contracted  with 
him  to  purchase  the  goodwill  of  his  business,  and  to  take  him 
into  their  service  at  a  weekly  salary  ;  and  the  plaintiff  covenanted 
with  the  defendants  to  refrain  from  carrying  on  the  business 
of  a  carrier  during  his  life,  except  as  therein  mentioned,  and 
to  serve  them  faithfully  in  that  business  for  his  life.  The 
defendants  demurred,  on  the  ground  that  this  covenant,  being 
in  restraint  of  trade,  was  illegal,  and  that  therefore  the  whole 
contract  was  void.  I  cannot  however  accede  to  that  conclusion. 
If  a  party  enters  into  several  covenants,  one  of  which  cannot 
be  enforced  against  him,  he  is  not  therefore  released  from 
performing  the  ^others.  And  in  the  present  case,  the  defendants  [  *28i  ] 
might  have  maintained  an  action  against  the  plaintiff  for  not 
rendering  them  the  services  he  covenanted  to  perform,  there 
being  nothing  illegal  in  that  part  of  the  contract.  It  was  urged, 
however,  that  as  the  contract  is  to  serve  for  life,  it  is  illegal. 
There  is  no  authority  for  that  position,  and  I  know  of  no 
principle  that  makes  it  so ;  on  the  contrary,  my  brother  Parke 
has  referred  me  to  a  case  in  Yiner(i),  in  which  it  is  laid  down, 
that  in  order  to  maintain  an  action  against  a  person  who 
contracts  to  serve  for  life,  the  contract  must  be  by  deed.  The 
judgment  of  the  Court  in  favour  of  the  plaintiff  is  sufficiently 
sustained  by  the  authorities  that  were  cited  in  the  course  of 
the  argument,  and  especially  the  case  of  Mitchell  v.  Reynolds, 
The  rule  of  law  is,  that  a  contract  in  general  restraint  of  trade 
is  void,  as  being  against  the  policy  of  the  law;  but  if  the 
contract  be  made  on  sufficient  consideration,  and  the  public 
gain  some  advantage,  it  will  be  good.  Suppose  a  man  engaged 
in  trade  is  desirous,  when  old  age  approaches,  of  selling  the 

(1)  16  Vin.  Abr.  323;  Master  and  Servant,  (N)  6. 
R.R.— VOL.  XLVI.  39 
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WALLI8      goodwill  of  his  business — why  may  he  not  bind  himself  to  enter 

DAT.        into  the  service  of  another,  and  to  trade  no  more  on  his  own 

account?    So  long  as  he  is  able,  he  is  bound  to  render  his 

services ;  and  it  cannot  be  said  to  be  a  contract  in  absolute 

restraint  of  trade,  when  he  contracts  to  serve  another  for  his 

life  in  the  same  trade.    On  these  grounds,  we  think  there  is 

a  sufficient  consideration  to  take  this  case  out  of  the  general 

rule  of  law.  ^  ^  ^      »      ,  .    .... 

Judgment  for  the  platntiff. 


1837.  GARDEN  V.  CRESWELK 

Erch,  of       (2  Meeson  &  Welsby,  319—320 ;  S.  C.  1  M.  &  H.  44 ;  6  L.  J.  (N.  S.)  Ex.  84 ; 
Pl^'  5  Dowl.  P.  C.  461.) 

r  319 1 

'-        -*  An  affidavit  to  ground  a  rule  nisi  for  an  attachment  for  not  obeying  a 

Bubpcena,  must  state  that  at  the  time  of  the  seryice  the  original  $ubpcena 
was  shown ;  and  it  is  a  sufficient  answer  to  such  a  rule  that  the  affidavit 
does  not  so  allege. 

Ehle,  on  a  former  day,  had  obtained  a  rule  for  an  attachment 
against  a  witness,  for  not  obeying  a  wbposna^  by  which  the 
plaintiff  sustained  a  loss  upon  the  trial. 

Barstow  showed  cause : 

There  is  a  preliminary  objection  here,  inasmuch  as  the 
affidavit  on  which  the  rule  was  obtained  does  not  state  that 
at  the  time  of  the  service  of  the  subpoena  the  original  subpoena 
was  shown,  which  is  essential:  Wadeworth  v.  Marshall {i). 
There  Bayley,  B.,  says,  "  The  Master  reports  to  us  that  the 
ordinary  course  is  to  show  the  original  process  at  the  time  of 
service,  and  that  unless  that  be  done  an  attachment  cannot  be 
moved  for."  It  may  be  said  that  in  that  case  it  was  stated  in 
the  affidavit  of  the  party  against  whom  the  application  was 
made,  negatively,  that  the  original  subpoena  was  not  shown ; 
but  in  Rex  v.  Wood  (2),  it  was  held  by  Littlbdalb,  J.,  that  it 
must  be  shown  by  the  party  applying  for  the  attachment  that 
the  originsil  was  shown.  So,  in  Wilton  v.  Chambers  (3),  on  a 
motion  for  an  attachment  against  a  sheriff  for  an  insufficient 

(1)  1  Cr.  &  M.  87.  (3)  6  N.  &  M.  431. 

(2)  I  Dowl.  P.  C.  (M)9, 


VOL.  XLVi.]     1887.    EX.    2  MEE.  <fe  W.  319—820. 


611 


return,  the  Goubt  refused  to  take  cognizance  of  the  return  unless 
an  ^office  copy  were  produced,  verified  by  affidavit,  although 
there  was  an  affidavit  by  a  party  as  to  his  belief  that  no  sufficient 
return  had  been  made.  That  was  on  the  principle  that  when 
seeking  to  bring  a  party  into  contempt  you  must  come  with 
proper  materials,  and  that  it  must  be  shown  clearly  that  the 
contempt  has  been  committed. 

Erie,  contra  : 
In  the  case  of  Wadsworth  v.  Marshall,  the  affidavit  in  answer 
to  the  rule  stated  expressly  that  at  the  time  of  the  service  the 
original  was  not  shown  ;  and  it  is  submitted  that  it  is  incumbent 
on  the  party  to  do  so. 

Lord  Abinobb,  G.  B.  : 

No,  that  is  not  necessary.  The  party  against  whom  the  appli- 
cation is  made  may  show  cause  on  the  affidavits  used  against 
him ;  and  whenever  a  party  is  sought  to  be  brought  into  con- 
tempt, it  must  be  clearly  made  out  that  he  has  been  guilty  of  it. 


The  rest  of  the  Goubt  concurred. 


Gabdbn 

V, 

Cbeswbll. 
[  •320  ] 


Rxde  discharged,  with  costs. 


JONES  V.  WILLIAMS  (1). 

(2  Meeson  &  Welaby,  326—332  ;  S.  C.  Mur.  &  H.  51 ;  6  L.  J.  (N.  S.)  Ex.  107.) 

Where,  in  trespass  qu,  cl,  fr.^  the  plaintiff  claimed  the  whole  bed  of  a 
river  flowing  between  his  land  and  the  defendant's,  the  defendant  con- 
tending that  each  was  entitled  ad  mediumfiliim  (ujucs :  Held,  that  evidence 
of  acts  of  ownership  exercised  by  the  plaintiff  upon  the  bed  and  banks 
of  the  river  on  the  defendant's  side,  lower  down  the  stre^un,  and  where 
it  flowed  between  the  plaintiff's  land  and  a  farm  of  C,  adjoining  the 
defendant's  land, — and  also  of  repairs  done  by  the  plaintiff  to  a  fence 
which  divided  C.*s  farm  from  the  river,  and  was  in  continuation  of  a 
fence  dividing  the  defendant's  land  from  the  river, — was  admissible  for 
the  plaintiff. 

Tbbspass    for    breaking  and  entering    the  plaintiff's  close, 
situate  between   a  certain  river    or    stream    of  water    called 


(1)  Beferred  to  in  judgments:  Lord 
Adweate  v.  BUtntyre  (H.  L.  So.  1879) 
4  App.  Cas.  770;  Lord  Advocate  v. 
Lwat  (H.  L.  So.  1880)  5  App.  Cas. 


273;  distinguished  in  (7/ar^*v.i?/J9A tn- 
atone  (P.  C.  1880)  6  App.  Gas.  164, 
60  L.  J.  P.  0.  22.— B.  0. 

89—2 


1837. 

Exch.  of 
Pleas. 

[326] 
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JoKBB        Gwy-derig,  and  the  defendant's  farm  called  Dol-y-Gwynen,  in 
Williams.    ^^^  parish  of  in  the  county  of  Brecon.     In  other 

counts  the  close  was  described  as  a  portion  of  the  river ;  and 
there  was  also  a  count  for  taking  stones  belonging  to  the 
plaintiff.  Pleas,  first,  not  guilty;  secondly,  that  the  several 
closes  in  the  declaration  mentioned  were  the  soil  and  freehold 
of  the  defendant ;  with  others  which  it  is  not  necessary  to  refer 
to.  At  the  trial  before  Lord  Denman,  Gh.  J.,  at  the  last  Brecon 
Assizes,  it  appeared  that  the  dispute  between  the  parties  was  as 
to  the  ownership  of  a  portion  of  the  bed  of  a  stream  called  Gwy- 
derig,  flowing  between  the  plaintiff's  farm,  called  Ynysyborde, 
and  the  defendant's  farm,  called  Dol-y-Gwynen,  its  source  being 
at  a  distance  of  some  miles  from  both.  The  plaintiff  contended 
that  the  whole  of  the  bed  of  the  river  adjacent  to  his  land 
belonged  to  him ;  the  defendant,  on  the  other  hand,  claimed 
it  ad  medium  filum  aqua.  It  was  opened  for  the  plaintiff,  that 
his  farm  extended  a  greater  distance  down  the  stream  than  the 
land  of  the  defendant  on  the  other  side,  and  his  counsel 
proposed  to  adduce  evidence  to  show,  that  lower  down,  and 
opposite  another  farm  belonging  to  a  third  party,  called  Cefn 
Gerrig,  the  plaintiff  was  the  undisputed  owner  of  the  whole  bed 
of  the  river,  and  to  prove  acts  of  ownership  exercised,  and 
repairs  done  by  him,  upon  the  bed  and  banks  of  the  river  on 
he  Cefn  Gerrig  side,  and  upon  a  fence  which  ran  down  the  river 
side,  and  was  in  continuation  of  a  fence  dividing  the  defendant's 
land  from  the  river.  The  Lokd  Ghibf  Justice  was  however  of 
opinion  that  this  evidence  was  not  receivable,  and  accordingly 
rejected  it.  A  great  mass  of  other  evidence  was  adduced  on 
[  •327  ]  both  sides,  and  *the  defendant  had  a  verdict,  the  jury  finding 
that  the  river  was  common  to  both  parties. 

In  Michaelmas  Term,  Chilton  obtained  a  rule  niii  for  a  new 
trial,  on  the  ground  that  the  evidence  was  improperly  rejected : 
citing  Doe  d.  Barrett  v.  Kemp  (i). 

John  Evans  and  W.  M.  James  now  showed  cause : 

The  evidence  was  rightly  rejected.    It  was  an  attempt  to  give 
in  evidence  acts  which  were  altogether  res  inter  alios  acta,  in 
(1)  33  E.  B.  492  (2  Bing.  N.  C.  102 ;  2  Soott,  9.) 
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order  to  decide  the  question  of  ownership  between  these  parties.  Joneb 
The  acts  done  or  permitted  between  the  plaintiff  and  third  Williams. 
parties,  above  or  below  the  land  of  the  defendant,  could  not 
possibly  afford  any  criterion  for  determining  the  plaintiff's 
rights  as  to  that  portion  of  the  stream  which  adjoined  the 
defendant's  land.  The  exercise  of  the  right  as  against  the 
owner  of  Cefn  Gerrig  may  have  arisen  out  of  some  arrangement 
with  or  grant  from  the  proprietor  or  occupier  of  that  farm :  or 
if  not,  how  can  his  acquiescence  or  laches  bind  the  defendant  ? 
Can  it  be  said  that  a  grant  from  the  owner  of  Cefn  Gerrig,  to  the 
plaintiff  or  his  predecessors,  of  the  bed  of  the  stream  opposite  that 
farm,  could  have  been  used  in  evidence  against  the  defendant  ? 

(Parke,  B.  :  Acts  of  ownership  are  not  admitted  in  evidence 
on  the  ground  of  acquiescence — that  goes  only  to  the  value  of 
the  evidence — but  as  showing  possesssion,  and  so  proving  title.) 

If  there  had  been  any  evidence  that  both  the  farms,  Dol-y- 
Gwynen  and  Gefn  Gerrig,  had  formerly  been  the  property  of 
the  same  person,  and  that  these  acts  of  ownership  had  then 
been  exercised,  there  would  be  some  ground  for  saying  that  the 
evidence  was  applicable  to  the  question  at  issue. 

(Pabke,  B.  :  How  do  you  distinguish  this  case  from  Doe  v. 
Kemp  i  There  it  was  held,  that  upon  a  question  whether  a  slip 
of  waste  land  between  a  highway  and  the  enclosed  lands  of  the 
plaintiff  *belonged  to  him  or  to  the  lord  of  the  manor,  the  lord  [  •328  ] 
might  give  evidence  of  acts  of  ownership  on  other  portions  of 
the  waste  land  between  the  same  road  and  the  inclosures  of 
other  persons,  although  at  a  distance  from  the  piece  in  dispute. 
Is  not  the  same  principle  applicable  to  the  case  of  a  river  ?) 

The  decision  there  proceeded  on  the  ground  that  the  successive 
slips  of  land  were  portions  of  one  continuous  waste :  but  it  was 
also  held  that  acts  of  ownership  exercised  over  other  parts  of  the 
waste  within  the  same  manor,  but  not  adjoining  the  same  road, 
were  not  evidence.  Lord  Denman,  Gh.  J.,  in  delivering  the 
judgment  of  the  Goubt,  says:  ''  If  the  lord  has  a  right  to  one 
piece  of  waste  land,  it  affords  no  inference,  even  the  most 
remote,  that  he  has  a  right  to  another  in  the  same  manor. 
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JoNBs  although  both  may  be  similarly  sitaated  with  respect  to  the 
Williams,  highway :  assuming  that  all  were  originally  the  property  of 
the  same  person,  as  lord  of  the  manor,  which  is  all  that  the 
fact  of  their  being  in  the  same  manor  proves,  no  presumption 
arises  from  his  retaining  one  part  in  his  hands,  that  he  retained 
another ;  nor  if  in  one  part  of  the  manor  the  lord  has  dedicated 
a  portion  of  the  waste  to  the  use  of  the  public,  and  granted  out 
the  adjoining  land  to  private  individuals,  does  it  by  any  means 
follow,  nor  does  it  raise  any  probability,  that  in  another  part  he 
may  not  have  granted  the  whole  out  to  private  individuals,  and 
they  afterwards  have  dedicated  part  as  a  public  road.  But  the 
case  is  very  different  with  respect  to  these  parcels,  which  from 
their  local  situation  may  be  deemed  parts  of  one  waste  or 
common ;  as  acts  of  ownership  in  one  part  of  the  same  field 
are  evidence  of  title  to  the  whole."  Those  observations  apply 
strongly  to  the  present  case.  The  ground  on  which  that,  and 
the  other  cases  on  the  subject,  proceed,  is  the  existence  of  a 
unity  of  title  extending  over  some  general  district,  capable  of 
being  recognized  as  a  whole.  Thus,  in  Stanley  v-  White  {i)^ 
[  *S29  ]  this  recognizable  *whol6  consisted  of  the  woody  belt  surrounding 
the  whole  of  the  plaintiff's  land ;  in  Tyrwhitt  v.  Wynne  (2),  the 
fact  required  by  the  Court  to  make  the  leases  tendered  in 
evidence  admissible,  was,  that  the  locus  in  qtu)  should  be  proved 
to  constitute  part  of  one  entire  waste,  to  which  the  leases  were 
applicable ;  and  the  same  with  respect  to  the  grants  in  Doe  v. 
Kemp.  Here  no  continuity  of  title  whatever  is  shown  ;  all  that 
appears  is,  that  different  rights  have  been  exercised  in  different 
parts  of  the  same  river.  If  the  plaintiff  claimed  the  whole  river 
or  the  whole  fence,  the  case  would  be  different ;  but  he  only 
claims  fifty  yards  of  it,  and  says  he  is  entitled  to  them  because 
he  has  exercised  acts  of  ownership  on  the  ntot  fifty  yards.  In 
the  same  manner  he  may  assert  a  title  to  another  successive 
portion  of  fifty  yards,  and  so  on,  till  he  entitles  himself  to  the 
whole  river.  *Would  it  have  been  any  proof  of  title  in  Doe  v. 
Kemp,  if  the  defendant,  not  being  the  lord  of  the  manor,  had 
proved  acts  of  ownership  on  a  slip  of  the  waste  land  between 
that  road  and  the  lands  of  the  proprietor  next  to  the  plaintiff? 
(1)  12  B.  B.  544  (14  East,  332).  (2)  21  B.  B.  398  (2  B.  &  Aid.  55^). 
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It  may  be  said,  that  the  continuoas  fence  does  constitute  one  Jones 
assignable  whole,  in  the  sense  which  has  been  contended  for ;  Williams. 
bat  the  distinction  is,  that  here  the  plaintiff  does  not  claim  the 
whole  fence,  bnt  only  a  given  length  of  it :  and  its  continuity  is 
broken  by  the  cross  fence  between  the  defendant's  farm  and  that 
of  Cefn  Gerrig.  The  plaintiff  is  bound  to  make  out  that  this 
evidence  alone,  if  he  had  given  no  other,  would  have  afforded 
grounds  on  which  the  jury  might  have  drawn  a  reasonable 
presumption  in  favour  of  his  right :  whereas,  at  most,  it  can 
bear  upon  it  only  by  such  a  chain  of  remote  possibilities  as  no 
reasonable  man  would  act  upon:  viz.,  on  the  assumption  that 
both  the  adjoining  farms  were  once  in  the  hands  of  the  same 
proprietor,  and  were  parted  with  at  the  same  time,  on  the  same 
principle  of  entire  exclusion  from  the  river.  On  the  other 
*hand,  the  mere  change  of  current,  so  frequent  in  mountain  [  *330  ] 
streams,  may  have  transferred  the  plaintiff's  boundary  from 
the  middle  to  the  bank  of  the  river  as  against  Cefn  Gerrig, 
while  it  remained  unaltered  as  against  Dol-y-Gwynen. 

Chilton,  contrhy  (having  referred  to  Evans  v.  Butt,  tried 
before  Lord  Denman,  Gh.  J.,  at  Gloucester,  and  decided  this 
Term  in  the  Gourt  of  King's  Bench),  was  stopped  by  the  Gourt. 

Lord  Abikobr,  G.  B.  : 

Taking  the  whole  of  the  circumstances  in  this  case  together, 
as  explained  by  the  map,  it  appears  to  me  that  the  evidence  was 
admissible,  though  I  by  no  means  wish  to  be  understood  as 
saying  that  it  would  be  entitled  to  any  great  weight,  unless 
accompanied  with  other  circumstances  to  give  effect  to  it.  Now 
the  question  is  this :  The  object  of  the  plaintiff  was  to  prove  that 
he  was  the  owner  of  the  whole  stream,  and  for  that  purpose  it 
was  important  to  show  that  the  usual  proposition  of  law,  that 
each  party  was  entitled  ad  medium  filum  aqua,  was  not  appli- 
cable in  the  present  case ;  and  in  order  to  show  that,  he  was 
endeavouring  to  prove  that  upon  both  sides  of  the  river — on  the 
same  side  with  the  land  of  the  defendant — he  had  exercised  acts 
of  ownership,  such  as  repairing  the  hedge;  and  therefore  he 
claimed  a  right  up  to  the  hedge ;  and  then  going  further,  he 
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JoKBfl  shows  that  the  hedge  continued  a  visible  line  of  demarcation 
Williams,  without  any  thing  occurring  to  break  its  continuity, — except  that 
a  cross  hedge  ran  down  to  it,  dividing  the  defendant's  farm  from 
his  neighbour's  land  on  the  same  side  of  the  river, — down  to 
a  considerable  distance,  till  it  came  opposite  to  the  extremity 
of  the  plaintiff's  land  on  the  other  side.  From  these  facts  the 
plaintiff  purposes  to  show  that  it  is  all  his ;  and  it  appears  to 
me  that  the  evidence  ought  to  have  been  received,  in  order  to 
[  •331  ]  rebut  the  ♦proposition  that  the  middle  of  the  river  w€w  to  be 
considered  as  the  boundary  between  two  distinct  closes.  I 
should  have  thought  the  evidence  admissible — ^it  might  not 
appear  very  strong,  unless  coupled  with  other  evidence  of 
some  sort ;  it  appears  to  me,  however,  that  it  was  evidence 
on  behalf  of  the  plaintiff;  and,  inasmuch  as  that  evidence  was 
rejected,  that  the  case  ought  to  go  down  again  to  a  new  trial. 

Parkb,  B.  : 

I  am  also  of  opinion  that  this  case  ought  to  go  down  to  a  new 
trial,  because  I  think  the  evidence  offered  of  acts  in  another  part 
of  one  continuous  hedge,  and  in  the  whole  bed  of  the  river, 
adjoining  the  plaintiff's  land,  were  admissible  in  evidence,  on 
the  ground  that  they  are  such  acts  as  might  reasonably  lead  to 
the  inference  that  the  entire  hedge  and  bed  of  the  river,  and 
consequently  the  part  in  dispute,  belonged  to  the  plaintiff. 
Ownership  may  be  proved  by  proof  of  possession,  and  that  can 
be  shown  only  by  acts  of  enjoyment  of  the  land  itself ;  but  it  is 
impossible,  in  the  nature  of  things,  to  confine  the  evidence  to  the 
very  precise  spot  on  which  the  alleged  trespass  may  have  been 
committed :  evidence  may  be  given  of  acts  done  on  other  parts, 
provided  there  is  such  a  common  character  of  locality  between 
those  parts  and  the  spot  in  question  as  would  raise  a  reasonable 
inference  in  the  minds  of  the  jury,  that  the  place  in  dispute 
belonged  to  the  plaintiff  if  the  other  parts  did.  In  ordinary 
cases,  to  prove  his  title  to  a  close,  the  claimant  may  give  in 
evidence  acts  of  ownership  in  any  part  of  the  same  inclosure ; 
for  the  ownership  of  one  part  causes  a  reasonable  inference  that 
the  other  belongs  to  the  same  person :  though  it  by  no  means 
follows  as  a  necessary  consequence,  for  different  persons  may 
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have  balks  of  land  in  the  same  mclosure ;  but  this  is  a  fact  to  be        Jones 

submitted  to  the  jury.     So  I  apprehend  the  same  rule  is  appli-     wiluams. 

cable  to  a  wood  which  is  not  inclosed  by  any  fence :  if  you  prove 

the  cutting  *of  timber  in  one  part,  I  take  that  to  be  evidence       [  *3S2  ] 

to  go  to  a  jury  to  prove  a  right  in  the  whole  wood,  although 

there  be  no  fence,  or  distinct  boundary,  surrounding  the  whole ; 

and  the  case  of  Stanley  v.  Whiter  I  conceive,  is  to  be  explained 

on  this  principle :  there  was  a  continuous  belt  of  trees,  and  acts 

of  ownership  on  one  part  were  held  to  be  admissible  to  prove  that 

the  plaintiff  was  the  owner  of  another  part,  on  which  the  trespass 

was  committed.     So  1  should  apply  the  same  reasoning  to  a 

continuous  hedge ;  though  no  doubt  the  defendant  might  rebut  the 

inference  that  the  whole  belonged  to  the  same  person  by  showing 

acts  of  ownership  on  his  part  along  the  same  fence.     It  has  been 

said,  in  the  course  of  the  argument,  that  the  defendant  had  no 

interest  to  dispute  acts  of  ownership  not  opposite  his  own  land ; 

but  the  ground  on  which  such  acts  are  admissible  is  not  the 

acquiescence  of  any  party:  they  are  admissible  of  themselves, 

propria  vigore,  for  they  tend  to  prove  that  he  who  does  them  is 

the  owner  of  the  soil ;  though  if  they  are  done  in  the  absence  of 

all  persons  interested  to  dispute  them,  they  are  of  less  weight. 

That  observation  applies  only  to  the  effect  of  the  evidence. 

Applying  that  reasoning  to  the  present  case,  surely  the  plaintiff, 

who  claims  the  whole  bed  of  the  river,  is  entitled  to  show  the 

taking  of  stones,  not  only  on  the  spot  in  question,  but  all  along 

the  bed  of  the  river,  which  he  claims  as  being  his  property ;  and 

he  has  a  right  to  have  that  submitted  to  the  jury.     The  same 

observation  applies  to  the  fence  and  the  banks  of  the  river. 

What  weight  the  jury  might  attach  to  it,  is  another  question. 

The  principle  is  the  same  as  that  which  is  laid  down  in  Doe  v. 

Kemp. 

BoLLAKD  and  Gtubnbt,  BB.,  concurred. 

Rule  absolute. 
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1887.       LAMBEKT    and    Others    v.    N0RRI8    and    Others, 
i:xch.o/  Assignees  of  the   Estate  and  Effects  of  Turner 

[838]  ^^^  Davet,  Bankrupts. 

(2  Meeaon  &  Welsby,  333—335 ;  8.  0.  6  L.  J.  (N.  8.)  Ex.  109.) 

A  landlord  who  had  demised  certain  premises  for  21  years  by  deed,  at 
the  rent  of  2302.,  agreed  to  enlarge  the  buildings,  the  lessees  agreeing  to 
pay  1 0  per  oent.  additional  on  the  outlay.  The  buildings  were  aooordingly 
made,  and  the  lessees  subsequently  became  bankrupt,  and  their  assignees 
took  possession  of  the  premises :  Held,  in  an  action  for  use  and  occupa- 
tion brought  against  the  assignees,  that  this  was  a  collateral  agreement, 
and  not  a  contract  running  with  the  land,  upon  which  the  assignees 
were  liable. 

Assumpsit  for  the  use  and  occapation  of  certain  cottages,  ware- 
houses, workshops,  &c.  Plea,  payment  into  Court  of  a  sum  of 
571.  Replication,  damages  ultra.  At  the  trial  before  Gumey,  B., 
at  the  London  sittings  after  last  Michaelmas  Term,  it  appeared 
that  the  plaintiffs  were  the  devisees  of  one  M.  Boyd,  and  the 
defendants  were  the  assignees  of  Messrs.  Turner  and  Davey,  paper 
manufacturers.  In  the  year  1828,  Mr.  Boyd  granted  a  lease  of 
certain  premises  to  Messrs.  G.  W.  and  B.  Turner  for  twenty-one 
years,  at  the  rent  of  2801.  per  annum.  These  premises  consisted 
in  part  of  a  manufactory  which  Mr.  Boyd  had  erected  for  the 
lessees ;  and  after  the  lease  had  been  executed,  Mr.  G.  W.  Turner 
applied  to  him  to  enlarge  the  building,  which  he  consented  to  do 
on  an  agreement  by  Mr.  G.  W.  Turner  to  pay  a  rent  of  10  per 
cent,  upon  the  additional  outlay.  This  amounted  to  215!.,  and  a 
rent  of  201.  a-year  was  consequently  claimed  by  Mr.  Boyd.  At  the 
same  time  Mr.  G.  W.  Turner  agreed  to  pay  for  a  shed  which  he 
took  into  his  occupation.  On  the  80th  of  December,  1880, 
G.  W.  and  B.  Turner  dissolved  partnership.  G.  W.  Turner  con- 
tinued in  the  business,  taking  in  Davey  as  a  partner.  Turner 
and  Davey  made  another  application  to  Mr.  Boyd  to  enlarge  the 
buildings,  to  which  he  assented  on  the  same  terms,  namely,  on 
the  receipt  of  a  per-centage  on  the  additional  outlay.  This 
amounted  to  250!.,  and  the  rent  claimed  was  251.  Some  other 
premises  were  taken  by  Messrs.  Turner  and  Davey,  at  a  specific 
rent,  under  a  written  agreement.  On  the  3rd  of  May,  1835,  a 
fiat  issued  against  Messrs.  Turner  and  Davey,  under  which  they 
were  declared  bankrupts;  and  in  the  course  of  the  same  year 
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Mr.  Boyd  died.    The  assignees  *of  Messrs.  Turner  and  Davey  pro-     Lambbrt 
posed  to  pay  one  year's  rent  for  the  premises  under  the  lease,      norbib. 
and  also  for  the  occupation  of  the  additional  premises  taken  by      [  *834  j 
Messrs.  Turner  and  Davey,  but  refused  to  pay  the  rents  claimed  on 
the  additional  outlay ;  and  the  action  was  brought  to  recover  the 
rent  for  three  quarters  of  a  year.     The  learned  Judge  was  of 
opinion  that  the  action  was  not  maintainable  in  respect  of  this 
sum ;  and  the  defendants  having  paid  into  Court  the  amount  due 
for  the  occupation  of  the  other  premises  not  included  in  the  lease, 
he  nonsuited  the  plaintififs,  but  gave  them  leave  to  move  to  enter 
a  verdict  for  332.  15«.,  if  the  Court  should  be  of  opinion  that  the 
action  was  maintainable. 

ChanneU  now  moved  accordingly : 

This  agreement  to  pay  additional  rent  as  a  compensation  for 
the  additional  buildings  was  a  contract  running  with  the  land. 
The  assignees,  having  taken  possession  of  the  premises  under  the 
lease,  with  the  additional  buildings  thereon,  became  liable  not 
only  for  the  rent  reserved  in  the  lease,  but  also  for  the  additional 
rent.  Hoby  v.  Roebuck  (i)  was  cited  for  the  defendants  at  the 
trial,  but  that  is  not  an  authority  against  the  plaintiffs.  The 
question  there  was,  whether  one  of  the  original  parties  to  the 
contract  who  had  quitted  the  premises  was  liable, — and  the 
Court  held  that  he  was.  The  agreement  in  this  case  operated 
as  a  surrender  and  new  demise,  not  of  the  whole  premises,  but 
of  that  part  on  which  the  new  premises  were  erected.  It  was 
competent  to  the  lessee  to  surrender  part  of  the  demised  premises, 
and  it  is  not  necessary,  under  the  Statute  of  Frauds,  that  the 
surrender  should  be  by  deed ;  and  it  may  be  inferred  from  the 
contract :  Donelian  v.  Read  (2). 

(Paeke,  B.  :  Is  not  Donelian  v.  Read  against  you  ?  It  was 
there  held  that  such  a  contract  as  this  was  not  a  contract  for  any 
interest  in  or  concerning  lands  within  the  Statute  of  Frauds.) 

In  that  case,  Littledale,  J.,  in  delivering  the  judgment  of  the       [  336  ] 
Court,  says,  **  The  only  way  in  which  it  could  be  taken  to  be 
rent  is,  that  this  contract  creates  a  new  demise  at  an  increased 

(1)  17  R.  B.  477  {1  Taunt.  157).  (2)  37  R.  R.  588  (3  B.  &  Ad.  899). 
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rent,  and  that,  therefore,  by  operation  of  law,  the  old  lease  is 
surrendered  by  such  new  demise ;  "  though  he  certainly  adds — 
*'  but  it  could  never  be  in  the  contemplation  either  of  the  landlord 
or  the  tenant,  that  the  old  lease  should  be  at  an  end,  and  that 
instead  of  it  a  new  lease  should  be  created,  which,  being  only  by 
parol,  could  only  have  the  effect  of  a  lease  at  will." 

LoBD  Abingeb,  G.  B.  : 

It  cannot  be  supposed  that  the  parties  intended  that  there 
should  be  a  surrender  of  the  lease.  If  the  landlord  had  after- 
wards given  a  notice  to  quit,  and  had  brought  an  action  of 
ejectment  upon  it,  the  lease  would  have  been  a  good  answer  to 
the  action.  The  action  ought  to  be  brought  upon  the  contract, 
against  the  original  party  to  the  contract. 

Parke,  B.  : 

Donellan  v.  Read  is  decisive  against  the  plaintiffs.    Littlsdale, 

J.,  there  says — ''  The  assignee  of  the  term  could  not  be  charged 

with  the  increased  rent."  ^  ,       ^     , 

Rule  refused. 


1887. 

£xch,  of 
Pleat. 

[848] 


HOUSEGO  V.  COWNE  (I). 

(2  Meeaon  &  Welsby,  348—349 ;  S.  C.  Mur.  &  H.  54  ;  6  L.  J.  (N.  S.)  Ex.  1 10.) 

A  person,  sent  by  the  holder  of  a  dishonoured  bill  of  exchange,  called 
at  the  drawer's  house  the  day  after  it  became  due,  and  there  saw  his  wife, 
and  told  her  that  he  had  brought  back  the  bill  that  had  been  dishonoured. 
She  said  she  knew  nothing  about  it,  but  would  tell  her  husband  of  it 
when  he  came  home.  The  party  then  went  away,  not  leaving  any 
written  notice :  Held,  sufficient  notice  of  dishonour. 

Assumpsit  by  the  indorsee  against  the  drawer  of  a  bill  of 
exchange.    Plea,  no  notice  of  dishonour,  and  issue  thereon. 

At  the  trial  before  the  under-sheriff  of  Middlesex,  a  witness 
was  called  for  the  plaintiff,  who  proved  that  he  took  the  bill  to 
the  defendant's  house,  where  he  saw  his  wife,  and  told  her  that 
he  had  brought  back  the  bill  which  had  been  dishonoured.  She 
said  she  did  not  know  any  thing  about  it,  but  that  she  would  tell 
her  husband  of  it  when  he  came  home.     The  witness  then  came 


(1)  See  Bills  of  Exchange  Act,  1882  (45  &  46  Yict.  c.  61),  s.  49  (5),   (8). 
— E.  C. 
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away,  without  leaving  any  written  notice  of  dishonour.     The     Houbkoo 
under-sheriff  having  held  this  to  be  sufficient  proof  of  notice,  Cowite. 

Humfrey  now  moved  for  a  new  trial,  on  the  ground  that  the 
proof  was  insufficient.  He  cited  Solarte  v.  Palmer  (i),  and 
Hartley  v.  Case  (2). 

(Pabkb,  B.  :  This  is  a  very  different  *ca8e  from  Solarte  v.       [  •sio  ] 
Palmer.    In  Woodthorpe  v.  Lawea  (3),  this  Court  held  a  notice  of 
dishonour  to  be  sufficient,  though  it  did  not  state  on  whose  behalf 
payment  was  applied  for,  or  where  the  bill  was  lying.) 

As  the  defendant  was  not  himself  seen,  a  written  notice  ought 
to  have  been  left ;  the  verbal  message  might  be  misrepresented. 

(Lord  Abimgbb,  G.  B.  :  The  wife  would  be  as  likely  to  deliver 
a  verbal  notice  as  a  written  one. 

Pabkb,  B.  :  The  sending  a  verbal  notice  to  a  merchant's 
country  house  during  the  hours  of  business,  is  sufficient,  though 
no  one  is  there.) 

It  is  assumed  in  that  case  that  the  merchant  undertakes  to  have 
some  one  there  during  those  hours. 

(Bolland,  B.  :  So,  a  person  not  a  merchant,  who  draws  a  bill 
of  exchange,  undertakes  to  have  some  one  at  his  house  to  answer 
any  application  that  may  be  made  respecting  it  when  it  may 
become  due.) 

Per  Curiam  : 

Ride  refused. 

(1)  37  B.  B.  34  (1  Bing.  N.  G.  194 ;         (2)  4  B.  &  C.  339. 
2CI.AF.  93.)  (3)  2  M.  &  W.  109, 
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1^-  MARRTAT  v.  BRODERICK  (1). 

Ei>eh.o/       (2  Meeaon  &  Welsby,  369—373;  S.  C.  Mur.  &  H.  96;  1  Jur.  242;  6  L.  J. 
Pleat.  (N,  8.)  Ex.  113.) 

r   OAQ   1 

^        ''  Semble,  that  a  party  subsoribing  to  a  legal  horse-race  cannot  leoover 

his  stake  from  the  stakeholder  after  the  race  has  been  run,  and  before 
the  stakeholder  has  paid  over  the  money. 

At  all  events,  he  cannot  recover  it  unless  he  demanded  it  before  the 
race  was  run. 

Where  the  rules  of  certain  races  provided  that  all  disputes  should  be 
settled  by  the  stewards,  and  two  stewards  had  been  named,  one  of  whom, 
on  a  dispute  arising  as  to  which  horse  was  entitled  to  the  stakes  of  a  race, 
gave  his  opinion  in  writing  that  the  plaintiff  was  entitled  to  them  :  Held, 
that  the  plaintiff  could  not  recover  the  stakes  on  the  award  of  that  stewazd 
alone,  although  it  appeared  that  the  other  steward  had  stated  that  he 
would  acquiesce  in  whatever  his  colleague  did.  To  make  the  sole  award 
of  the  latter  available,  it  must  be  clearly  shown  that  both  the  disputing 
parties,  and  the  stakdiolder  also,  submitted  to  his  sole  authority. 

Assumpsit  for  money  had  and  received,  brought  against  the 
defendant  as  clerk  of  the  course  of  the  Newport  Pagnel  races, 
to  recover  the  sum  of  60^,  the  amount  of  certain  stakes  which 
the  plaintifif  alleged  to  have  won  by  a  horse  of  his ;  or,  at  all 
events,  to  recover  back  his  own  stake.  Plea,  non  Msumptit 
At  the  trial  before  Littledale,  J.,  at  the  last  Northampton 
Assizes,  the  evidence  was  in  substance  as  follows :  The  plaintiff 
entered  a  horse  to  run  for  a  sweepstakes  for  horses  not  thorough- 
bred, at  the  above  races.  A  horse  named  Gricketbat,  the 
property  of  a  Mr.  Shaw,  came  in  first,  the  plaintiff's  horse  being 
second.  Before  the  race  was  run,  the  plaintiff  gave  notice  to 
the  defendant  that  Gricketbat  was  thorough-bred,  and  therefore 
disqualified  to  start ;  and  after  the  race,  he  claimed  the  stakes 
accordingly.  By  the  rules  of  the  races,  all  disputes  were  to  be 
settled  by  the  stewards,  whose  decision  was  to  be  final.  The 
stewards  on  this  occasion  were  Lord  Charles  Fitzroy  and  General 
Grosvenor,  neither  of  whom  however  was  present.  General 
Grosvenor  had  been  named  a  steward  without  his  knowledge, 
but  he  stated  to  Lord  Gharles  Fitzroy  that  he  would  acquiesce  in 
whatever  he  might  do  in  his  capacity  of  steward.  Lord  Gharles 
was  represented  at  the  races  by  a  Mr.  Bayley ;  and  on  the 
dispute  arising  between  the  plaintiff  and  Shaw,  Mr.  Bayley  told 

(1)  Compare  cases  cited  in  note  to  EUham  v.  Kingmnan  (1818)  19  E.  B. 
417  (1  B.  &  Aid.  683).— R.  C. 
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them,  (the  defendant  being  also  present),  that  he  could  not  Mabbyat 
determine  the  matter,  but  it  must  be  referred  to  Lord  Charles,  bboderick. 
The  question  was  accordingly  referred  to  his  Lordship,  who  sub- 
mitted to  the  Jockey  Club ;  they  however  declined  to  entertain 
it,  on  the  ground  that  it  was  a  mere  question  of  fact,  and  referred 
it  back  to  the  decision  of  the  stewards.  Lord  Charles  afterwards 
wrote  a  *  letter  to  the  plaintiff,  expressing  his  opinion  that  he  [  *370  ] 
was  entitled  to  receive  the  stakes.  The  plaintiff  also  gave  in 
evidence  a  letter  from  Mr.  Shaw  to  Lord  Charles  Fitzroy,  sub- 
sequently written,  in  which  Shaw  tendered  certain  evidence  for 
his  Lordship's  consideration.  No  proof  was  given  that  Shaw's 
horse  was  in  fact  thorough-bred.  It  was  objected  for  the  defen- 
dant, that  the  letter  of  Lord  Charles  Fitzroy,  on  which  the 
plaintiff  relied  as  entitling  him  to  receive  the  stakes,  was  no 
aathority  for  that  purpose,  but  that,  to  enable  him  to  recover, 
there  ought  to  have  been  an  express  award  in  his  favour  by  both 
the  stewards :  and  the  learned  Jud$2;e  being  of  that  opinion, 
directed  a  nonsuit. 

Humfrey  now  moved  for  a  new  trial : 
First,  the  plaintiff  was  entitled,  on  the  evidence  given  at  the 
trial,  to  recover  the  whole  amount  of  the  stakes.  The  decision 
of  Lord  Charles  Fitzroy  became,  by  the  acquiescence  of  the  other 
steward,  in  fact,  the  decision  of  the  person  having  the  whole 
authority ;  and  being  rather  in  the  nature  of  a  decision  by  a 
public  officer  than  an  award  by  a  private  arbitrator,  it  was  not 
essential  that  both  stewards  should  be  express  parties  to  it.  In 
Rex  V.  Whitaker  (i),  an  apportionment  of  a  rate  made  under  a 
local  Drainage  Act,  by  two  of  three  assessors  appointed  for  the 
purpose  pursuant  to  the  Act,  was  held  sufficient,  on  the  ground 
of  its  being  a  matter  of  public  duty  and  public  trust,  not  of 
private  authority,  like  a  reference  or  award.  So  here,  the  sub- 
scribers to  the  races  do  not  themselves  choose  their  arbitrators 
in  case  of  dispute,  but  subscribe  subject  to  the  decision  of  judges 
— the  stewards — already  publicly  appointed. 

(Pabke,  B.  :  It  is  impossible  to  say  they  have  any  public  duty. 
The  subscribers  come  in,  voluntarily  agreeing  to  the  terms  that 
(!)  3d  E.  B.  286  (9  B,  ^  C.  648). 
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Mabbtat     in  case  of  dispute  it  shall  be  referred  to  the  stewards  already 
Bbodbbick.   named.) 

[  •371  ]  There  was,  *however,  evidence  in  this  case  of  assent  by  the 
parties  that  Lord  Charles  Fitzroy  alone  should  determine  the 
dispute.  The  defendant  and  Shaw  were  present  when  Bayley 
stated  that  it  was  to  be  referred  to  him,  and  did  not  repudiate 
his  authority ;  and  Shaw's  letter  to  Lord  Charles  shows  that  he 
adopted  it. 

(Pabkb,  B.  :  Shaw's  letter  might  be  good  evidence  of  an  agree- 
ment by  him  that  Lord  Charles  should  subsequently  make  an 
award.  As  to  Bayley 's  statement,  it  amounts  to  no  more  than 
that  he  would  not  interfere,  but  the  parties  must  go  to  his 
principal.) 

Then,  secondly,  the  plain tiiff  is  at  all  events  entitled  to  recover 
back  his  own  stake.  Either  a  valid  award  has  been  made  by 
Lord  Charles  Fitzroy,  and  he  is  functus  officio^  or  the  event  on 
which  the  plaintiff's  stake  was  deposited  is  still  undecided  ;  and 
Bate  V.  Cartwright  (i)  is  expressly  in  point  to  show  that  in  such 
case  the  party  may  recover  it  back.  If  the  question  be  not 
decided  by  the  stewards,  the  consequence  will  be  that  the 
defendant,  the  stakeholder,  will  keep  the  stake  altogether. 

(Pabkb,  B.  :  No  ;  it  remains  in  his  hands  to  abide  the  result, 
either  of  the  decision  of  the  arbitrators,  or  of  the  law.  If  the 
arbitrators  have  lost  the  power  of  deciding  the  dispute,  the  law 
will  settle  it. 

Aldebson,  B.  :  Wherein  does  a  legal  wager  differ  from  any 
other  legal  agreement  ? — and  if  so,  when  it  has  been  performed 
by  one  party,  how  can  the  other  rescind  it  ?  In  the  case  of  an 
illegal  wager  I  can  understand  the  doctrine,  because,  if  a  difference 
arises,  there  is  in  such  case  no  legal  tribunal  which  can  decide  it. 

Pabse,  B.  :  Even  supposing  the  plaintiff  entitled  to  recover 
his  own  stake,  at  all  events  he  ought  to  have  demanded  it  back 
before  the  race  was  run.) 

(1)  21  B.  E.  767  (7  Price.  640). 


VOL.  XLvi.]    I8d7.    EX.    2  Mfifi.  &  W.  371— 37S.  626 

So  long  as  it  remains  in  the  hands  of  the  stakeholder,  it  is     Mabryat 
submitted  that  it  may  be  recovered  back  without  any  notice.    It    bbod^£bick. 
is  like  the  case  of  an  ordinary  arbitration,  where  the  authority 
of  the  arbitrator  is,  at  ^common  law,  revocable  at  any  time       [  ^372  ] 
before  award  niade. 

(Pabkb,  B.  :  That  proceeds  on  the  principle  that  the  authority 
of  an  arbitrator  is  a  countermandable  authority.  In  Eltham 
V.  Kingtman  (i).  Lord  Ellenbobough  certainly  applied  that 
principle  to  the  case  of  a  stakeholder,  but  I  very  much  doubt 
its  applicability.) 

Pabke,  B.  :  ^ 

I  am  of  opinion  that  there  is  no  ground  for  this  rule.  If  there 
was  no  agreement  varying  the  written  rules  of  the  races,  there 
could  be  no  valid  arbitration  without  both  the  stewards  con- 
curring. To  make  an  award  by  one  binding,  there  must  be 
clear  proof  that  both  the  disputing  parties — and  probably  also 
the  clerk  of  the  course — submitted  to  his  authority ;  and  I  think 
there  is  not  such  proof.  The  conversation  on  the  race  course 
by  no  means  amounted  to  an  agreement  to  submit  to  the  sole 
decision  of  Lord  Charles  Fitzroy ;  and  the  letter  of  Shaw  was 
at  most  only  an  agreement  that  something  should  be  thereafter 
done  in  the  matter  by  him.  The  plaintiff,  therefore,  cannot  rest 
his  case  at  all  on  the  ground  of  the  award.  The  next  question 
is,  whether  he  is  entitled  to  recover  back  his  own  stake.  Now 
it  W£is  deposited  to  abide  the  event  of  the  race,  subject  to  the 
decision  of  the  stewards.  If  the  stewards  have  become  incom- 
petent to  decide  the  question,  it  must  be  decided  by  the  tribunal 
to  which  all  matters  of  fact  are  legally  referrible,  namely,  a  jury. 
Even  if  the  plaintiff  had  given  notice  in  due  time  that  he  should 
require  his  stake  to  be  returned,  this  being  a  legal  horse  race,  I 
have  great  doubts  whether  it  would  be  recoverable;  the  agree- 
ment being  that  it  should  be  deposited  to  abide  the  event,  which 
agreement  cannot,  as  it  seems  to  me,  be  varied  without  the  assent 
of  all  parties.  If,  however,  the  case  rested  on  that  point,  I 
should  wish  a  rule  to  be  granted,  in  order  that  it  might  be 
more  fully  considered,  *ina8much  as  there  is  an  authority  to  the  [  •373  ] 
(1)  19  £.  £.  417  (1  B.  &  Aid.  682). 
B.R. — ^VOL.  XLVI.  40 
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Makryat  contrary.  Bat  here  there  was  no  demand  made,  and  no  rescission 
Bbodbrick.  of  the  contract,  before  the  race  was  run ;  the  stake,  therefore, 
remains  in  the  defendant's  hands  until  it  be  determined  by  due 
course  of  law  who  is  the  winner — that  is,  by  the  stewards,  if 
they  are  competent  to  determine  it,  if  not,  by  a  jury.  The 
plaintifif  may  now  submit  the  case  to  the  stewards,  if  they  are 
competent  to  entertain  it ;  if  not,  he  may  bring  an  action,  and 
show  himself  to  be  the  winner,  by  showing  that  Shaw's  horse 
was  thorough-bred,  and  that  his  own  was  not. 

BoLLAND,  B.,  concurred. 

Alderson,  B.  : 

I  am  of  the  same  opinion ;  and  I  certainly  have  great  doubts 

whether  the   analogy  suggested   in  Eltham  v.  KUigsnian  is  a 

sound  one :  it  appears  to  me  that  the  authority  of  a  stakeholder 

is  not  countermandable.  ^  ,       ^      , 

RuU  refused. 


1837.       EDWARDS  V.  BREWER  and  Another,  Assignees  of 

'jcah,  of 
Pleat, 

■375] 


ExcKof  Carter,  a  Bankrupt  (1). 

^^^'  (2  Meoson  &  Welsby,  375—379;  S.  C.  6  L.  J.  (N.  S.)  Ex.  135.) 


A  consignor  of  goods,  who  has  received  the  acceptance  of  the  consignee 
for  part  of  the  goods,  may  stop  them  in  transitu  on  the  consignee's  insol- 
vency, and  retain  possession  of  them,  without  tendering  hack  the  bill. 

Goods  were  consigned  to  A.,  deliverable  in. the  port  of  London  at  a 
certain  price  per  ton.  The  vessel  in  which  they  were  shipped  arrived  off 
the  wharf  at  which  the  captain  was  in  the  habit  of  trading.  The  captain 
called  at  A.'s  place  of  business,  and  saw  B.  his  clerk,  A.  being  from  home, 
and  pressed  him  to  send  a  craft  for  the  goods,  or  he  should  be  under  the 
necessity  of  landing  them.  After  some  days,  B.  wrote  to  the  captain^ 
stating  that  A.  was  from  home,  but  he,  B.,  thought  he  had  better  land 
the  goods  on  A.*8  account.  They  were  accordingly  landed  at  the  whaif, 
and  entered  in  the  wharfinger's  book,  with  **  freight  and  charges"  set 
opposite  to  them,  and  not  in  the  name  of  any  party  as  consignee.  While 
they  were  lying  there,  A.  became  insolvent,  and  they  were  stopped  by 
the  consignor :  Held,  that  the  transitits  was  not  determined. 

This  was  an  issue  directed  by  this  Court  under  the  Inter- 
pleader Act,  to  try  whether  the  plaintifif  had  a  right  to  the 
possession  of  certain  iron  pipes,  lying  at  a  certain  place  called 

(1)  See  the  Sole  of  Goods  Act,  1893  (56  &  57  Vict.  c.  71),  ss,  44,  45.--E.  a 
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Griffin's  wharf,  as  against  the  defendants,  as  assignees  of  Alfred      Bdwabdb 
Carter,  a  bankrupt.     At  the  trial  before  Lord  Abinger,  C.  B.,  at      bubwek. 
the  London  sittings  after  Hilary  Term,  the  facts  proved  were 
as  follows : 

In  May,  1885,  the  plaintiff,  an  iron-merchant  at  Newport, 

Monmouthshire,  contracted  to  sell  to  Garter,  the  bankrupt,  who 

then  carried  on  business  as  a  wholesale  ironmonger  in  London, 

550  iron  pipes,  to  be  delivered  in  the  river  Thames,  at  7L  58.  per 

ton ;  payment  by  acceptance  in  six  months.    Of  these,  881  pipes, 

weighing  87  tons  8  cwt.  14  lbs.,  were  delivered  in  July  following, 

and  Carter  accepted  a  bill  for  their  value.     In  September,  the 

plaintiff  shipped  the  remaining  219  pipes,  weighing  28  tons, 

8  cwt.,  on  board  the  ship  Brunswick,  Captain  Yeo,  master.   They 

arrived  in  the  port  of  London  on  the  29th  of  that  month.    Carter 

having  agreed  to  shorten  the  period  of  credit  for  this  latter 

shipment,  the  plaintiff  accordingly  drew  a  bill  on  him  for  the 

value  at  four  months,  which  Carter  accepted,  and  transmitted 

to  the  plaintiff.    The  captain  called  on  the  day  the  vessel  arrived 

at  Carter's  office,  at  Wenlock  Basin,  City  Road,  and  saw  his 

clerk,  one  Wyatt,  who  told  him  Carter  was  from  home.     The 

captain  pressed  him  to  send  a  craft  for  the  pipes,  and  said  that 

if  he  did  not,  he  should  be  under  the  necessity  of  landing  them 

at  the  wharf  he  traded  to,  viz.  Griffin's  wharf,  off  which  the 

vessel  was  then  lying.    Wyatt  said  *he  would  send  a  note  to  the       [  *876  ] 

wharf-office,  and  the  captain  accordingly  gave  instructions  to 

the  wharfinger's  clerk,  to  open  any  note  that  might  come,  and 

to  follow  the  instructions  given  in  it.    On  the  2nd  October 

Wyatt  sent  to  the  wharf    the    following    note,  addressed  to 

the  captain  : 

"  Sib, — Mr.  Carter  is  absent  from  home ;  but  I  think  you  had 
better  land  the  pipes  at  Griffin's  wharf  on  his  account. — I  am. 
Sir,  for  A.  Carter,  your  obedient  servant, 

"  Wenlock  Basin,  Oct.  2nd,  1885.  C.  Wyatt. 

"  Capt.  Yeo,  of  the  Bnmswick,  Griffin's  wharf." 

The  pipes  were  accordingly  landed  at  Griffin's  wharf  on  the  4th, 
and  were  entered  in  the  wharfinger's  book,  by  the  captain's 
direction,  with  ''  freight  and  charges  "  set  opposite  to  them ;  but 

40—2 
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Edwardb  not  in  the  name  of  any  party  as  consignee ;  the  meaning  of  that 
Breweb.  entry  being,  according  to  the  evidence  of  the  wharfinger's  clerk, 
that  the  wharfingers  were  to  receive  the  freight  and  charges  for 
the  captain,  before  delivering  the  goods.  Carter  was  at  this  time 
in  embarrassed  circumstances ;  and  on  the  8th  October  a  fiat  in 
bankruptcy  issued  against  him.  On  the  same  day  the  wharfingers 
received  a  notice  from  the  plaintiff  to  stop  the  goods  in  transitu. 
Wyatt  stated  in  his  examination,  that  at  the  time  he  wrote  the 
above  note,  he  knew  Garter  to  be  in  difficulties ;  that  he  had  no 
communication  with  him  on  the  subject,  but  did  it  in  the  exercise 
of  his  own  discretion.  The  Lord  Chibf  Baron  stated  it  as  his 
opinion  that,  on  this  evidence,  the  plaintiff  was  entitled  to  a 
verdict;  that  the  landing  of  the  goods  appeared  to  be  for  the 
purpose  of  relieving  the  captain,  and  not  with  an  intent  on  the 
part  of  Garter  or  his  agent  to  take  the  goods,  and  that  the 
transitus  was  not  determined:  but  he  gave  leave  to  the  defendants 
to  move  to  enter  a  verdict  for  them,  if  the  Gourt  should  be  of  a 
contrary  opinion :  and  a  verdict  having  been  found  for  the  plaintiff, 

[  377  ]  Sii'  F.  Pollock  now  moved,  pursuant  to  the  leave  reserved : 

The  question  raised  by  this  issue  is  precisely  the  same  as 
would  have  arisen  in  an  action  of  trover  brought  by  the  plaintiff; 
and  the  evidence  raises  two  points  in  favour  of  the  defendants. 
First,  the  plaintiff,  having  received  the  bankrupt's  acceptance 
for  the  goods,  has  no  right  to  retake  them  on  his  becoming 
insolvent,  without  tendering  back  the  bill.  His  omission  to  do 
QO  does  not  indeed  preclude  him  from  stopping  the  goods  in 
transiUif  but  he  is  not  entitled  to  the  absolute  possession  of  them 
without  delivering  up  the  bill,  and  therefore  is  not  entitled  to 
succeed  on  this  issue.  In  Hodgson  v.  Loy  (i),  where  it  was  held 
that  part  payment  did  not  defeat  the  right  of  stoppage  in  transitu^ 
the  money  paid  had  been  tendered  back  by  the  consignor  to  the 
assignees  of  the  consignee ;  and  the  postea  was  delivered  to  the 
former  only  on  his  agreeing  to  pay  the  money. 

(Parke,  B.  :  The  question  is,  whether  it  is  a  consideration 
precedent  to  the  consignee's  right  to  repossess  the  goods,  that 

(1)  4  B.  E.  483  (7  T.  B.  440). 
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the  bill  should  be  tendered.    Have  yoa  ever  seen  a  case  in     Edwabds 
which  such  a  question  was  raised  ? — ^it  is  certainly  new  to  me.)        brkwbr. 

The  course  adopted  in  Hodgson  v.  Loy  shows  that  it  is  not  new 
in  practica  The  right  of  stoppage  in  transitu  was  originally  a 
mere  equitable  claim — an  excrescence  engrafted  by  the  courts  of 
equity  upon  the  legal  rights  of  the  parties. 

(Pabke,  B.  :  It  is  now  recognised  as  a  legal  possessory  right. 
The  effect  is  the  same  as  if  the  consignor  had  not  delivered  them 
on  board  the  ship.  Then  if  so,  he  has  a  right  to  retain  them  till 
payment  of  the  whole  price.  Notwithstanding  part  payment,  he 
has  a  lien  on  the  whole  of  the  goods  for  the  rest  of  the  price. 
Feizev.  Wray  (l).) 

Secondly,  the  transitus  was  at  an  end  in  this  case.     Wherever  a 

consignee  accepts  the  goods,  though  not  at  his  own  place  of 

business,  and  not  at  the  place  to  which  he  means  that  they 

should  ultimately  go,  the  ^transitus  is  determined.     Here  the       [  *378  ] 

goods  were  deliverable  generally  in  the  port  of  London;  no 

general  course  of  dealing  was  shown  to  have  existed  between  the 

parties,  as  to  the  place  or  mode  of  delivery ;  the  question  is  to 

be  determined  by  reference  to  the  circumstances  of  the  particular 

case.     Now  it  is  clear  that  the  goods  were  landed  in  pursuance 

of  Wyatt's  note,  which  expressed  that  they  were  to  be  landed  on 

account  of  the  consignee ;  and  although  the  captain  stated  that 

they  were  landed  on  account  of  the  freight  and  charges,  that 

could  not  be  so,  because  under  the  contract  they  were  to  be 

delivered  at  a  certain  price  per  ton,  and  therefore  there  could 

be  no  demand  against  the  consignee  for  freight  or  charges. 

That  claim  must  have  been  set  up  at  the  instance,  not  of  the 

ship-owner,  but  of  the  plaintiff,  in  order  to  get  some  hold  upon 

the  goods. 

LoBD  Abinobb,  G.  B.  : 

I  thought  the  note  from  Carter's  clerk  was  not  a  peremptory 
order,  but  only  an  expression  of  opinion;  and  that  Griffin's 
wharf  was  only  a  place  of    deposit  in   transitu,   and  not 
place  of  reception.     The  captain  did  not  choose  to  land  the 
(1)  6  E.  B.  661  (3  East,  93). 
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Kdwasds     goods  on  the  consignee's  account,  but  directed  freight  to  be 
Bbewbr.      placed  against  them. 

Pabkb,  B.  : 

I  am  of  opinion  that  there  ought  to  be  no  rule  in  this  case. 
The  assignees  have  no  title  to  these  goods  until  they  have  got 
into  the  hands  or  possession  of  the  consignee.  They  were  landed 
at  Griffin's  wharf,  where  he  had  not  usually  had  his  goods 
landed ;  had  he  then  taken  possession  of  them  ?  The  consignee 
is  away,  and  his  clerk  says — '*  You  had  better  land  the  goods  at 
Griffin's  wharf  on  my  master's  account."  It  is  the  same  as  if 
the  clerk  had  not  acted  at  all.  Then,  how  does  the  captain  act  ? 
He  lands  them,  not  in  the  consignee's  name  at  all,  but  in  blank, 
with  freight  and  charges  set  against  them.  Then  the  other  point 
[  •379  J  is  as  to  the  bill.  It  is  settled  by  the  *case  of  Feize  v.  Wrayy  that 
by  an  acceptance  of  bills  the  vendor's  right  to  stop  in  traiisitu  is 
not  taken  away.  The  acceptance  would  not  diminish  his  right 
to  retain  possession  until  the  whole  price  was  paid.  Whether 
the  effect  of  the  stoppage  in  transitu  be  to  rescind  the  contract, 
or  merely  to  revest  a  lien,  does  not  seem  to  be  quite  settled: 
Clay  V.  Harrison  (l). 

Holland  and  Gurnby,  B.B.,  concun^ed. 

Rule  refused. 

w^  ESS  V.  TRUSCOTT. 

Exch,  of       (2  Meeson  &  Welfiby,  385—386;  S.  C.  1  M.  &  H.  75;  1  Jur.  358;  6  L.  J. 
Plea$.  (N.  8.)  Ex.  144.) 

r   QQR   1 

'-  *      '  In  an  action  on  an  agreement  for  the  sale  of  goods,  at  a  valuation  to 

be  made  by  A.,  the  issue  was,  whether  a  valuation  was  made  by  A.  It 
appeared  that  the  goods  were  in  fact  valued  by  B.,  A.*8  clerk :  Held, 
that  the  defendant  was  not  lound  by  it,  unless  it  were  shown  that  it  was 
agreed  between  the  parties  that  B.'s  valuation  should  be  taken  as  A.'s ; 
and  that  the  fact  of  the  defendant's  seeing  B.  valuing,  and  making 
no  objection  until  B.  told  him  the  amount,  was  not  evidence  of  such 
agreement. 

Assumpsit  on  an  agreement  for  the  sale  of  certain  furniture 
and  fixtures  by  the  plaintiff  to  the  defendant,  according  to  a 

(1)  34  R.  B.  334  (10  B.  &  C.  99).      authorities  cited  in  note,  34  B.  R.  339. 
But  see  now  the  Sale  of  Ghx)ds  Act,      — R.  C. 
189  J  (56  &  57  Vict,  c.  71),  s.  48,  and 
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valuation  to  be  made  by  one  J.  Crook.     The  declaration  alleged  Ess 

that  a  valuation  was  made  by  him,  according  to  the  agreement.  TaubcoTT. 
The  defendant  pleaded  first,  non  assmnpsity  and  secondly,  that 
no  yftluation  was  made  by  Crook;  an^  issues  were  joined  thereon. 
The  cause  was  tried  by  writ  of  trial  in  the  Palace  Court,  when  it 
appeared  that  the  valuation  was  in  fact  made  by  one  Atkinson, 
the  clerk  of  Crook,  who  was  a  broker.  The  defendant  saw 
Atkinson  valuing,  and  made  no  objection  until  Atkinson  told 
him  the  amount  of  his  valuation.  For  the  defendant,  it  was 
objected  that  he  was  not  bound  by  the  contract,  unless  the 
valuation,  which  was  a  work  of  skill,  was  made  personally  by 
Crook,  the  party  agreed  on.  The  learned  Judge  reserved  the 
pointy  and  the  plaintiff  had  a  verdict. 

Gaselee  having  accordingly  obtained  a  rule  nisi,  to  enter  a 
verdict  for  the  defendant  on  the  second  issue, 

Hunifrey  showed  cause : 

The  evidence  shows  that  the  defendant  agreed  to  take  the 
valaation  of  Atkinson,  in  substitution  for  that  of  Crook. 

(Pabke,  B. :  That  is  not  enough  to  support  this  issue;  you 
must  show  that  it  was  agreed  between  the  parties  that  Atkinson's 
valuation  should  be  taken  as  Crook's.  If  it  was  agreed  to  substi- 
tute Atkinson  for  Crook  as  the  valuer,  the  plaintiff  should  have 
declared  on  that  substituted  agreement.) 

If  ihe  defendant  assented  to  Atkinson's  making  the  valuation. 
Crook  did,  as  against  the  defendant,  value  through  the  agency 
of  Atkinson. 

LoBD  Abingbb,  C.  B.  : 

An  employment  of  skill  and  ^discretion,  such  as  this,  cannot       [  *S86  ] 
be  deputed  to  another.     Atkinson  should,  at  all  events,  have 
submitted  his  valuation  to  Crook's  judgment.     The  rule  must 
be  absolute. 

Pabkb,  B.  : 
I  find  no  proof  that  the  defendant  directed  Atkinson  to  value. 

Jlule  absolute* 
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Exch.  of       (2  Meeson  &  Welsby,  391—392 ;  S.  C.  1  M.  &  H.  191 ;  1  Jur.  358;  6  L.  J. 
^^^^-  (N.  8.)  Ex.  144.) 

[  391  ] 

Where  a  verdict  was  taken  for  the  plaintiff,  subject  to  a  reference 

of  the  cause  and  all  matters  in  difference,  the  arbitrator  haying  power 
to  vacate  the  verdict  or  reduce  the  damages,  and  he  awarded  that  the 
plaintiff  was  entitled  to  demand  of  the  defendant  90/.  in  respect  of  the 
causes  of  action,  and  that  the  defendant  was  entitled  to  set  off  3d/.  in 
respect  of  his  journeys,  &c.  mentioned  in  the  plea  and  notice  of  set-off, 
and  that  the  defendant  should  deliver  up  certain  securities  to  the  plaintiff : 
Held,  that  the  award  sufficiently  ascertained  the  amount  for  which  the 
verdict  was  to  be  entered. 

A  rule  for  delivering  the  |x»iea  to  the  plaintiff,  that  he  might  enter 
the  verdict  pursuant  to  the  award  of  an  arbitrator,  may  be  drawn  up 
on  reading  the  affidavit  '*and  the  paper  writing  thereunto  annexed," 
provided  the  affidavit  verify  the  paper  writing  as  being  a  copy  of 
the  award. 

This  was  an  action  of  indjMiatvtA  assumpsit,  to  which  the 
defendant  pleaded,  first,  non  assumpsit ;  and  secondly,  a  set-off. 

The  cause  stood  for  trial  at  the  Liverpool  Summer  Assizes, 
1836,  when  a  verdict  was  taken  for  the  plaintiff  for  2,0002., 
subject  to  be  reduced  or  vacated,  and  a  nonsuit  or  verdict 
to  be  entered  for  the  defendant,  according  to  the  award  of  a 
barrister,  to  whom  the  cause  and  all  matters  in  difference  were 
referred. 

The  arbitrator  awarded  that  the  plaintiff  was  entitled  to 
demand  of  the  defendant  the  sum  of  902.  in  respect  of  the  causes 
of  action  in  the  declaration  mentioned,  and  that  the  defendant 
was  entitled  to  set  off  the  sum  of  352.  in  respect  of  the  matters 
mentioned  in  the  second  plea  and  ^in  the  notice  of  set-off ;  that 
the  defendant  was  not  entitled  to  set  off  any  sum  for  commission; 
and  that  the  defendant  should  deliver  up  to  the  plaintiff  certain 
securities  mentioned  in  the  award. 

Crompton  had  obtained  a  rule  to  show  cause  why  the  postea 
should  not  be  delivered  to  the  plaintiff,  with  liberty  to  him  to 
enter  a  verdict  for  the  sum  of  552.,  pursuant  to  the  award  of  the 
arbitrator.  The  rule  was  drawn  up  ''  on  reading  the  affidavit  of 
J.  G.  (the  arbitrator's  clerk),  and  the  paper  writing  thereunto 
[  •892  ]  annexed."  The  affidavit  verified  *the  "  paper  writing  "  as  being 
a  copy  of  the  award  made  in  the  cause. 
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WiUnwre  showed  cause,  and  objected  in  the  first  place  that 
the  rale  was  not  in  the  proper  form,  but  that  it  ought  to  have 
been  drawn  up  on  reading  the  affidavit,  and  the  copy  of  the 
award  thereunto  annexed;  and  cited  Sherry  v.  Oke{i),  as  an 
authority  that  the  nature  of  the  document  annexed  must  be 
specified  in  the  rule. 

(Parke,  B.  :  That  case  proceeded  on  the  ground  that  it  did  not 
appear  by  affidavit  that  the  paper  WTiting  annexed  was  in  fact  a 
copy  of  the  award ;  here  it  does  (2).) 

Then  the  award  is  not  certain  or  final.  The  arbitrator  has 
neither  vacated  the  verdict  nor  reduced  the  damages,  and  has 
not  in  terms  ascertained  any  sum  as  being  due  from  the  defen- 
dant to  the  plaintiff.  He  ought  to  have  expressly  determined  for 
what  amount  the  verdict  was  to  stand.  Besides,  he  only  states 
that  the  plaintiff  had  a  ground  of  action  for  90Z.,  not  that  on  the 
whole  he  is  entitled  to  receive  that  sum.  It  is  consistent  with 
the  earlier  part  of  the  award,  that  after  the  securities  have  been 
delivered  up,  the  plaintiff  may  be  the  debtor  of  the  defendant. 

Pabke,  B.  : 

The  arbitrator  has  settled  all  the  pecuniary  demands  at  once, 
by  saying  that  the  plaintiff  has  due  to  him  90/.,  and  that  the 
defendant  is  entitled  to  set  off  85Z. ;  all  that  remains  is  to  deduct 
the  one  sum  from  the  other.     The  award  is  quite  sufficient. 

RtUe  absolute. 


Platt 
Hall. 


REA  V.  SHEWARD  and  Another. 

(2  Meeson  &  Welsby,  424—426 ;  S.  C.  6  L.  J.  (N.  S.)  Ex.  125.) 

If  A.  wrongfully  plaoe  goods  in  B.'e  building,  B.  may  lawfully  go 
upon  A.'8  close  adjoining  the  building,  for  the  purpose  of  removing 
and  depositing  the  goods  there  for  A.'8  use. 

Trespass  for  breaking  and  entering  a  building  and  close  of  the 
plaintiff,  and  removing  certain  goods  from  the  building,  and 
depositing  them  upon  the  close.  Pleas,  first,  not  guilty: 
secondly,  that  the  building  and  close  in  the  declaration  mentioned 

(1)  3  Dowl.  P.  C. ;    1  H.  &  W.  (2)  See    Hayward   v.   Phillipe,    1 

U9.  N.  *  P.  293. 


1837. 

Exeh.  of 
Pleajt, 

[  ^24  ] 
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Re  A  were  not  the  building  and  close  of  the  plaintiff:  thirdly,  that 
shewarb.  the  close  was  the  soil  and  freehold  of  the.  Dean  and  Chapter 
of  Worcester :  fourthly,  that  it  was  the  soil  and  freehold  of  one 
Walker :  fifthly,  that  B.  G.  was  seised  in  fee  of  the  building,  and 
being  so  seised,  demised  it  to  the  defendants,  who  thereupon 
entered,  &c. ;  and  because  the  said  goods  in  the  declaration 
mentioned  were  encumbering  the  said  building,  the  defendants 

*425  ]  removed  them  to  a  small  and  convenient  ^distance,  to  wit,  into 
the  said  close  of  the  plaintiff  adjoining  thereto,  and  there  left 
them  for  the  use  of  the  plaintiff,  the  said  close  of  the  plaintiff 
being  a  convenient  place  for  depositing  the  same,  &c.  The 
plaintiff  took  issue  on  the  four  first  pleas,  and  replied  to  th 
fifth,  that  B.  G.  was  not  seised  in  fee ;  on  which  also  issue  was 
joined.  At  the  trial  before  Parke,  B.,  at  the  last  Worcester 
Assizes,  the  jury  found  a  verdict  for  the  plaintiff  on  the  four  first 
issues,  and  for  the  defendant  on  the  fifth.    In  the  present  Term, 

Godson  moved  to  enter  up  judgment  for  the  plaintiff  nan 
obstante  veredicto,  on  the  fifth  plea : 

The  verdict  of  not  guilty  has  established  that  the  defendants 
were  guilty  of  a  trespass  both  to  the  building  and  the  close. 
The  question  therefore  is,  whether  they  could  lawfully  commit  a 
trespass  to  the  plaintiff's  land  for  the  purpose  of  placing  upon  it 
the  plaintiff's  own  goods,  having  removed  them  out  of  a  building 
in  which,  as  it  must  now  be  admitted,  he  had  wrongfully  placed 
them.  In  Hotighton  v.  Butler  (i),  where,  in  trespass  for  pulling 
down  and  carrying  away  a  gate,  the  defendant  pleaded  a  right  of 
way,  and  that  the  gate  being  wrongfully  erected  across  the  way, 
he  took  it  down  and  deposited  it  in  a  convenient  place  for  the 
plaintiff's  use,  to  which  the  plaintiff  replied  a  subsequent  con- 
version by  the  defendant  to  his  own  use ;  it  was  held,  that  proof 
that  the  defendant  put  the  gate  on  his  own  premises,  whence  the 
plaintiff  might  have  taken  it  if  he  pleased,  would  not  sustain 
the  replication.  This  case,  however,  differs  from  that ;  here  the 
depositing  of  the  goods  upon  the  close  has  been  found  to  be  a 
distinct  trespass. 


Cv/r.  adv.  vvlt. 
(1)  2R.  E.  411  (4T.  R.  364). 


ir 
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On  a  subsequent  day,  Parke,  B.,  delivered  judgment :  Rea 

r. 

This  was  a  case  which  stood  over  for  our  judgment,  on  a  Shbwaed. 
motion  made  to  enter  up  judgment  no7i  obstante  vei'edicto.  It  was  L  ^  *^  J 
contended  by  Mr,  Godstm^  that  the  law  did  not  allow  a  person 
to  enter  into  a  plaintiflF's  own  close,  even  for  the  purpose  of 
depositing  there  the  plaintiff's  own  goods,  which  he  had  wrong- 
fully placed  on  the  premises  of  the  defendant.  When  the  case 
was  moved,  it  occurred  to  me  that  there  was  an  authority  in 
Viner's  Abridgment  which  would  dispose  of  it.  I  have  since 
found  it ;  it  is  in  title  Trespass,  516,  pi.  17,  (I,  a),  and  also  in 
Roll.  Abr.  Trespass,  I,  pi.  17,  (p.  566),  where  it  is  said,  that  "  if 
a  man  comes  into  my  close  with  an  iron  bar  and  sledge,  and 
there  breaks  my  stones,  and  after  departs  and  leaves  the  sledge 
and  bar  in  my  close,  in  an  action  of  trespass  for  taking  and 
carrying  of  them  away,  I  may  justify  the  taking  of  them  and 
putting  them  in  the  close  of  the  plaintiff  himself  next  adjoining, 
especially  giving  notice  of  it  to  the  plaintiff,  (as  it  was  pleaded), 
inasmuch  as  they  were  brought  into  my  close  of  his  own  tort ; 
and  in  such  case  of  tort  I  am  not  bound  to  carry  them  to  the 
pound,  but  may  well  remove  the  wrong  done  to  myself  by  them, 
by  tort  of  the  plaintiff.  P.  11  Gar.  B.  B.,  between  Cole  and 
Maundy,  adjudged  upon  a  demurrer."  So  also,  if  a  man  finds 
cattle  trespassing  on  his  land,  he  may  chase  them  out,  and  is  not 
bound  to  distrain  them  damage  feasant :  Tyrringham's  case  (i). 

There  must  therefore  be  no  rule.  ,,  ,       ^      , 

Rule  refused. 


MAGEE  V.  ATKINSON  and  TOWNLEY.  isst. 

(2  Meeson  &  Welsby,  440—442  ;  S.  C.  6  L.  J.  (N.  S.)  Ex.  115.)  Exch,  of 

Plea*. 
A.,  a  broker  employed  by  B.  to  sell  certain  railway  sharee,  agreed        j.        , 

with  C,  D.'s  broker,  to  seU  him  fifty  shares,  of  which  A.  afterwards        '-        ^ 

informed  his  clerk  at  his  office,  who  made  an  entry  in  the  book  as  of  a 

sale  from  A.  to  C. ;  and  a  contract  note,  to  the  same  effect,  was  sent  to 

C.    A.  subsequently  saw  the  entry  in  the  book,  and  altered  it  by  writing 

the  name  of  B.  as  seller,  and  directed  another  note  to  be  sent  to  C,  with 

the  name  of  B.  as  seller.     A  fresh  note  was  accordingly  sent  the  same 

evening  or  the  next  morning,  but  C.  received  them  both  together  the 

next  morning,    C.  did  not  return  the  first  note,  nor  did  A.  request  to 

(1)  4  Co.  Bep.  38  b. 
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M A  o EE  baye  it  returned.    In  an  action  brought  by  D.  against  A.  for  breach  of  the 

^'  agreement,  in  not  completing  the  sale,  the  learned  Judge  who  tried  the 

ATKINSON.  cause  left  it  to  the  jury  to  say  whether  the  second  note  was  a  correction 

of  a  mistake  in  the  first,  and  told  the  jury  that  if  the  defendant  entered 
into  a  written  contract  in  his  own  name,  he  could  not  afterwards  set  up 
that  he  was  acting  as  broker  merely ;  and  that,  although  known  to  be  a 
broker,  if  he  signed  the  contract  in  his  own  name,  he  was  liable :  Held, 
that  this  was  no  misdirection.  Held,  also,  that  evidence  that  it  was  the 
custom  in  Liverpool  to  send  in  broker's  notes  without  disclosing  the 
principal's  name,  was  properly  rejected. 

Assumpsit  to  recover  damages  for  the  breach  of  an  agreement 
to  deliver  fifty  Great  Western  Railway  Shares.  The  defendants 
[  *44i  ]  traversed  the  promise  and  consideration.  *At  the  trial  before 
Patteson,  J.,  at  the  last  Liverpool  Assizes,  it  appeared  in  evidence 
that  the  defendants  were  share-brokers  in  Liverpool ;  that  in  the 
month  of  December  last,  Scholes,  the  plaintiff's  broker,  met  the 
defendant  Townley,  and  agreed  with  him  for  the  parchase  of  the 
shares  in  question.  The  defendant  Townley  had  himself  received 
orders  from  a  Mr.  Jacob  to  sell  the  shares  for  him.  After  the 
bargain  with  Scholes,  Townley  went  to  his  office  and  communi- 
cated to  his  clerks  that  he  had  effected  a  sale  of  fifty  shares  to 
Scholes,  and"  then  went  on  'Change  again.  One  of  the  clerks 
then  made  an  entry  in  the  book  of  a  sale  as  from  the  defendants 
to  Scholes,  and  a  contract  note  to  the  same  effect  was  sent  to 
Scholes.  Shortly  afterwards  Townley  returned  again  to  his 
office,  and  communicated  to  his  clerks  that  he  had  effected 
another  sale  to  a  person  of  the  name  of  Buttley,  and  directed 
notes  to  be  made  out  and  sent  to  Scholes  and  Buttley.  He  then 
learnt  that  the  note  to  Scholes  had  been  sent,  and  finding  it  to 
have  been  sent  in  the  defendants'  name,  he  altered  the  entry  in 
the  book,  by  inserting  the  name  of  Jacob  as  seller,  and  directed 
another  note  to  be  sent  to  Scholes  with  Jacob's  name  as  seller. 
A  fresh  note  was  sent  accordingly  either  that  evening  or  the  next 
morning,  and  Scholes  the  next  morning  received  the  two  notes 
together.  Scholes  did  not  return  the  second  note,  nor  did  the 
defendants  wish  to  have  the  first  returned.  Some  evidence  was 
given  of  an  alleged  admission  of  liability  by  the  defendants. 

The  learned  Judge  left  it  to  the  jury  to  say,  whether  the  second 
note  was  a  correction  of  a  mistake  in  the  first ;  and  he  told  the 
jury  that  if  the  defendants  entered  into  a  written  contract  in 
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their  own  names,  they  could  not  afterwards  set  up  that  they       Maqee 
were  acting  as  brokers  merely ;  and  although  known  to  be  agents,     Atkinson. 
if  the  defendants  signed  the  contract  in  their  own  names,  they 
were  liable. 

Evidence  was  also  tendered  at  the  trial  to  show  that  it  was 
the  custom  in  Liverpool  to  send  in  broker's  notes   ^without       [  *442  ] 
disclosing  the  principal's  name,  but  this  evidence  was  rejected. 
The  plaintiff  having  recovered  a  verdict  for  8592., 

Alexander  now  moved  for  a  new  trial,  on  the   ground  of 
misdirection,  and  of  the  rejection  of  evidence : 

He  contended  that  the  evidence  of  the  usage  ought  to  have 
been  received ;  and  that,  as  Mr.  Scholes  must  have  known  that 
the  defendants  were  brokers,  and  were  acting  as  agents,  they 
were  not  personally  liable,  and  that  the  learned  Judge  ought  so 
to  have  directed  the  jury.    He  cited  WiUon  v.  Hart  (i). 

Pabkb,  B.  : 

I  do  not  see  any  default  in  the  rejection  of  evidence,  because 
the  object  of  the  evidence  tendered  was  to  alter  the  written  con- 
tract. It  was  purely  a  question  for  the  jury,  and  was  properly 
left  to  them  to  consider  whether  the  second  note  was  a  mere 
correction  of  a  mistake,  or  whether  the  contract  was  that  stated 
in  the  first  note.  The  defendants  ought  to  have  asked  to  have 
the  first  note  given  back.     There  must  be  no  rule. 

Aldbbson,  B.  : 

The  custom  offered  to  be  proved  is  a  custom  to  violate  the 

common  law  of  England.     It  was  properly  left  to  the  jury  to  say 

whether  the  second  note  was  a  disclosure  of  the  principal's  name 

at  the  time  of  the  contract,  or  whether  it  was  adopted  as  a 

variation  of  the  contract. 

Rule  refused. 

(1)  7  Taunt.  295. 


6S8  1837.    EX.    2  MEE.  &  W.  450—451.  [;r.b. 

1837.  MINSHALL  AND  Another  v.  LLOYD,  Esq.  (J). 

sl^of       ^^  Meeeon  &  Welsby,  450—460 ;  S.  C.  1  M.  &  H.  125  ;  1  Jur.  336 ;  6  L.  J. 
Ple^,  (N.  S.)Ex.  115.) 

[  ^^  ^  In  1824,  A.  leased  to  B.  for  21  years,  a  colliery,  with  the  right  of 

putting  up  steam-engines,  &c.  &c.,  for  working  it,  subject  to  a  proviso 
for  re-entry  on  non-payment  of  rent,  or  insolvency.  B.  erected  on  the 
colliery  several  steam-engines,  affixed  in  the  ordinary  way  to  the  soil, 
and  afterwards,  in  1827,  assigned  the  colliery,  with  the  engines,  imple- 
ments, &c.  in  use  upon  it,  to  trustees,  in  trust  to  permit  B.  to  enjoy 
them  iLutil  default  in  payment  of  an  annuity  granted  by  him ;  and  on 
such  default  to  take  possession,  and  sell  them  and  pay  the  arrears.  In 
June,  1829,  A.  recovered  possession  of  the  premises  in  ejectment  brought 
in  pursuance  of  the  proviso  for  re-entry.  In  November,  1829,  the  engines 
and  other  articles  on  the  colliery  were  seized  under  a  fi,  fa,^  at  the  suit 
of  an  execution  creditor  of  B. :  Held,  that  the  trustees  could  not  recover 
the  steam-engines  in  trover  against  the  sheriff:  Held,  also,  that  the 
omission  of  the  trustees  to  take  possession  on  B.'s  default  in  payment  of 
the  annuity,  did  not  avoid  the  assignment. 

In  an  action  of  trover  against  the  sheriff,  for  goods  seized  under  a 
fi,  fa.,  the  warrant  of  seizure  was  not  produced,  nor  any  notice  given  to 
produce  it.  It  was  proved  that  the  sheriffs  officer  who  made  the  seizure 
had  put  his  son  into  possession,  and  given  the  warrant  to  him ;  the  son 
stated  that  be  believed  he  returned  it  either  to  his  father  or  to  the  sherifTs 
office.  The  officer  said  that  it  was  his  custom  to  deliver  the  warrants  to 
the  auctioneer,  that  they  might  be  transmitted  with  the  auction- sheet 
to  the  Excise- office,  through  the  supervisor  of  excise  for  the  district : 
that  he  had  searched  his  own  papers  for  it,  and  had  inquired  for  it  at  the 
sheriff's  office.  A  search  was  also  proved  among  the  auctioneer's  papers, 
^  and  at  the  ExciBe-offioe;  but  the  supervisor  was  not  called,  nor  any 
search  of  his  papers  proved :  Held,  that  reasonable  proof  was  given  of 
the  loss  of  the  warrant,  so  as  to  let  in  secondary  evidence  of  its  contents, 
in  order  to  connect  the  sheriff  with  the  officer. 

Tboveb  for  steam  engines,  whimseys,  pumps,  waggons,  iron 
rails,  and  other  machinery  and  implements  of  a  colliery.  Pleas, 
[  *45i  ]  first,  not  guilty  ;  secondly,  that  the  goods  *and  chattels  in  the 
declaration  mentioned  were  not  the  property  of  the  plaintiffs ; 
thirdly,  the  Statute  of  Limitations :  on  which  issues  were  joined. 
At  the  trial  before  Yaughan,  J.,  at  the  Denbighshire  Summer 
Assizes,  1886,  the  facts  appeared  to  be  as  follows : 

By  lease,  dated  1st  June,  1824,  Mrs  Sarah  Youde,  being  tenant 
for  life  of  an  estate  called  the  Flas  Madoc  estate,  and  certain 
collieries  therein,  called  the  Flas  Madoc  collieries,  in  the  parish 
of  Buabon,  in  the  county  of  Denbigh,  demised  to  her  son  Edward 

(1)  See,  on  similar  principle,  In  re  Ch.  Div.  100,  48  L.  J.  Bank.  22. — 
RobtrU,   Ex  parte    Brook  (1878)  10      E.  C. 
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Youde,  who  was  tenant  in  remainder  of  the  same  property,  all  Minbhall 
the  mines  of  coal  and  other  minerals  being  in  and  upon  the  said  lloyd. 
hereditaments  cmd  premises  called  the  Plas  Madoc  estate,  for 
twenty-one  years,  at  an  annual  rent  of  SOOZ.,  with  power  to  him 
to  erect  and  set  up  steam  and  other  engines,  machinery,  &c. 
&c.,  necessary  for  working  the  mines ;  subject  to  a  proviso  for 
re-entry  on  default  in  payment  of  the  rent  for  forty  days  after 
any  of  the  days  appointed  for  payment,  or  if  the  lessee,  his 
executors,  (&c.,  should  make  any  assignment  for  the  benefit  of 
his  creditors,  or  should  become  insolvent.  In  the  course  of  the 
years  1825  and  1826  Edward  Youde  placed  on  the  premises 
variooB  engines,  machinery,  and  implements,  including  those 
which  were  the  subject  of  this  action.  The  steam-engines  and 
other  stationary  machinery  were  let  into  the  ground  in  the  usual 
manner.  By  indentures  of  lease  and  release,  dated  the  8rd  and 
4th  January,  1827,  Edward  Youde,  in  consideration  of  5,000Z., 
granted  to  Mrs.  Elizabeth  Whalley  an  annuity  of  8502.  during 
his  life,  and  conveyed  and  assigned  to  the  plaintiffs,  Messrs. 
Minshall  and  Veysey,  as  trustees  for  Mrs.  Whalley,  all  his 
interest  in  the  Plas  Madoc  mansion-house  and  estate,  the  mines 
of  coal  and  other  minerals  lying  within  or  under  the  same,  and 
all  the  steam-engines,  boats,  waggons,  horses,  carriages,  and 
other  things  of  him  the  said  Edward  Youde  which  then  were,  or 
at  any  time  during  the  continuance  of  the  annuity  ^should  be,  [  *452  ] 
used  or  employed  in  the  mining,  working,  and  carrying  away  of 
such  coals  and  other  mines  and  minerals,  upon  trust  to  permit 
Edward  Youde  to  hold  and  enjoy  the  said  hereditaments  and 
premises  until  default  should  be  made  in  payment  of  the  annuity 
for  two  calendar  months  after  any  of  the  days  of  payment,  and 
on  such  default  to  enter,  and  sell  and  dispose  of  them  in  order 
to  satisfy  the  arrears.  Edward  Youde  continued  to  work  the 
mines  on  his  own  account  until  the  month  of  November,  1827, 
when  he  underlet  them  for  fourteen  years  to  the  plaintiff  Veysey, 
together  with  two  other  persons  of  the  names  of  Jackson  and 
Saunders.  The  rent  of  3002.  reserved  by  the  original  lease 
having  fallen  into  arrear,  and  Edward  Youde  being  in  a  state  of 
insolvency,  Mrs.  Youde  brought  an  ejectment  to  recover  posses- 
sion of  the  mines  under  the  proviso  for  re-entry,  and  iu  June, 
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MiNBHALL  1829,  the  whole  of  the  premises  were  delivered  to  her  bj  the 
Llotd.  sheriff  of  Denbighshire  under  a  writ  of  possession ;  and  she 
continued  to  work  one  of  the  mines.  In  November,  1829,  thd 
engines,  machinery,  and  implements,  which  still  remained  on 
the  premises,  were  seized  onder  an  alias  Jieri  facias  issued  upon 
a  judgment  at  the  suit  of  the  assignees  of  Messrs.  Gorser,  Najlor, 
&  Co.,  bankers  at  Whitchurch,  Shropshire,  against  Edward 
Youde  and  his  sister  Julia  Youde,  for  a  debt  of  upwards  of  800Z. 
due  on  certain  promissory  notes:  and  on  the  9th  November, 
they  were  sold  to  satisfy  this  execution.  On  the  Srd  October, 
1885,  the  present  action  was  commenced  by  the  plaintiffs  as  the 
trustees  of  Mrs.  Whalley,  (to  whom  no  payment  had  ever  been 
made  on  account  of  the  annuity),  against  the  defendant,  who  was 
the  sheriff  of  Denbighshire  at  the  time  of  the  above  seizure  and 
sale,  to  recover  the  value  of  the  engines,  machinery,  &c.  so  sold. 
The  warrant  under  which  the  officer  levied  was  not  produced, 
nor  was  any  notice  given  to  the  defendant  to  produce  it.  The 
writ  ot  fieri  facias  was  produced  by  the  defendant,  but  no  memo- 

[  *453  ]  randum  or  indorsement  of  the  officer's  name  appeared  *upon  it. 
The  officer,  John  Wild,  was  called,  and  stated  that  he  made  the 
levy,  and  should  not  have  done  so  without  a  warrant ;  that  the 
custom  at  that  time  was  for  the  officers  to  deliver  such  warrants 
to  the  auctioneer  who  sold  the  goods,  in  order  that  they  might  be 
transmitted  to  the  excise  office  together  with  the  auction  sheet : 
that  he  had  searched  among  his  papers,  and  had  inquired  at  the 
under-sheriff's  office,  but  could  not  find  the  warrant.  He  stated 
also  that  he  had  put  his  son  into  possession  after  the  levy  was 
made,  and,  as  he  believed,  gave  him  the  warrant.  The  son, 
being  also  called,  said  that  his  father  put  him  into  possession, 
and  gave  him  the  warrant ;  and  that  he  believed  he  returned  it 
either  to  his  father  or  to  the  sheriff's  office.  The  plaintiffs  then 
called  the  widow  and  executrix  of  the  auctioneer,  who  proved 
that  she  had  searched  her  husband's  papers  for  the  warrant 
without  finding  it ;  and  also  a  clerk  from  the  head  excise  office 
in  London,  who  produced  from  the  office  the  auction  sheet  of 
this  sale,  and  said  that  no  warrant  was  attached  to  it,  and  that 
the  excise  laws  did  not  require  the  warrants  to  be  transmitted  to 
the  office.    He  stated,  however,  on  cross-examination,  that  the 
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auction  sheets  were  forwarded  through  the  supervisor  of  excise     Minbhall 

for  the  district,  who  sent  up  at  one  time  the  auction  sheets  of       llotd. 

many  sales ;  that  all  those  so  sent  up  together  were  kept  in  the 

same  envelope ;  that  in  the  envelope  in  which  this  was  found 

there  were  many  others,  to  none  of  which  warrants  were  annexed ; 

and  that  he  had  not  searched  beyond  that  envelope.     The 

supervisor  was  not  called,  nor  was  any  search  proved  among  his 

papers.     It  was  objected  for  the  defendant,  that  this  evidence 

was  not  sufficient  to  let  in  secondary  proof  of  the  warrant ;  the 

learned  Judge  however  ruled  that  it  was,  but  gave  the  defendant 

leave  to  move  to  enter  a  nonsuit,  if  the  Court  should  be  of  a 

different  opinion.    The  authority  of  the  defendant  for  the  seizure 

under  Hie  fieri  facias  was  accordingly  proved  by  *the  bailiff ;  and       [  '^M  ] 

the  value  of  the  engines,  machinery,  and  implements  sold  being 

estimated  by  consent  at  1,000Z.,  and  that  of  the  steam  engines 

and  other  fixed  machinery  at  760L,  a  verdict  was  taken  for  the 

plaintiffs  for  the  former  sum,  subject  to  a  motion  for  a  nonsuit 

on  the  point  before  stated,  and  also  on  the  ground  that  the 

transfer  of  the  machinery,  &c.  by  the  annuity  deed  was  void  for 

want  of  a  change  of  possession ;  or  to  reduce  the  damages  by  the 

latter  sum,  on  the  grounds  that  by  the  possession  taken  under 

the  ejectment  the  engines  revested  in  Mrs.  Youde,  the  lessor,  and 

also  that  trover  could  not  be  maintained  for  such  engines. 

In  Michaelmas  Term,  CreasweU  moved  pursuant  to  the  leave 
reserved,  and  obtained  a  rule  on  all  the  above  points,  excepting 
that  as  to  the  invalidity  of  the  annuity  deed ;  the  Court  observing 
that  the  case  was  very  different  from  that  of  an  omission  to  take 
possession  under  a  deed  contemplating  an  immediate  change  of 
possession.  Here  the  deed  contemplated  that  Edward  Youde 
should  continue  in  possession  until  default,  and  it  was  the  mere 
omission  of  the  trustees  to  take  possession  after  default. 

Jervis  and  Mathetv  now  showed  cause  against  the  rule : 

First,  there  was  sufficient  proof  of  search  for  the  warrant  to 
let  in  secondary  evidence,  in  order  to  connect  the  sheriff  with 
the  bailiff.    *    ♦    * 

2ndly.  It  must  be  admitted  that  trover  cannot  be  maintained       [  455  ] 
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MiNSHALL  for  articles  which  are  strictly  fixtures.  But  it  is  sabmitted  that 
Lj>o'td.  these  engines  are  not  so,  but  are  rather  to  be  considered  as  mere 
annexations  to  the  freehold  ;  or  at  all  events,  that  they  are  such 
fixtures  as  are  privileged  for  the  purposes  of  trade,  and  were 
removable  and  assignable  by  the  lessee.  There  seems,  moreover, 
to  be  a  distinction  between  those  fixtures  which  a  tenant  volun- 
tarily surrenders  to  the  landlord  at  the  expiration  of  his  term, 
and  those  which  the  landlord  takes  by  a  compulsory  entry.  In 
Lyde  v.  Russell  (i),  the  Goubt  acted  upon  the  doctrine  that  on 
the  expiration  of  the  term  fixtures  put  up  by  the  tenant  become 
a  gift  in  law  to  the  reversioner.  That  principle  cannot  be 
applied  to  the  case  where  the  reversioner  takes  compulsory 
possession  of  them.  So  also,  where  the  tenancy  is  deter- 
[  •466  ]  mined  by  death,  fixtures  erected  during  *the  term  will  not  go 
to  the  landlord.  In  Davis  v.  Jones  (2),  certain  parts  of  a 
machine  put  up  by  the  tenant  during  his  term,  which  were 
capable  of  being  removed  without  injuring  the  other  parts  of 
the  machine  or  the  building,  and  had  been  usually  valued 
between  the  outgoing  and  incoming  tenant,  were  held  to  be 
the  goods  and  chattels  of  the  outgoing  tenant,  for  which  he 
might  maintain  trover.  The  relaxation  of  the  old  strict  rule 
as  to  fixtures  is  much  greater  as  between  landlord  and  tenant 
than  as  between  heir  and  executor  :  Lawton  v.  Lawton  (3) ; 
Loj-d  Dudley  v.  Lord  Ward  (4). 

(Parke,  B.  :  One  question  is,  whether,  in  strict  law,  the  plain- 
tiffs, who  represent  Edward  Youde,  the  lessee,  could  derive  from 
him  any  greater  right  than  to  remove  the  fixtures  during  the 
term,  or  while  they  continued  in  possession  after  it  expired  ? 
Even  supposing  these  engines,  therefore,  to  be  the  subject  of  an 
action  of  trover,  can  the  plaintiffs  maintain  trover  for  them  ?) 

The  plea  alleges  that  they  are  not  the  plaintiff's  goods  for  any 
purposes :  the  sheriff,  at  all  events,  has  no  right  to  say  that 
as  against  the  plaintiffs.  The  rule  of  law  established  by  the 
modern  cases  is,  that  the  lessee  has  a  right  to  remove  articles 
annexed  to  the  freehold,  which  are  removable  without  injury 

(1)  35  R.  E.  327  (1  B.  &  Ad.  394).  (3)  3  Atk.  13. 

(2)  20  R.  R.  396  (2  B.  &  Aid.  165).  (4)  Ambl.  13. 
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to   the  freehold  :    Penton    v.   Robert  (l)  ;  Elwes  v.   Maw  (2) ;     Minshall 
Trappes  v.  Harter  (3) ;   and  for  such  annexations  trover  may       lloVd. 
be  maintained. 

(Parke,  B.  :  Some  doubt  has  been  thrown  on  Trappes  v.  Harter^ 
as  far  as  it  bears  upon  this  point.) 

CresBweli,  Tyrwhitt,  and  Welshy^  in  support  of  the  rule : 

First,  no  snifficient  search  for  the  warrant  was  proved,  so  as 
io  let  in  secondary  evidence.     *     *    ♦ 

Secondly,  the  whole  engines  being  affixed  to  the  freehold,  are  -  [  457  l 
not  the  less  fixtures,  because  parts  of  them  may  be  removed 
without  damage  to  the  freehold  itself.  The  removal  even  of 
those  parts  would  prevent  the  engines  from  working,  and  so 
be  an  injury  to  the  freehold.  Nor  is  there  any  distinction 
between  the  case  where  the  term  expires  by  effluxion  of  time, 
and  where  it  is  determined  by  forfeiture :  Storer  v.  Hunter  (4). 
It  is  not,  in  such  case,  ^determined  by  the  act  of  the  landlord,  [  ^458  ] 
but  by  the  wilful  default  of  the  tenant.  If  the  fixtures  are  to 
be  considered  as  reverting  to  the  landlord  by  the  gift  of  the 
tenant,  it  would  follow  that  the  tenant's  declaration  that  he 
did  not  intend  to  give  them  to  the  landlord  might  defeat 
such  gift. 

(Albebson,  B.  :  Is  it  not  a  presumption  of  law  that  he 
gives  them  to  the  landlord,  unless  he  removes  them  during 
the  term?) 

It  is  by  no  means  certain  that  the  lessee  had  the  right  to 
remove  these  engines  at  all ;  but  if  he  had,  that  right  was 
clearly  co-existent  only  with  his  tenancy. 

But,  at  all  events,  they  cannot  be  recovered  in  trover:  Lee 
V.  Risdon  (6),  Coombs  v.  Beaumont  (6),  Hallen  v.  Runder  (7), 
BoydeU  v.  M' Michael  (8).     The  authority  of  Trappes  v.  Harter, 

(1)  6  B.  R.  376}(2  East,  88).  (6)  39  E.  E.  400  (5  B.  &  Ad.  72  ; 

(2)  6  B.  R.  523  (3  Bast.  38).  2  N.  &  M.  235). 

(3)  2  Cr.  &  M.  163;  3  Tyr.  603.  (7)  40  R.  E.  551  (1  Cr.  M.  &  B. 

(4)  3  B.  &  C.  368  ;  5  Dowl.  &  By.  266). 

240.  (B)  40  B.  B.  519  (1  Cr.  M.  &  B. 

(5)  17  B.  B.  484  (7  Tatmt.  188).  177). 
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MIN8HALL    which  is  the  only  case  apparently  in  favour  of  the  plaintiflFs 
Lloto       on  this  point,  has  been  much  shaken  by  the  two  latter  cases. 

Pabee,  B.  : 

I  think  the  rule  should  be  discharged  as  to  entering  a  nonsuit^ 
but  that  it  must  be  made  absolute  for  reducing  the  damages  to 
the  value  of  the  moveable  articles.  The  first  point  is,  whether 
reasonable  diligence  was  used  to  find  the  warrant,  so  as  to  raise 
a  presumption  of  its  loss:  that  is  a  question  for  the  Court  to 
decide.  Prima  facie,  the  warrant  ought  to  be  produced  as  the 
authority  under  which  the  seizure  is  made ;  if  it  be  not  pro- 
duced, due  diligence  must  be  shown  to  have  been  used  to  find  it. 
I  think  in  this  case  due  diligence  was  used.  The  officer  receives 
the  warrant  from  the  sheriff,  and  ought  to  keep  it  for  his  own 
protection ;  he  is  not  necessarily  to  leave  it  in  the  possession  of 
the  sheriff.  Here  the  officer  is  called,  and  he  has  it  not ;  and 
on  his  evidence,  I  think  the  sheriff's  office  is  excluded;  for  he 
says  he  inquired  there  for  it  in  vain.  According  to  his  evidence, 
[  *^o9  ]  it  comes  into  the  hands  of  *the  auctioneer :  the  son's  statement, 
however,  is  that  it  was  delivered  to  him ;  but  he  does  not  pro- 
duce it,  and  it  may  reasonably  be  presumed  that  it  was  returned 
by  him  to  his  father.  That  brings  it  back  to  the  hands  of  the 
auctioneer,  whose  business  it  was  to  transmit  it  through  the 
supervisor  to  the  Excise  Office.  We  must  conclude  that  the 
supervisor  did  his  duty,  and  sent  up  all  the  papers  delivered 
to  him ;  nor  is  it  a  document  which  he  would  be  likely  to  keep. 
The  reasonable  presumption  is,  therefore,  that  it  was  lost  by  the 
sheriff's  officer  or  the  auctioneer. 

Then,  as  to  the  other  point,  we  must  take  these  engines,  on 
the  report  of  the  learned  Judge,  to  have  been  in  part  affixed  in 
a  substantial  manner  to  the  freehold,  in  the  ordinary  way  in 
which  steam-engines  are  erected ;  and  the  law  is  clearly  settled 
by  the  cases  of  Lee  v.  Risdon,  and  Hallen  v.  Rund^r,  that  every 
thing  substantially  and  permanently  affixed  to  the  soil  is  in  law 
a  fixture.  The  principle  of  law  is,  that  "  quicquid  solo  plantatur 
solo  cediV  The  right  of  a  tenant  is  only  to  remove  during  his 
term  the  fixtures  he  may  have  put  up,  and  so  to  make  them 
cease  to  be  any  longer  fixtm*es.     That  right  of  the  tenant 
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enables  the  sheriff  to  take  them  under  a  writ,  for  the  benefit     Minshall 

of  the   tenant's  creditor.     I  assent  to  the  doctrine  laid  down       llotd. 

in  Coombs  v.  Beaumont  and  Boy  dell  v.   M' Michael,  that  such 

fixtures  are  not  goods  and  chattels  within  the  bankrupt  law, 

though  they  are  goods  and  chattels  when  made  such  by  the 

tenant's  severance,  or  for  the  benefit  of  execution  creditors. 

The  old  law,  as  laid  down  by  Lord  Holt  in  Poole's  case  (i), 

cited  in  Lyde  v.  RtLsseU  and  Penton  v.  Rohart,  was  as  I  have 

stated.    These  engines,  therefore,  were  never  goods  and  chattels 

at  all,  so  as  to  pass  to  the  plaintiffs.     They  had  only  the  same 

right  of  removal  as  the  tenant,  which  certainly  ceased  in  June, 

1829 :  and  that  right  of  removal  would  not  have  enabled  him 

to  sue  in  trover  for  them,  *Qven  during  his  term.     The  judg-       [  •460  ] 

ment  in  Davis  v.  Jones  proceeded  entirely  on  the  ground  that 

the  jibs,  which  were  the  subject  of  the  action,  were  not  fixtures 

at  all,  but  mere  personal  chattels.     Here  there  is  no  doubt  that 

the  steam-engines  were  left  af&xed  to  the  freehold  after  the 

expiration  of  the  term,  and  after  the  plaintiffs  had  any  right 

to  consider  themselves  tenants ;  and  I  am  of  opinion  that  trover 

is  not  maintainable  for  them. 

BOLLAND,  B. : 

I  am  of  the  same  opinion.  As  to  the  first  point,  I  think 
there  was  suf5cient  evidence  of  search  for  the  warrant  to  let 
in  secondary  evidence.  As  to  the  other  point,  there  is  no  doubt 
that  these  steam-engines  are  found  to  have  been  fixed  to  the 
freehold.  I  do  not  go  the  whole  length  of  saying  that  there 
may  not  be  engines  of  this  kind  such  as  to  entitle  the  tenant 
to  remove  them ;  there  are  cases  in  which  it  can  be  done 
without  any  injury  to  the  freehold  at  all.  But  whether  the 
tenant  here  had  a  right  to  remove  them  or  not,  the  present 
question  is  put  an  end  to  by  the  case  of  Lee  v.  Risdon;  he 
did  not  remove  them  during  his  term,  and  his  right  was  then 
determined. 

Aldbrson,  B.  : 

I  am  clearly  of  the  same  opinion  on  both  points.  Fixtures 
cannot  become  goods  and  chattels  until  the  tenant  has  exercised 

(1)  1  Salk.  368. 
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MIN8HALL  hia  right  of  making  them  so,  which  he  can  only  exercise  during 
Llotd.  liiB  possession.  The  moment  that  expires  he  cannot  remove 
them ;  and  trover  cannot,  therefore,  be  maintained  for  them. 
Lord  Holt  (i)  expressly  pats  the  tenant's  power  to  remove 
erections  put  up  for  carrying  on  trade,  on  the  gromid  of  its 
being  a  power  coupled  with  an  interest. 

Rtde  absolute  to  reduce  the  damageg. 


1837.  NORTON  V.  ELLAM  (2). 

Btch,  of       (2  Meeson  &  Welsby,  461—464 ;  S.  0.  1  M.  &  H.  69;  1  Jur.  433;  6  L.  J. 
-Pi«w.  (N.  S.)  Ex.  121.) 

'-        -'  On  a  note  payable  with  interest  on  demand,  the  Statute  of  Limitations 

begins  to  run  from  the  date  of  the  note. 

Assumpsit  on  a  promissory  note,  payable  on  demand,  with 
lawful  interest.  Plea,  that  the  cause  of  action  did  not  accrue 
within  six  years. 

At  the  trial  before  Lord  Abinger,  G.B.,  at  the  Middlesex 
sittings  after  last  Michaelmas  Term,  the  note  given  in  evidence 
was  in  the  following  form :  ''I  promise  to  pay  400Z.  on  demand, 
with  lawful  interest."  The  question  was,  whether  the  statute 
ran  from  the  date  of  the  note,  or  from  the  time  of  the  demand. 
A  verdict  was  taken  for  the  plaintiff,  with  liberty  to  the  defen- 
dant to  move  to  enter  a  nonsuit,  if  the  Court  should  be  of 
opinion  that  the  statute  began  to  run  from  the  date  of  the 
note,  there  having  been  a  demand  within  six  years  after  the 
date  of  the  note,  but  no  subsequent  promise  to  pay. 

Butt  having  in  Hilary  Term  last  obtained  a  rule  accordingly, 

Petersdorff  now  showed  cause  : 

When  a  note  is  payable  on  demand,  a  demand  is  necessary 
before  the  statute  can  begin  to  run.  In  the  old  editions  of 
Selwyn's  N.  P.  a  case  is  quoted,  Christie  v.  Fonaick,  in  which 
it  is  stated  to  have  been  held  that  a  note  payable  on  demand 

(1)  1  Salk.  168.  In  re  George,  Francis  v.  Bruce  (1890) 

(2)  Cited  and  followed  in  In  re  44  Ch.  D.  627,  59  L.  J.  Gh.  709. — 
Bethell,  Bethell  v.  Bethell  (1887)  34      R.  C. 

Ch.  D.  661,  66  L.  J.  Ch.  334;  and  in 
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is  payable  immediately,  and   that  the   Statute  of  Limitatipns      Norton 
runs  from  the  date ;   but,  in  a  subsequent  edition   (the  7th),        ellam. 
p.  884,  it  is  said :  '*  With  respect  to  promissory  notes  payable 
on  demand,  the  statute  runs  not  from  the  date  of  the  note, 
but  from  the  time  of  the  demand  ;*'  and  a  'Hate  case  in  B.  B., 
overruling  Chriatie  v.  Fonsich,**  is  referred  to.    A  strong  argu- 
ment arises  from  the  circumstance  of  its  being  made  payable 
with  interest,  as  it  shows  that  the  parties  intended  some  time 
to  elapse  before  a   demand.     In  Rumball  v.  Ball  (i),  it  was 
certainly  held  that  in  debt  on  a  note  payable  *on  demand,  it       [  ♦462  ] 
is  not  necessary  to  allege  a  demand  in  the  declaration ;  because 
the  bringing  the  action   was  a  demand ;   but  that  was  in  an 
action  by  bill.    That  is  now   altered,   the  writ  of    summons 
being  made  in  all  cases  the  commencement  of  the  action.     To 
say  that  the  statute  runs  from  the  date  of  a  note  payable  on 
demand,  would  be  to  say  that   there  is  a  breach  of  contract 
the  moment  the  note  is  written  :   but  there  can  be  no  such 
thing  as  this  in  law  or  reason,  that  a  breach  of  an  obligation 
can  exist  at  the  instant  of  its  creation ;   some  interval  must 
be  allowed  ;   but  even  if  it  is  possible  to  say  that  there  is  a 
breach  of  contract  immediately,  in  an  ordinary  case,  it  cannot 
be  80   where  a  security  is  payable  with  interest,  since  that 
shows  that  some  time  must  intervene  before  the  money  is 
payable.    In  Barotigh  v.  White  (2),  where,  in  an  action  by  the 
indorsee  against  the  maker  of  a  promissory  note,  payable  with 
interest  on  demand,  the  plaintiff  having  proved  that  he  gave 
value  for  it,  the  defendant  tendered  evidence  of  declarations 
made  by  the  payee  when  the  note  was  in  his  possession,  that 
he,  the  payee,  gave  no  consideration  for  it  to  the  maker;  it 
was  held  that  such  evidence  was  inadmissible,  as  the  plaintiff 
could  not  be  identified  with  the  payee,  and  the  note  could  not 
be  treated  as  overdue  at  the  time  of  the  indorsement:  and 
Bayley,   J.,   in  delivering  his  judgment,   puts  a  case  which 
applies  to  the  present.     ''It  is  said  that  in  Banks  v.  Colwell, 
BuLLER,  J.,  treated  a  note  payable  on  demand  as  a  note  taken 
by  an    indorsee    after    it    was    due ;    we    are    not,   however, 
acquainted  with  all   the  circumstances  of  that  case;  payment 
(1)  10  Mod.  38,  (2)  4  B.  &  a  320, 
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NoBTON  might  have  been  demanded  before  the  indorsement,  and, 
Ellam.  indeed,  it  is  stated  that  several  payments  had  been  made  on 
account."  So  that  he  seems  to  have  considered  that  there 
woald  be  no  breach  mitil  a  demand  had  been  made.  In  Homes 
V.  Kemson  (i),  it  was  held  that  on  a  bill  payable  after  sight  no 
[*463]  debt  accrues  until  *it  is  presented  for  payment,  and  that  the 
statute  was  therefore  no  bar  unless  it  had  been  presented  for 
payment  six  years  before  the  action  commenced. 

(Aldebson,  B.  :  Do  not  the  cases,  which  have  decided  that 
the  bringing  the  action  is  a  demand,  show  that  there  has  been  a 
previous  breach  ?) 

If  the  time  is  to  be  calculated  from  the  date,  there  could  be  no 
plea  of  tender  when  the  bill  is  payable  on  demand. 

(Parke,  B.  :  Yes,  just  as  much  as  there  can  be  a  plea  of  tender 
to  goods  sold  and  delivered,  payable  for  on  request ;  a  tender  of 
the  amount  of  the  note  with  interest  de  die  in  diem,  at  any  time, 
would  be  a  good  plea.  The  contract  on  the  note  is  in  a  state  of 
being  broken  perpetually,  if  the  party  does  not  pay  it.) 

If  the  law  be  so,  this  difficulty  arises,  that  a  breach  of  contract 
would  be  admitted  upon  the  record,  giving  a  right  to  damages 
beyond  the  amount  of  the  note  ;  or  if  more  were  tendered  than 
the  amount  of  the  note,  then  a  breach  of  contract  is  confessed, 
and  the  tender  would  be  unavailable.  The  difficulty  is,  that 
where  a  note  is  made  payable  on  demand,  with  interest,  the 
parties  contemplate  that  some  interval  shall  elapse  before  the 
money  is  required  to  be  paid  ;  that  is,  that  some  interest  should 
have  accrued  due.  Principal  and  interest  were  stipulated  to  be 
paid  :  to  hold  that  the  note  was  due  from  the  date,  would  be  to 
vary  the  terms  of  the  contract,  and  exclude  the  right  not  to 
be  sued  till  some  interest  had  become  payable.  The  question  in 
all  cases  of  this  kind  is,  what  were  the  objects  of  the  contracting 
parties?  Can  the  Court  say,  on  looking  at  this  document, 
that  immediate  payment  was  contemplated,  and  not  a  loan  for 
3ome  interval,  however  short  ?     The  note  was  payable  either  at 

(1)  11  B.  B.  594  (2  Taunt  323). 
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the  moment  when  given,  or  after  demand.     It  could  not  be      Norton 
payable  at  the  moment  when  given,  becaase  the  contingency  of       ellam. 
accruing  interest  had  not  and  could  not  have  happened ;    if 
payable  after  demand,  then  the  plaintiff  obtains  leave  to  sue. 
The  case  of  goods  sold,  or  money  lent,  is  not  analogous,  because 
there  there  is  ^nothing  to  negative  the  idea  of    immediate      [  *464  ] 
liability  to  pay.      The  creation   of    the  debt  and  the  corre- 
sponding duty  of  discharging  it  are  co-existent  and  strictly 
contemporsoieous. 

Butt,  contra,  referred  to  Selw.  N.  P.,  8th  edition,  852,  where 
it  is  said :  '*  The  statute  runs  from  the  date  of  the  note,  and  not 
from  the  time  of  the  demand." 

Pabke,  B.  : 

I  entertain  no  doubt  at  all  on  this  point.  It  is  the  same  as 
the  case  of  money  lent  payable  upon  request,  with  interest, 
where  no  demand  is  necessary  before  bringing  the  action. 
There  is  no  obligation  in  law  to  give  any  notice  at  all ;  if  you 
choose  to  make  it  part  of  the  contract  that  notice  shall  be  given, 
you  may  do  so.  The  debt  which  constitutes  the  cause  of  action 
arises  instantly  on  the  loan.  Where  money  is  lent,  simply,  it  is 
not  denied  that  the  statute  begins  to  run  from  the  time  of 
lending.  Then  is  there  any  difference  where  it  is  payable  with 
interest  ?  It  is  quite  clear  that  a  promissory  note,  payable  on 
demand,  is  a  present  debt,  and  is  payable  without  any  demand, 
and  the  statute  begins  to  run  from  the  date  of  it.  Then  the 
stipulation  for  compensation  in  the  shape  of  interest  makes  no 
difference,  except  that  therehy  the  debt  is  continually  increasing 
de  die  in  diem.  It  is  quite  different  from  the  case  of  a  note 
payable  at  sight,  because  there,  by  the  terms  of  the  contract,  it 
must  be  shown  before  the  action  is  brought. 

AliOERBON,  B. : 

I  am  of  the  same  opinion.  It  must  be  so  unless  there  is 
something  to  show  that  a  demand  is  to  be  a  collateral  matter. 

Btde  absolute  to  enter  a  nonsuit. 
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1837,       CANNAN  AND  Others,  Assignees  of  Hbaley,  a  Bankrupt, 
ExcKof  V.  WOOD  AND  Another. 

Plea$, 

P  ^g.  ,  (2  Meeson  &  Welsby,  466—471 ;  S.  C.  6  L.  J.  (N.  S.)  Ex.  112.) 

A  delivery  of  goods,  hmd  fide,  made  in  part  payment  of  a  previous 
debt,  after  a  secret  act  of  bankruptcy  committed  by  the  debtor,  is  a 
payment  protected  by  the  82nd  section  of  6  Qeo.  lY.  c.  16  (1). 

Trover  to  recover  the  value  of  certain  silks,  the  property  of 
the  plaintiff.  Plea,  that  the  silks  were  not  the  property  of  the 
plaintiff. 

At  the  trial  before  Lord  Abinger,  G.  B.,  at  the  London 
sittings  after  last  Michaelmas  Term,  it  appeared  that  the 
plaintiffs  were  the  assignees  of  Healey,  the  bankrupt,  who  had 
been  a  dealer  in  laces  and  fringes,  and  that  the  defendants  were 
lace-merchants,  living  at  Manchester.  The  action  was  brought 
to  recover  the  sum  of  S5{.,  being  the  value  of  two  parcels  of 
goods  (principally  fringes  and  silks,  part  made  up,  and  part 
in  an  unmanufactured  state),  given  by  the  bankrupt  to  the 
defendants,  under  the  following  circumstances :  The  bankrupt 
being  indebted  to  the  defendants,  the  latter  made  repeated 
applications  for  payment ;  in  consequence  of  which  pressure  the 
bankrupt,  on  the  11th  and  12th  of  June,  1885,  delivered  to  the 
defendants  two  parcels  of  goods,  in  part  payment  of  the  debt, 
and  a  few  days  afterwards  a  cognovit  was  given  for  the  residue. 
The  fringes  were  such  as  the  bankrupt  sold  in  his  trade,  and  the 
unmanufactured  silks  such  as  he  required  for  his  business,  but 
both  were  articles  of  a  description  not  required  by  the  defendants 
for  their  business  or  otherwise,  and  would  not  have  been  taken 
if  money  could  have  been  obtained  from  the  bankrupt.  The 
bankrupt  had  previously  committed  a  secret  act  of  bankruptcy, 
and  a  fiat  was  subsequently  issued  against  him  on  the  29th 
of  June.  The  learned  Judge  left  it  to  the  jury  to  say,  whether 
this  was  a  payment  in  the  due  course  of  trade,  which  they  found 
it  was  not,  and  the  plaintiff  obtained  a  verdict ;  the  learned 
Judge  giving  the  defendants  leave  to  move  to  enter  a  nonsuit,  if 
the  Court  should  be  of  opinion  that  this  was  a  payment  protected 

(1)  See  now  the  Bankruptcy  Act,  1883  (46  &  47  Vict  c.  52),  s.  49. — 
E,  C. 
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by  the  82nd  *Bection  of  the  6  Geo.  IV.  c.  16.    In  Hilary  Term      cannan 
last  Erie  obtained  a  rule  accordingly,  against  which  Wood. 

[  •466  ] 

Channell  now  showed  cause  : 

The  question  is,  whether  this  is  a  payment  which  is  protected 
by  the  82nd  section  of  the  Bankrupt  Act,  6  Geo.  lY.  c.  16  ?  It 
must  be  observed,  that  as  the  plaintiffs'  title  accrued  from  the 
act  of  bankruptcy,  and  as  these  goods  were  theirs  by  ordinary 
operation  of  law,  it  is  incumbent  on  the  defendants  to  bring 
themselves  within  the  82nd  section,  and  to  show  that  this  was 
strictly  a  payment  within  the  meaning  of  that  section.  It 
enacts,  "  That  all  payments  really  and  bond  fide  made,  or  which 
hereafter  shall  be  made  by  any  bankrupt,  or  by  any  person  on 
his  behalf,  before  the  date  and  issuing  of  the  commission  against 
such  bankrupt,  to  any  creditor  of  such  bankrupt  (such  payment 
not  being  a  fraudulent  preference  of  such  creditor),  shall  be 
deemed  valid,  notwithstanding  any  prior  act  of  bankruptcy  by 
such  bankrupt  committed."  Now  it  is  clear  that  every  transfer 
of  goods  does  not  operate  as  a  payment.  A  delivery  of  goods  to 
a  creditor  cannot  be  considered  as  payment  unless  they  are 
delivered  in  the  ordinary  course  of  trade;  and  here  the  jury 
have  expressly  found  that  the  goods  in  question  were  not 
delivered  in  the  ordinary  course  of  trade.  In  Carter  v. 
Breton  (i),  where,  after  a  secret  act  of  bankruptcy  by  P.,  the 
defendant  accepted  a  bill  of  exchange  for  him  for  982.,  at  three 
months,  which  P.  paid  to  a  creditor  standing  by ;  and  later  in 
the  course  of  the  same  day  P.  agreed  to  sell  the  defendant  four 
horses,  as  a  security  for  70Z.  of  the  98/.,  and  they  were  accord- 
ingly delivered  to  the  defendant,  who  paid  the  bill  when  it 
became  due ;  it  was  held,  that  the  transaction  was  not  protected 
by  the  82nd  section  of  the  Act.  There  the  question  had  gone  to 
the  jury,  and  they  had  found  that  there  was  a  bond  fide  sale  of 
the  horses,  and  given  a  verdict  for  the  defendant.  It  is  not 
^intended  to  say  that  that  case  is  precisely  similar  to  and  [  ^467  ] 
decisive  of  the  present ;  but  the  Court,  in  giving  judgment, 
assume  a  certain  state  of  facts  similar  to  the  present,  and  give 
their  judgment  thereupon.    Tindal,  Gh.  J.,  at  the  conclusion  of 

(1)  31  B.  B.  607  (6  Bing.  617) 
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Cannan  his  judgment,  says:  '^ Treating,  therefore,  the  acceptance  by 
Wood.  ^^^  defendant,  which  was  afterwards  honoured,  as  an  actual 
advance  of  money,  which  is  the  most  favourable  way  of  con- 
sidering it  for  the  defendant,  the  transaction  amounts  to  no 
more  than  a  set-ofif  of  the  price  of  the  horses  against  a  by-gone 
debt ;  which  set-ofif  is  agreed  upon  after  a  secret  act  of  bank- 
ruptcy ;  and  we  do  not  think  this  can,  in  any  point  of  view, 
be  considered  a  payment  within  the  82nd  section  of  the  Act." 

(Aldebson,  B.  :  In  that  case,  the  horses  were  handed  over  as 
a  security  to  be  delivered  back  if  the  debt  were  paid.  How 
could  that  be  a  payment?  If  a  delivery  of  goods  is  such  as 
amounts  only  to  a  subject  of  set-ofiT,  it  cannot  be  pleaded  as 
a  payment,  and  that  constitutes  the  distinction  ;  but  if  they  are 
delivered  under  such  circumstances  as  that  you  can  pleai  pay- 
ment, why  should  it  not  be  a  payment  within  the  meaning  of 
the  Act  ?  As  for  instance,  if  a  party  delivers  goods  as  for  a 
particular  amount,  together  with  the  balance  in  money,  then 
they  would  clearly  be  delivered  as  a  payment  pro  tanto. 
Whether  they  were  so  delivered  would  be  a  question  for  the 
jury.) 

Then  the  jury  have  here  determined  that  question,  as  they  have 
found  it  was  not  a  payment  in  the  ordinary  course  of  trade. 

(Parke,  B.  :  The  expression,  ''  the  ordinary  course  of  trade," 
has  crept  in  by  mistake.  It  is  used  in  the  19  Geo.  II.  c.  82,  but 
is  omitted  in  the  46  Geo.  III.  c.  185,  which  statute  uses  the 
words  "  bond  fide  "  only.  It  is  also  omitted  in  the  recent  statute, 
where  the  words  are  *'  really  and  honufi^ieJ"  The  finding  of  the 
jury  that  this  was  not  a  payment  made  in  the  ordinary  course 
of  trade,  is  only  important  as  far  as  that  might  induce  them  to 
believe  that  it  was  not  made  truly  and  bond  fide.) 

[468]  In  Ward  v.  Clarke  (i),  where  the  bankrupt,  after  a  secret  act 
of  bankruptcy,  bought  on  credit  and  sold  for  ready  n^oney  at 
unduly  low  prices,  Lord  Tentbrdbn  held  that  the  purchasers 
were  not  protected  by  6  Geo.  IV.  c.  16,  s.  82,  unless  the 
purchase  was  in  the  usual  course  of  business.    Here  the  fact, 

(1)  Moa  &  MaL  497. 
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whether  it  was  in  the  ordinary  coarse  of  trade,  was  left  to  the      Canmam 
jury,  and  they  found  it  was  not.  Wood. 

(Parke,  B.  :  It  is  quite  clear  that  this  was  to  be  a  payment, 
because  the  witness  proved  it  was  to  be  so ;  he  said  they  were 
given  in  part  payment. 

Lord  Abingbr,  G.  B.  :  The  goods  were  to  be  sent  in  part 
payment.  It  might  not  be  in  the  due  coarse  of  trade,  because 
he  disposed  of  some  goods  such  as  he  did  not  usually  sell — some 
which  were  not  made  up  :  yet  still  it  might  be  botut  fide, 

AiiDERsoN,  B. :  The  case  of  Ward  v.  Clarke  was  not  the  case 
of  a  fair  transaction.) 

Erie  and  Saunders ^  contra,  were  stopped  by  the  Court. 

Lord  Abinger,  G.  B.  : 

I  was  induced  to  reserve  this  point,  because  I  thought  the 
section  was  to  be  construed  in  the  same  manner  as  those 
contained  in  the  old  Acts.  I  thought  the  point  ought  to  be 
reserved  for  the  consideration  of  the  Gourt,  expressing  it  as  the 
inclination  of  my  opinion,  however,  at  Nisi  Prius,  that  it  was 
not  a  payment  within  this  statute.  I  reserved  it  without  giving 
any  definite  opinion  at  the  time. 

According  to  the  6th  Geo.  IV.  c.  16,  and  the  46th  Geo.  III. 
c.  185,  it  is  clear  that  those  Acts  made  it  a  valid  payment  if 
made  by  a  bankrupt  more  than  two  months  before  the  suing  out 
of  the  commission.  The  modem  Act  of  Parliament  of  the 
6  Geo.  IV.  adopts  the  language  of  Sir  Samuel  Bomilly's  Act, 
and  makes  it  a  valid  payment,  if  made  bona  fide  more  than  two 
months  before  the  suing  out  of  the  commission,  though  after 
a  prior  act  of  bankruptcy.  The  last  statute  has  been  altered  in 
some  degree  from  the  former,  but  I  think  it  must  be  construed 
in  the  same  manner ;  and  *the  question  is,  whether  this  was  [  *469  ] 
hond  fide  a  payment.  I  cannot  say  it  was  not  bond  fide,  looking 
at  the  circumstances  attending  this  transaction.  It  did  not 
appear  that  there  was  any  fraud  on  the  part  of  the  creditor,  or 
that  he  had  any  knowledge  of  the  act  of  bankruptcy,  and  these 
goods  were  delivered  by  the  debtor,  alleging  that  he  could  not 
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Gannam  raise  the  money,  but  was  willing  to  pay  part  in  ^oods,  if  the 
Wood.  other  would  receive  it,  which  he  did,  intending  to  take  the 
remainder  at  a  future  period;  and  the  question  is,  whether, 
under  these  circumstances,  what  was  done  was  bond  fide  done. 
We  cannot  suppose  the  debtor  did  not  mean  it  as  part  payment, 
or  that  the  creditor  did  not  mean  to  take  it  as  part  payment ;  it 
is,  therefore,  within  the  Act,  and  the  rule  ought  to  be  absolute 
for  a  nonsuit. 

Parke,  B.  : 

I  am  of  opinion,  upon  all  the  facts  of  this  case,  that  the  rule 
ought  to  be  absolute  for  entering  a  nonsuit.  It  appears  to  me, 
after  reading  the  learned  Judge's  report,  and  hearing  the  argu- 
ments of  counsel,  that  the  question  is  reduced  to  this  :  whether 
a  payment  in  goods  is  a  payment  within  the  provisions  and 
meaning  of  the  eighty-second  section ;  and  I  think  it  clearly  is, 
and  ought  to  be,  so  considered.  There  are  no  words  which  say 
it  shall  be  a  payment  in  money ;  it  may  be  in  money  or  money's 
worth;  the  case,  however,  does  not  rest  only  on  that,  for  we 
have  the  authority  of  Lord  Kbnyon,  in  the  case  of  WiUcins  v. 
Cdsey  (1)  for  saying  that  a  payment  in  goods  is  a  payment  within 
the  statute  1  Jac.  I.  c.  15,  s.  14  ;  and  the  question  being 
reduced  to  this,  it  is  clear  on  the  evidence  that  these  goods  were 
delivered  in  the  way  of  payment ;  so  that  they  never  could  have 
been  made  the  subject  of  an  action  for  goods  sold  and  delivered 
on  the  part  of  the  bankrupt,  because  the  parties  applied  for 
payment  to  the  bankrupt,  and  agreed  it  was  to  be  taken  in 
goods.  Then,  as  to  the  question  of  its  being  really  and  bond  fide 
made,  and  not  being  a  fraudulent  preference  of  some  particular 
[  *470  ]  creditor,  which  *would  be  requisite  in  order  to  invalidate  the 
transaction,  it  seems  to  me  that  question  really  does  not  arise  on 
the  evidence ;  and  if  it  had,  my  lord's  attention  ought  to  have 
been  called  to  it,  and  he  should  have  been  asked  to  leave  that 
question  to  the  jury ;  but  it  appears  to  me  there  is  no  ground 
for  saying  on  this  evidence  that  it  was  not  really  intended  to  be 
a  payment,  and  that  it  was  not  bond  fide  made,  and  there  is 
no  pretence  for  saying  it  was  a  fraudulent  preference  of  one 
(1)  4  E.  E.  658  (7  T.  E.  711). 
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particular  creditor.  With  respect  to  the  question  that  was  left  cannan 
to  the  jury,  it  seems  to  me  not  a  question  at  all  to  be  left  to  the  wood. 
jury,  for  it  is  no  longer  necessary,  in  order  to  protect  the  pay- 
ment, that  it  should  be  made  in  the  ordinary  course  of  trade,  as 
it  was  necessary  under  the  19th  Geo.  II.  These  words  were 
dropped  in  Sir  Samuel  Bomilly's  Act,  and  in  this  statute  are 
altogether  omitted :  so  that  that  question  was  unnecessarily  left 
to  the  jury.  It  could  only  be  important  as  assisting  the  jury  to 
determine  as  to  the  bona  fides  of  the  transaction,  but  is  by  no 
means  a  conclusive  test.  I  think  the  rule  ought  to  be  made 
absolute. 

BOLLAND,  B. : 

I  am  of  the  same  opinion.  I  have  no  doubt  in  this  case: 
an  equivalent  is  given  for  the  debt,  and  the  question  is,  whether 
its  being  in  goods  amounts  to  a  payment  within  the  statute. 
Lord  Kbnyon  seems  to  have  thought  there  was  no  doubt  upon 
the  subject,  and  I  see  no  reason  why  a  payment  in  goods  may 
not  be  as  good  as  a  payment  in  money.  Then  the  only  question 
is,  whether  there  is  any  thing  to  impeach  the  case,  from  the 
mode  in  which  the  transaction  was  carried  on.  Here  is  an 
application  made  on  behalf  of  a  person  who  brought  an  action 
against  the  debtor  ;  and,  from  the  circumstances  in  which  they 
were  placed,  he  naturally  wished  to  get  the  money  as  soon,  and 
at  as  little  expense  to  himself,  as  he  could ;  and  he  agreed, 
therefore,  to  take  a  part  of  the  debt  in  goods,  and  to  take 
a  cognovit  for  the  rest.  It  seems  to  me  the  question  is 
altogether  one  way ;  *and  as  to  the  bona  fides,  I  think  [  •471  ] 
nothing  whatever  appears  to  impeach  it. 

Aldebson,  B.  : 

I  am  of  the  same  opinion  ;  it  seems  to  me  that  this  was  a 
payment  legally  and  bond  fide  made.  Whether  it  was  legally 
made  would  depend  upon  this, — whether  the  goods  were  delivered 
and  taken  under  such  circumstances  as,  in  point  of  law,  would 
amount  to  a  payment  of  the  debt,  so  that  a  party  could  have 
pleaded  it  as  a  payment;  if  it  could  only  be  pleaded  as  a 
set-off,  that  would  not  be  sufficient.    But  if  it  is  to  be  taken  as  a 
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Gankan  part  payment,  and  that  part  of  the  debt  is  therefore  wiped  off, 
Wood.  then  it  was  pleadable  as  a  payment.  That  appears  to  be  the 
real  criterion  to  be  applied  to  the  case  in  the  Court  of  Common 
Pleas.  Then,  as  regards  the  question  of  it  being  a  bond  fide 
transaction,  it  appears  to  me  that  there  is  no  pretence  for  saying 
it  is  an  unfair  transaction. 

Parks,  B.  : 

The  bankrupt  never  could  have  maintained  any  action  for 

goods  sold  and  delivered  in  this  case. 

RvJLe  absolute. 


W37.  PERRY  AND  Others  v.  SKINNER  (1). 

JBxeh.  of       (2  Meeson  &  Welsby,  471—477;  S.  C.  1  M.  &  H.  122;  1  Jur.  433;  6  L.  J. 
P^^'  (N.  S.)  Ex.  124.) 

'-        ^  Where  a  patent  is  originally  yoid,  but  amended  under  5  &  6  WiU.  lY . 

c.  83  (2),  by  filing  a  disclaimer  of  part  of  the  invention,  that  Act  has  not 
a  retrospective  operation,  so  as  to  make  a  party  liable  for  an  infringement 
of  the  patent  prior  to  the  time  of  entermg  sudi  disclaimer. 

Gasb  for  the  infringement  of  a  patent  for  an  improvement  in 
pens,  of  which  the  plaintiffs  were  assignees.  The  declaration 
stated  that,  after  the  assignment  to  the  plaintiffs,  and  after  the 
passing  of  a  certain  Act  of  Parliament,  intitled  "An  Act  to 
amend  the  Laws  touching  Letters  Patent  for  Inventions,"  to  wit» 
on  the  80th  April,  1886,  the  plaintiffs,  by  and  with  the  leave  of 
Sir  Robert  Mounsey  Rolfe,  Ent.,  then  being  his  Majesty's 
Solicitor-General,  first  had  and  duly  certified  by  his  fiat  and 
signature  in  that  behalf,  entered  with  the  clerk  of  the  patents  a 
certain  disclaimer  and  memorandum  of  alteration,  in  writing,  of 
[  *i72  ]  part  of  the  specification  (the  same  not  being  *such  disclaimer  or 
alteration  as  extended  the  exclusive  right  granted  by  the  letters 
patent),  by  which  disclaimer  and  memorandum  of  alteration, 
the  same  being  under  the  hands  and  seals  of  the  plaintiffs,  they 
did  disclaim  as  follows,  (setting  forth  the  particular  part  of  the 

(1)  Questioned  in  R.  v.  Mill  (1850)  of  the  leave  to  amend. — B.  C. 
10  0.  B.  379,  20  L.  J.  C.  P.  16.    The         (2)  See  now  the  Patente,  &c.,  Act, 

Acts  of  1883  and  1888,  referred  to  1883  (46  &  47  Vict,  c,  57).  ss.  18, 

below,  are  hardly  more  explicit  upon  19,  and  the  Patents,  &c.,  Act,  1888 

the  point ;  though  any  such  question  (51  &  52  Vict.  c.  50),  s.  5. — B.  G. 
is  usually  precluded  by  the  conditions 
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specification  disclaimed,  and  the  alteration  in  the  claiming  Pbbbt 
claase,  necessary  to  make  it  consistent  with  the  previously  skinnef 
mentioned  part  of  the  specification),  which  said  disclaimer  and 
memorandum  of  alteration  afterwards  were  filed  by  the  said 
clerk  of  the  patents,  and  duly  enrolled  with  the  said  specification, 
pursuant  to  the  statute.  The  declaration  then  alleged,  that  the 
defendant,  within  the  term  of  fourteen  years,  to  wit,  on  the 
20th  of  February,  1886,  and  on  divers  other  days,  &c.,  did 
counterfeit  the  said  invention,  and  did  use  and  practise  the  same 
otherwise  than  in  relation  to  the  said  part  of  the  invention  so 
disclaimed,  in  breach,  &c. 

Plea,  as  to  so  many  of  the  supposed  grievances  as  were 
committed  before  the  80th  of  April,  1886,  actionem  non,  because 
the  said  disclaimer,  &c.  was  not  entered  or  enrolled  until  the 
30th  of  April,  1886,  as  aforesaid,  and  until  after  the  committing 
of  the  grievances  in  the  introductory  part  of  the  plea  mentioned, 
and  that  the  said  invention,  for  which  the  said  letters  patent 
were  originally  granted,  was  not  at  the  time  of  making  and 
granting  the  said  letters  patent  a  new  invention ;  but,  on  the 
contrary  thereof,  had  been,  as  to  a  material  part  thereof, 
publicly  and  generally  practised,  used,  and  vended,  before  the 
date  of  the  letters  patent,  by  reason  whereof  the  rights  &c. 
granted  by  the  patent  were  void ;  wherefore  the  defendant,  at 
the  said  several  times,  when  &c.,  before  the  said  SOth  of  April, 
1886,  and  whilst  the  said  rights  &c.  were  so  void  &c.,  committed 
the  said  several  supposed  grievances,  as  he  lawfully  might. 

Beplication:  That  the.  said  last-mentioned  grievances  were 
respectively  committed  only  with  relation  to,  and  in  respect  of, 
those  parts  of  the  said  invention,  to  which  the  "^said  disclaimer  [  *473  ] 
and  memorandum  had  no  reference,  and  did  not  apply ;  and  that 
the  said  last-mentioned  parts  of  the  said  invention  were,  at  the 
time  of  making  and  granting  the  said  letters  patent,  a  new 
invention. 

Special  demurrer  and  joinder : 

The  point  stated  for  argument  in  the  margin  of  the  demurrer 
book,  on  the  part  of  the  defendant,  was  as  follows :  The  defendant 
means  to  contend,  that  the  patent  was,  and  by  the  replication 

B.B. — VOL.  XLVI.  42 
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PSBBT       is  admitted  to   have  been,  void  at  the  time  of  the  alleged 

Skiknbb     infringement,  to  which  the  plea  is  pleaded ;  and  therefore  such 

infringement  was  lawful  when  it  took  place,  and  cannot  be 

rendered  otherwise  by  a  subsequent  disclaimer,  even  as  to  those 

parts  of  the  patent  which  are  not  disclaimed  or  altered. 

Wightman^  in  support  of  the  demurrer.    ♦    ♦    ♦ 

[471]  Botch,  contra.    ♦     ♦     ♦ 

Lord  Abinoer,  G.  B.  : 

It  cannot  be  doubted  that  the  Act  of  Parliament  is  obscurely 
worded,  and  we  are  now  called  upon  to  put  an  interpretation 
upon  it.  The  Act  would  be  unjust  if  it  made  a  man  who  was 
acting  consistently  with  the  law  at  a  certain  time,  subsequently 
a  wrong-doer  by  relation.  We  never  can  presume  that  such  was 
the  intention  of  the  Legislature,  and  we  are  not  at  liberty  to 
construe  a  doubtful  Act  by  any  such  presumption.  The  only 
argument  that  can  be  offered  is  upon  the  proviso,  which  says 
''that  no  disclaimer  shall  be  receivable  in  any  action  or  suit 
pending  at  the  time  when  such  disclaimer  was  enrolled."  We 
consider  the  sound  way  of  interpreting  that  is,  that  it  shows  the 
Legislature  did  not  intend  to  make  a  person  a  wrong-doer  by 
relation ;  because  it  did  not  presume  that  any  man  would  have 
the  courage  to  bring  an  action,  after  he  had  actually  disclaimed, 
for  an  infringement  of  a  patent  long  before  such  disclaimer  was 
thought  of.  The  intention  of  the  Legislature  doubtless  was, 
that  he  should  not  have  the  benefit  of  the  disclaimer  as  to 
[  *476  ]  infringements  gone  by  long  ^before  such  disclaimer  was  made. 
The  Act  of  Parliament  is  not  specific  on  this  point;  but  we 
think  it  never  could  have  been  the  intention  of  the  Legislature 
to  make  persons  wrong-doers  by  relation.  The  judgment  of  the 
Court,  therefore,  will  be  for  the  defendant. 

Parke,  B.  : 

I  am  of  the  same  opinion.  The  Act  of  Parliament  certainly 
is  not  very  clearly  worded,  and  it  might  seem,  at  first,  that  the 
construction  to  be  put  upon  the  words  of  it  would  be  in  favour  of 
Mr.  Rotch's  view  of  the  case.  The  Act  enables  any  party  to 
disclaim  "  any  part  of  either  the  title  of  the  invention  or  of  the 
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specification,  stating  the  reason  for  such  disclaimer,  or,  with  such  Pbrby 
leave  as  aforesaid,  to  enter  a  memorandum  of  any  alteration  jskinnkr. 
in  the  said  title  or  specification,  not  being  such  disclaimer,  or 
such  alteration  as  shall  extend  the  exclusive  right  granted  by  the 
said  letters  patent,  and  such  disclaimer  or  memorandum  of  altera- 
tion, being  filed  by  the  said  clerk  of  the  patents,  and  enrolled  with 
the  specification,  shall  be  deemed  and  taken  to  be  part  of  such 
letters  patent  or  such  specification  in  all  Courts  whatever."  The 
construction  Mr.  Rotch  contends  for  is,  that  it  shall  be  deemed 
and  taken  for  part  of  the  letters  patent  as  originally  enrolled. 
The  rule  by  which  we  are  to  be  guided  in  construing  Acts  of 
Parliament  is  to  look  at  the  precise  words,  and  to  construe  them 
in  their  ordinary  sense,  unless  it  would  lead  to  any  absurdity  or 
manifest  injustice ;  and  if  it  should,  so  to  vary  and  modify  them 
as  to  avoid  that  which  it  certainly  could  not  have  been  the 
intention  of  the  Legislature  should  be  done.  Now,  if  the  con- 
struction contended  for  by  Mr.  Rotch  was  to  be  considered  as 
the  right  construction,  it  would  lead  to  the  manifest  injustice 
of  a  party  who  might  have  put  himself  to  great  expense  in  the 
making  of  machines  or  engines,  the  subject  of  the  grant  of  a 
patent,  on  the  faith  of  that  patent  being  void,  being  made  a 
wrong-doer  by  relation.  *That  is  an  effect  the  law  will  not  give  [  •477  ] 
to  any  Act  of  Parliament,  unless  the  words  are  manifest  and 
plain.  We  must  engraft,  therefore,  a  modification  upon  the 
words  of  the  Act  in  this  case  for  the  purposes  of  its  construction, 
and  read  it  as  though  it  had  been,  "  shall  be  deemed  and  taken 
as  part  of  the  said  letters  patent  &c.  from  thenceforth,"  so  as 
not  to  make  the  defendant  a  wrong-doer.  The  only  doubt 
arising  in  this  case  is  from  the  words  of  the  proviso ;  but  we 
cannot  think  the  Legislature  meant  to  do  so  unjust  a  thing  as  to 
restrict  a  party  from  doing  that  which  he  has  a  lawful  right  to 
do  ;  and  therefore,  though  there  is  some  obscurity  in  the  words 
of  the  Act,  we  are  bound  to  put,  a  reasonable  construction  upon 
them ;  and  undoubtedly,  the  effect  of  it  is  to  make  the  patent 
good  for  the  future. 

BoLLAMD^  B.,  and  Aldebson,  B.,  concurred. 

Judgment  for  the  defendant. 
42—2 
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i«37.  COHEN  V.  HXTSKISSON. 

Exeh.  of       (2  Meeeon  &  Welsby,  477-484 ;  S.  C.  1  M.  &  H.  IdO ;  6  L.  J.  (N.  S.) 

Pl^'  M.  C.  133.) 

r  477  1 

^        -*  In  trespass  for  assault  and  false  imprisonment,  the  defendant  pleaded 

that  he  was  possessed  of  a  shop,  and  carried  on  the  business  of  a  baker 
therein,  and  that  the  plaintiff  had  been  in  the  shop  making  a  great  noise 
and  disturbanoe,  and  abused  the  defendant,  and  disturbed  him  in  the 
peaceable  possession  of  his  shop,  in  breach  of  the  King*s  peace,  and 
thereby  obstructed  the  defendant  in  the  exercise  of  his  business ;  that 
the  plaintiff  went  out  of  the  shop  into  the  public  street  in  front  of  it, 
and  continued  there  to  make  a  great  noise  and  disturbance,  and  to  abuse 
the  defendant,  and  thereby  caused  a  great  concourse  of  persons  to  assemble, 
and  so  disturbed  the  defendant  in  the  possession  of  his  shop,  and  obstructed 
his  business,  in  breach  of  the  peace,  and  thereby  caused  a  great  riot  and 
disturbance ;  that  the  defendant  requested  him  to  desist  and  depart,  but 
he  refused,  whereupon  the  defendant,  in  order  to  preserve  the  peace, 
sent  for  certain  policemen,  and  requested  them  to  remove  the  plaintiff  ; 
that  they  requested  the  plaintiff  to  cease  making  such  noise  and  dis- 
turbance, &c.,  but  he  refused,  and  continued  making  such  noise,  riot, 
and  disturbance,  &c. ;  whereupon  the  defendant,  in  order  to  preserve 
the  peace,  charged  them  with  the  plaintiff,  and  he  was  taken  to  a  station- 
house,  and  thence  before  a  magistrate,  who  admonished  and  dischaiged 
him :  Held,  that,  even  without  the  allegation  of  a  riot,  the  plea  disclosed 
a  sufficient  justification. 

The  evidence  was,  that  the  plaintiff,  after  abusing  the  defendant  in  his 
shop,  went  into  the  street  outside,  and  there  continued  to  abuse  him ; 
that  a  crowd  of  a  hundred  persons  was  collected,  and  the  street  much 
obstructed ;  that  the  defendant  sent  for  the  police,  who,  on  the  plaintiff^s 
refusing  to  go  away,  took  him  to  the  station-house,  and  before  the 
magistrate,  as  stated  in  the  plea:  Held,  that  these  facts  amoiuted 
to  a  breach  of  the  peace,  and  justified  the  defendant  in  directing  the 
imprisonment. 

Trespass.    The  first  count  was  for  assaulting  the  plaintiff,  and 

[  *478  ]      compelling  him  to  go  to  a  station-house,  and  *thence  to  the 

Lambeth  Street  police-office,  and  imprisoning  him  at  those  places. 

The  second  count  was  for  a  similar  assault  and  imprisonment  of 

the  plaintiff's  wife. 

Pleas,  first,  not  guilty ;  secondly,  as  to  the  first  count,  that 
before  and  at  the  time  when,  &c.,  in  that  count  mentioned,  the 
defendant  was  lawfully  possessed  of  a  certain  dwelling-house 
and  shop,  situate  in  the  parish  of  St.  Mary,  Whitechapel,  in  the 
county  of  Middlesex,  in  which  he  exercised  and  carried  on  the 
trade  and  business  of  a  baker;  and  the  defendant  being  so 
possessed  thereof,  the  plaintiff,  just  before  the  said  time  when, 
&q.  had  been  and  was  in  the  shop  of  the  defendant,  making  a 
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great  noise  and  distarbance  therein,  and  there  insulted  and       Cohen 

abused  the  defendant,  and  greatly  disturbed  and  disquieted  him    huskibson. 

and  his  family  in  the  peaceable  and  quiet  possession  thereof,  in 

breach  of  the  peace  of  our  Lord  the  King,  and  thereby  hindered 

and  obstructed  the  defendant  in  the  lawful  exercise  and  carrying 

on  of  his  business  in  his  said  shop;  and  the  plaintiff,  just  before, 

(be.,  had  departed  from  and  out  of  the  said  shop  of  the  defendant 

into  the  public  street  there,  in  front  of  the  said  dwelling-house 

and  shop  of  the  defendant,  and  there  continued  to  make  a  great 

noise  and  disturbance,  and  to  insult  and  abuse  the  defendant, 

and  caused  a  large  concourse  and  mob  of  persons  then  passing 

and  repassing  along  the  said  street  to  assemble,  and  remain  and 

continue  opposite  to  the  said  dwelling-house  and  shop  of  the 

defendant,   and    thereby  greatly  disturbed    the  defendant    in 

possession  and  occupation  of  his  said  shop,  and  hindered  and 

obstructed  him  in  the  lawful  exercise  and  carrying  on  of  his  said 

business  therein,  in  breach  of  the  peace  of  our  said  Lord  the 

King,  and  caused  and  created  a  great  riot  and  disturbance  in  the 

said  street:  whereupon  the  defendant  civilly  requested  the  plaintiff 

to  cease  such  his  said  noise  and  disturbance,  and  creating  such 

riot,  and  to  go  and  depart  from  before  the  said  house  and  shop 

of  the  *defendant,  which  the  plaintiff  then  wholly  refused  to  do,      [  *479  ] 

and  at  the  said   time  when,  &c.  still  remained  and  continued 

before  and  in  front  of  the  said  house  and  shop  of  the  defendant, 

there  making  such  noise,  riot,  and  disturbance  as  aforesaid; 

whereupon  the  defendant,  in  order  to  preserve  the  peace,  and  to 

restore  order  and  tranquillity,  then  sent  for  certain  police  officers 

who  were  then  on  duty  in  the  public  street  there,  and  requested 

them  to  remove  the  plaintiff  away  from  before  his  said  house  and 

shop;  and  the  said  police  officers  then  civilly  requested  and 

entreated  the  said  plaintiff  to  cease  his  said  noise,  riot,  and 

disturbance  and  abuse,  and  to  go  and  depart  from  before  the 

said  house  and  shop  of  the  defendant ;  and  because  the  plaintiff 

then  wholly  refused  so  to  do,  and  persisted   in  remaining  and 

continuing,  and  did  remain  and  continue,  before  and  in  front  of 

the  said  house  and  shop  of  the  defendant,  making  such  noise, 

riot,  and  disturbance  and  abuse,  and  hindering  and  obstructing 

the  defendant  in  carrying  on  his  lawful  and  necessary  business 
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CoHSN  therein,  the  defendant,  in  order  to  preserve  the  peace,  and  restore 
HU8KI8SON.  tranquillity,  did  then  charge  the  said  police  officers  with  the  said 
plaintiff,  and  desired  the  said  police  officers  to  take  the  plaintiff 
to  the  said  police  station-house  in  the  first  count  mentioned,  and 
the  plaintiff  was  thereupon  taken  by  the  said  police  officers  to 
the  said  police  station-house,  to  be  there  dealt  with  according 
to  law  for  the  said  breach  of  the  peace ;  and  the  defendant,  at 
the  said  station-house,  charged  the  plaintiff  with  creating  a 
disturbance  and  causing  a  mob  to  assemble  outside  the  shop  of 
the  defendant,  whereupon  the  said  police  officers  were  ordered 
and  directed  to  take,  and  did  then  take  the  plaintiff  from  the 
said  station-house  to  the  said  public  police  office,  to  be  there 
examined  touching  the  premises  aforesaid,  and  to  be  further 
dealt  with  according  to  law ;  and  the  plaintiff  accordingly  was 
there  then  examined  by  and  before  certain  magistrates  acting  at 

[*480]  the  said  public  police  ^office  touching  the  premises  aforesaid; 
and  the  said  magistrates,  having  heard  the  complaint  of  the 
defendant,  and  having  heard  the  plaintiff  as  to  his  defence  in  the 
premises,  then  admonished  the  plaintiff  for  such  his  riotous, 
disorderly,  and  illegal  conduct  and  behaviour;  whereupon  the 
plaintiff  promised  the  said  magistrates  not  to  create  any  further 
disturbance  before  the  said  house  and  shop  of  the  defendant,  or 
to  commit  any  further  breach  of  the  peace:  and  thereupon  the 
said  magistrates  ordered  and  directed  that  the  plaintiff  should 
be  discharged  out  of  custody ;  and  the  plaintiff  was  thereupon 
immediately  discharged  accordingly ;  which  are  the  same  supposed 
trespasses,  &c.  There  was  also  a  similar  plea  to  the  second 
count  of  the  declaration. 
Beplication  to  the  second  and  third  pleas,  de  injuria. 

At  the  trial  before  Oumey,  B.,  at  the  Middlesex  sittings  in 
this  Term,  the  facts  appeared  to  be  these.  The  plaintiff  and  his 
wife  came  in  the  evening  of  the  10th  July  last  to  the  shop  of  the 
defendant,  a  baker  in  Whitechapel,  and  complained  of  an  over- 
charge in  a  bill  delivered  by  him  to  them.  Some  inquiry  was 
made  by  the  defendant  on  the  subject,  and  an  altercation  ensued, 
in  the  course  of  which  the  plaintiff  and  his  wife  loudly  abused 
the  defendant,  calling  him  a  cheat,  a  rogue,  &c.    The  plaintiff's 
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witnesses  alleged  that  the  defendant  also  applied  opprobrious  Cohen 
epithets  to  him  and  his  wife.  The  people  passing  by  were  husk^'sson. 
attracted  by  the  noise,  and  the  plaintiff  and  his  wife,  going  out- 
side the  shop,  continued  to  abuse  the  defendant  in  a  similar 
manner,  until  a  crowd  of  above  100  persons  was  collected,  and 
the  street  much  obstructed.  The  defendant  having  repeatedly 
requested  the  plaintiff  and  his  wife  to  go  away,  which  they 
refused  to  do,  called  for  the  police,  and  gave  them  into  their 
custody  on  a  charge  of  creating  a  riot  and  disturbance.  They 
were  taken  to  the  station-house,  and  thence  to  a  police  office, 
*  where,  having  been  warned  by  the  magistrate  not  to  commit  any  [  *48i  ] 
further  breach  of  the  peace,  and  having  given  their  promise  not 
to  do  so,  they  were  discharged.  There  was  very  conflicting 
evidence  as  to  the  nature  of  the  disturbance  created,  and  the 
part  taken  in  it  by  the  plaintiff  and  his  wife.  It  was  admitted, 
however,  by  the  defendant's  counsel,  that  there  was  no  ground 
for  alleging  that  any  riot  had  been  committed.  The  learned  Judge 
told  the  jury,  that  the  allegation  of  a  riot  being  considered  as 
struck  out  of  the  plea,  the  only  question  was,  to  which  set  of 
witnesses  they  would  give  credit.  The  jury  found  a  verdict  for 
the  defendant. 

Crowder  now  moved  for  a  new  trial,  on  the  ground  of 
misdirection : 

The  riot  being  out  of  the  case,  the  facts,  even  as  given  in 
evidence  by  the  defendant's  witnesses,  did  not  sustain  the  plea, 
and  the  learned  Judge  ought  so  to  have  directed  the  jury. 
The  defendant  could  have  no  right  to  give  the  plaintiff  and  his 
wife  into  custody,  much  less  to  take  them  before  a  magistrate, 
and  make  a  formal  charge  against  them,  for  any  mere  obstruction 
to  his  own  business,  but  only  in  case  of  danger  to  the  King's 
peace.  Here  there  does  not  appear  to  have  been  any  breach 
of  the  peace ;  all  that  is  proved  is,  that  the  plaintiff  and  his  wife 
used  abusive  language,  and  that  100  persons  were  collected ;  but 
it  is  not  pretended  that  these  persons  were  committing  any  dis- 
turbance; and  the  plea  does  not  allege  an  unlawful  assembly. 
A  distinct  breach  of  the  peace  ought  to  have  been  ascertained 
bj  the  plea,   and  proved  according  to  the  allegation.      The 
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GoHEN       defendant,  through  not  bound  to  prove  all  the  allegations,  was 
HuBKissoN.    bound  to  prove  such  of  them  as  amounted  to  a  justification  in 
law  of  the  imprisonment:  Timothy  v.  Simpson  (i). 

[  482  ]       LoBD  Abinobb,  C,  B,  : 

I  think  there  was  no  misdirection,  and  that,  on  the  facts 
stated  by  Mr.  Croivder  himself,  it  cannot  be  denied  that  a  breach 
of  the  peace  was  committed.  The  uttering  of  the  abusive  words 
imputed  to  the  plaintiff,  abstractedly  speaking,  undoubtedly 
would  not  make  it  so ;  but  if  they  are  so  uttered,  and  in  such 
a  place,  as  to  attract  a  crowd  of  a  hundred  persons,  and  when 
that  crowd  is  collected  the  party  continues  to  use  the  same 
abusive  language,  nobody  can  tell  whether  the  passions  of  the 
crowd  may  not  be  thereby  inflamed,  and  whether  they  may  not 
proceed  to  execute  the  vengeance  which  the  party  himself  invokes 
and  threatens.  It  is  necessary  to  prevent  in  the  first  instance 
the  mischief  that  may  ensue  under  such  circumstances :  and  I 
am  of  opinion  that  such  acts,  under  such  circumstances,  do 
amount  to  a  breach  of  the  peace ;  and  that  the  policemen  were 
justified,  of  their  own  authority,  in  taking  these  parties  into 
custody ;  and  if  so,  the  defendant's  directing  them  to  do  so 
does  not  make  him  liable,  on  the  authority  of  the  case  cited  by 
Mr.  Crowder  himself.  It  was  there  held  that  a  private  person 
was  justified  in  giving  the  plaintiff  in  charge  to  a  policeman, 
for  the  purpose  of  preventing  a  renewal  of  an  affray  to  which 
the  plaintiff  had  just  before  been  a  party.  So  here,  if  the 
policemen  were  justified  in  taking  the  defendant  and  his  wife 
into  custody,  the  defendant  was  justified  in  directing  them  to 
do  so.  Now  the  plea  states  that  the  plaintiff  and  his  wife  made 
a  great  noise  and  disturbance  in  the  public  street,  and  caused  a 
large  concourse  and  mob  of  persons  to  assemble  and  continue 
opposite  the  defendant's  shop,  in  breach  of  the  King's  peace, 
and  caused  a  great  riot  and  disturbance  in  the  street,  and  refused 
to  desist  when  requested ;  whereupon  the  defendant,  in  order  to 
preserve  the  peace,  sent  for  the  police-officers,  and  charged  them 
with  the  plaintiff  and  his  wife,  and  they  were  thereupon  taken 
[  *483  ]      to  the  station-house,  and  *to  the  police  office,  to  be  dealt  with 

(1)  40  E.  B.  722  (1  Or.  M.  &  E.  757). 
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according  to  law.     Patting  the  word  "  riot "  oat  of  the  plea       Cohen 

If. 

altogether,  I  think  it  discloses  a  sufficient  justification.  If  the  hubkisson. 
plaintiff,  under  such  circumstances,  had  gone  away  when 
directed  to  do  so,  the  policeman  would  have  no  authority  to 
follow  and  take  him,  because  then  the  breach  of  the  peace 
would  be  over.  But  if  he  does  not,  but  persists  in  the  same 
conduct,  what  is  the  policeman  to  do  ? — if  he  takes  him  into 
custody,  as  he  is  certainly  entitled  to  do,  there  is  no  other  way 
of  proceeding  but  to  take  him  before  a  magistrate,  that  he  may 
determine  the  matter  in  due  course  of  law.  It  appears  to  me, 
therefore,  that  though  this  might  not  be  a  very  aggravated  case, 
it  was  a  breach  of  the  peace,  and  that  the  plea  was  proved. 

Parke,  B.  : 

I  concur  in  thinking  that  there  was  no  misdirection.  There 
can  be  no  doubt  that  this  is  a  good  plea  on  the  face  of  it, 
because  it  states  that  there  was  a  riot;  and  no  doubt  the 
defendant  was  justified  in  putting  one  of  the  rioters  into  the 
custody  of  a  policeman,  to  be  taken  before  a  magistrate.  But 
the  riot  was  not  proved ;  the  question  therefore  is,  whether  the 
rest  of  the  plea  affords  a  justification :  and  I  think  there  does 
appear,  putting  aside  all  that  is  stated  about  the  obstruction  to 
the  plaintiff's  shop  and  his  business,  a  sufficient  averment  of  a 
breach  of  the  peace.     (His  Lordship  read  the  plea.) 

It  was  held,  in  the  case  of  Ingle  v.  Bell  (i),  that  after  verdict, 
an  allegation  that  the  defendant  did  the  act  complained  of  in 
order  to  preserve  the  peace,  is  equivalent  to  an  allegation  that 
a  breach  of  the  peace  was  in  fact  committed.  80  here,  after 
verdict,  it  must  be  intended  that  the  plea  describes  such  a  noise 
and  disturbance  as  to  amount  to  a  breach  of  the  peace.  Then 
the  question  is,  ^whether  the  conduct  stated  in  the  evidence,  of  [  *4d4  ] 
calling  the  defendant  by  opprobrious  names,  and  so  collecting  a 
mob,  and  thereby  obstructing  the  public  way,  does  not  amount 
to  a  breach  of  the  peace :  and  I  think  it  does ;  such  acts  tend 
to  excite  the  passions  of  the  crowd,  and  to  endanger  the  person 
or  house  of  the  party  so  abused :  and  in  the  meantime  the  public 
way  is  obstructed,  and  a  nuisance  created,  which  is  in  itself  an 

(1)  1  M.  &  W.  516. 
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CoHBH       indictable  offence.     I  think,  therefore,  sach  circumstances  do 
HuBKissov.    amount  to  a  breach  of  the  peace,  although  not  perhaps  an 
aggravated  one,  and  that  the  defence  is  made  out. 

BoLLAND,  B.,  and  Aldbbson,  B.,  concurred. 

Rule  refused. 


W37.  HART,  Esq.  v.  HENEY  ALEXANDER,  Esq.  (1) 

Pleas. 

[484] 


£stch.  of       (2  Meeeon  &  Welsby,  484—494 ;  S.  C.  1  M.  &  H.  63 ;  6  L.  J.  (N.  S.)  Ex.  129 ; 
-P^«"-  S.  C.  at  Nisi  Prius,  7  Car.  &  P.  746.) 


H.,  an  officer  senring  in  the  King's  forces  in  India,  in  1815,  deposited 
money  with  A.,  B.,  C,  and  D.,  bankers  in  Calcutta,  trading  under  the 
firm  of  A.  &  Ck).  In  1818,  A.  came  to  England,  haying  executed  a  deed 
whereby  he  was  to  cease  to  be  a  partner  in  the  firm  in  1822,  and  E.  was 
to  be  admitted  a  partner  in  his  room.  In  1822,  A.  accordingly  retired 
from,  and  E.  came  into  the  partnership,  and  the  dissolution  was  announced 
in  the  Calcutta  Oazette.  It  appeared  to  be  the  practice  of  the  firm  to  give 
notice  of  changes  of  partnership  to  their  customers  by  circular  letters : 
there  was,  however,  no  proof  that  any  letter  reached  H.  announcing  A.'s 
retirement  In  1822,  A.  became  a  candidate  for  a  seat  in  the  Direction 
of  the  East  India  Company,  and  repeatedly  published  an  address  to  the 
proprietors  of  East  India  Stock  in  several  newspapers,  stating  that  his 
connexion  with  mercantile  concerns  in  India  had  ceased.  Two  of  these 
newspapers  were  taken  in  at  the  reading-room  of  a  town  where  H.,  who 
had  returned  to  England,  was  then  resident  The  accounts  current  of 
A.  &  Co.  were  transmitted  yearly  to  H.  from  1817  to  1832,  and  the  rates 
of  interest  allowed  on  them  varied  several  times  after  the  year  1822.  In 
1831,  H.  executed  a  power  of  attorney  to  the  then  members  of  the  firm 
of  A.  &  Co.,  to  collect  the  effects  of  a  testator  in  India.  In  1832,  A.  &  Co. 
failed.  In  1833,  H.  executed  another  power  of  attorney  to  C.  (who  also 
had  then  retired  from  the  firm)  to  prove  debts  against  the  estate  of  the 
bankrupts,  (naming  them,  and  describing  them  as  carrying  on  business 
under  the  firm  of  A.  &  Co.),  and  to  receive  dividends :  Held,  that  these 
facts  constituted  sufficient  evidence  to  go  to  the  jury  to  show  that  H. 
knew  that  A.  had  retired  from  the  firm,  and  E.  had  come  in  in  his  place ; 
and  that  he  had  agreed  to  discharge  A.  from  liability,  and  take  the  new 
firm  as  his  debtors. 

Assumpsit  for  money  lent,  money  had  and  received,  mterest, 
and  on  an  account  stated.  The  defendant  pleaded,  first,  the 
[  *485  ]  general  issue ;  secondly,  the  Statute  of  Limitations ;  *and 
several  other  special  pleas,  of  which  the  sixth  only  need  be 
stated,  which  was  as  follows :  That  the  defendant  heretofore,  to 
wit,  prior  to  the  month  of  May,  1822,  carried  on  business  as  a 

(1)  Cited  by  Blackbukn,  J.,  in  his      1870)  L.  R.  6  Ex.  132,  157,  40  L.  J. 
judgment  in  3faa<crfv.  PatVte  (Ex.  Ch.      Ex.  67,  71.— B.  C. 
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partner  in  a  certain  copartnership,  under  the  firm  and  style  of        Hart 

Alexander  &  Co.,  and  that  the  debt  in  the  declaration   men-    Alexander. 

tioned  was  due  and  owing  from  the  said  firm  of  Alexander  &  Go* 

to  the  plaintiff.    That  heretofore,  to  wit,  on  the  Ist  May,  1822, 

the  defendant   retired  from  the   said    copartnership,  and  one 

Nathaniel  Alexander  then  became  a  partner  in  the  said  firm,  and 

the  said  business  was  continued  to  be  carried  on  under  the  firm 

and  style  aforesaid,  whereof  the  plaintiff  then  had  notice ;  and 

thereupon  afterwards,  in  consideration  that  the  said  Nathaniel 

Alexander  would,  with  the  assent  and  knowledge  of  the  plaintiff, 

when  he  should  become  partner  as  aforesaid,  as  a  member  of 

the  said  firm,  become  liable  to  and  responsible  for  the  said  debt 

so  dae  and  owing  as  aforesaid   to  the  plaintiff,  the  plaintiff 

agreed  with  the  said  firm,  and  with  the  defendant,  to  discharge, 

and  did  discharge,  the  defendant  from  all  liability  in  respect 

thereof:    That  the  said   Nathaniel  Alexander   did  become  as 

aforesaid  liable  to  and  responsible  for  the  said  debt  so  due  and 

owing  as  aforesaid,  whereby  the  defendant  became  and  was 

discharged  as  aforesaid. 

To  this  plea  the  plaintiff  replied,  that  he  did  not  agree  with  the 
said  firm  and  the  defendant  to  discharge,  nor  did  he  discharge 
the  defendant  from  all  liability  in  respect  of  the  said  debt  or  any 
part  thereof,  in  manner  and  form  &c. ;  on  which  issue  was  joined. 

At  the  trial  before  Lord  Abinger,  G.  B.,  at  the  Middlesex 
sittings  after  Hilary  Term,  it  appeared  that  the  action  was 
brought  to  recover  from  the  defendant  the  sum  of  18,1501.,  being 
the  value  in  English  money  of  148,771  sicca  rupees,  with  interest 
thereon  from  the  80th  April,  1882,  at  6  per  cent.,  alleged  to  be 
due  to  the  plaintiff  *from  the  defendant,  as  one  of  the  partners  [  *486  ] 
in  the  firm  of  Alexander  &  Go.,  bankers  at  Galcutta,  under  the 
following  circumstances  : 

The  plaintiff,  Gaptain  Richard  Hart,  on  the  half-pay  of  the 
60th  Foot,  was  formerly  on  active  service  in  India,  and  was 
employed  on  the  expedition  against  Java  in  1815,  whence  he 
remitted  considerable  sums  to  the  house  of  Alexander  &  Go.,  to 
be  deposited  with  them  on  his  account.  The  accounts  current 
rendered  by  Alexander  &  Go.  to  the  plaintiff  in  the  several  years 
from  1816  to  1882  were  put  in  evidence  on  the  part  of  the 
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habt  plaintiff ;  those  of  the  years  1816,  1817,  and  1818  were  in  the 
ALEXANDBii.  handwriting  of  the  defendant.  The  account  of  1816  gave  the 
plaintiff  credit  for  a  past  balance  of  29,518  sicca  rupees ;  and  the 
balance  to  his  credit  at  the  foot  of  that  account  was  51,180  sicca 
rupees.  The  balance  continued  to  increase  through  all  the  sub- 
sequent accounts,  until,  on  the  80th  April,  1832,  it  amounted  to 
148,770  sicca  rupees.  The  rate  of  interest  allowed  to  the  plaintiff 
varied  at  different  periods,  ranging  between  the  rates  of  10  and  5 
per  cent.  In  1822  and  the  two  following  years  it  was  at  6  per 
cent. ;  in  1825  it  was  reduced  to  5.  In  the  year  1816  the  firm  of 
Alexander  &  Go.  consisted  of  the  following  members;  Josias 
Dupre  Alexander,  the  defendant  Henry  Alexander,  John  Fullarton, 
and  Arthur  Jacob  Macan.  In  1818  Josias  Dupre  Alexander 
retired,  and  James  Young  and  Thomas  Bracken  were  admitted 
partners  ;  and  notice  of  this  change  in  the  firm  was  given  to  the 
plaintiff  by  a  circular  letter  ;  which  was  stated  to  be  the  custom 
of  the  firm  on  any  change  in  the  partnership.  In  1818  Mr.  Macan 
died,  and  George  Ballard  and  J.  G.  G.  Sutherland  were  admitted 
partners.  In  1822  the  defendant  retired  from  the  firm,  and 
Nathaniel  Alexander  was  admitted  a  partner.  In  1825  Mr. 
Fullarton  retired,  and  the  other  five  partners,  Young,  Bracken, 
[  *487  ]  Ballard,  Sutherland,  and  Nathaniel  ^Alexander,  carried  on  the 
business  until  December,  1882,  when  they  became  bankrupts.  No 
direct  notice  was  proved  to  have  been  given  to  the  plaintiff  of  any 
of  the  changes  in  the  firm,  except  as  above  stated  ;  and  another 
gentleman,  also  a  customer  of  the  house,  who  was  called  on  the 
plaintiff's  part,  stated  that  he  had  not  received  any  notice  in  the 
usual  way,  by  circular,  of  the  defendant's  having  ceased  to  be  a 
partner.  The  following  evidence,  however,  was  given  on  the  part 
of  the  defendant,  for  the  purpose  of  bringing  home  to  the  plaintiff 
a  knowledge  of  the  retirement  of  the  defendant  from  the  firm,  and 
of  the  accession  of  Nathaniel  Alexander  in  his  room. 

The  defendant  came  from  India  to  England  in  1818,  having 
previously  executed  a  deed  by  which  he  was  to  cease  to  be  a 
partner  in  May,  1822,  at  the  latest,  and  Nathaniel  Alexander 
was  to  be  admitted  on  his  retirement.  On  the  6th  May,  1822, 
the  dissolution  of  the  firm  by  the  defendant's  retirement,  and 
the  formation  of  the  new  partnership!  were  announced  in  the 
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Calcutta  Gazette.    In  the  same  year,  the  defendant  became  a        Hart 

candidate  for  the  office  of  a  director  of  the  East  India  Company,    albzanobb. 

and  inserted  thirteen  times  in  the  newspapers,  amongst  others 

in  the  Times  and  Courier ^  an  address  to  the  proprietors  of  East 

India  Stock,  soUciting  their  suffrages,  and  stating  that  all  his 

connexion  with  mercantile  concerns  in  India  had  ceased :    and 

in  1823,  he  was  elected  a  director.    At  this  period  the  plaintiff 

(who  had  returned  to  England  some  time  before,  but  at  what 

precise  time  did  not  appear)  was  resident  at  Hythe,  in  Kent,  and 

was  a  subscriber  to  a  reading  room  there,  at  which  the  Times  and 

Courier  newspapers  were    taken  in.     The  plaintiff    continued 

to  receive  his  accounts-current  yearly,  through  the  house  of 

Fletcher,  Alexander,  &  Go.  of  London,  the  agents  of  the  Indian 

house,  until  the  year  1831 ;    the  respective  rates  of  interest 

charged  in  each  year  being  stated  in  such  ^accounts.  In  October,       [  *488  ] 

1831,  the  plaintiff,  as  one  of  the  executors  of  a  brother  of  his 

who  had  died  in  Persia,  executed  at  the  office  of  Fletcher, 

Alexander,  &  Co.,  a  power  of  attorney  to  Messrs.  Young,  Bracken, 

Ballard,  Sutherland,  and  Nathaniel  Alexander,  (describing  them 

as  members  of  the  house  of  Alexander  &  Co.),  to  get  in  property 

of  the  testator  in  India.  And  in  May,  1833,  he  executed  another 

power  of  attorney  to  Mr.  FuUarton,  the  former  partner  in  the 

house  of  Alexander  &  Co.,  together  with  the  members  of  the  firm 

of  Bagshaw  &  Co.,  in  Calcutta,  '*  to  receive  of  and  from  Jamea 

Young,  Thomas  Bracken,  George  Ballard,  J.  G.  C.  Sutherland, 

and  Nathaniel  Alexander,  all  of  Calcutta,  merchants  and  agents, 

then  or  lately  carrying  on  business  in  copartnership,  under  the 

firm  of  Alexander  &  Co.,"  all  dividends,  principal  and  interest, 

&c.  &c.  due  to  him,  the  plaintiff,  on  the  balance  of  any  account 

current,  &c.,  and  to  vote  in  the  choice  of  assignees,  and  prove 

under  the  estate,  of  any  bankrupts  or  insolvents  indebted  to  him. 

The  LoBD  Chief  Babon,  in  summing  up,  stated  the  law 
applicable  to  the  case  to  be  this :  that  where  a  partner  retired 
from  a  firm,  and  a  party  trading  with  the  firm,  having  a 
knowledge  of  that  fact,  went  on  trading  with  the  firm,  and 
entering  into  new  contracts,  by  taking  new  rates  of  interest  or 
otherwise,  he  thereby  acquitted  the  retired  partner,  and  consented 
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Hart  to  take  the  remaining  partners  for  his  debtors ;  and  that  such 
albxandbb.  was  the  case  even  thoagh  no  new  partner  came  in  on  the  retire- 
ment of  the  old  one.  His  Lordship  was  therefore  of  opinion, 
that  if  the  plaintiff  knew,  in  the  year  1826,  when  he  received  his 
accoont  notifying  to  him  a  change  in  the  rate  of  interest,  that 
the  defendant  had  ceased  to  be  a  member  of  the  firm, — ^inasmuch 
as  with  that  knowledge  he  thus  made  a  new  contract  with  the 
continuing  partners,  the  defendant  was  thereby  discharged.  And 
he  observed  strongly  on  the  several  circumstances  proved  in  the 
[  *489  ]  cause,  and  the  situation  and  relations  *of  the  parties,  as  leading 
to  a  conclusion  that  the  plaintiff  did  know  of  the  defendant's 
retirement  from  the  firm.  The  jury  having  found  a  verdict  for 
the  defendant, 

Sir  W.  FoUett  now  moved  for  a  new  trial,  and  contended 
that  there  was  no  evidence  to  go  to  the  jury  to  show  that  the 
plaintiff  had  agreed  to  discharge  the  defendant  from  liability, 
as  alleged  in  the  plea.  The  recent  cases  have  settled  the  law  as 
to  the  liability  of  retired  partners :  and  it  follows  from  them,  that 
if  the  creditor  has  distinct  notice  of  the  retirement  of  one  partner, 
and  the  substitution  of  another  in  his  place,  and  acquiesces  in 
that  arrangement,  and  by  the  receipt  of  some  new  security,  or  by 
some  other  positive  act  done,  shows  that  he  adopts  the  new  firm 
as  his  debtors,  then,  and  not  otherwise,  the  retired  partner  is 
discharged  :  Thompson  v.  Percival  (i),  Kirwan  v.  Kirwan  (2). 
The  effect  of  those  cases  was  to  shake  the  authority  of  the  case  of 
David  V.  ilUice  (8),  which  had  proceeded  on  the  ground  that  there 
must  be  some  consideration  shown  for  the  agreement  to  discharge 
the  retiring  partner  from  liability.  Here  it  is  clear  that  no  direct 
notice  to  the  plaintiff  of  the  change  in  the  firm  was  proved. 

(Pabsb,  B.  :  Knowledge  is  sufficient.) 

Then  the  circumstances  to  prove  knowledge  were  merely  these : 
1st.  The  publication  in  the  Calcutta  Gazette  of  the  dissolution  ; 
but  as  the  plaintiff  was  resident  in  England,  that  amounted  to 

(1)  5  B.  &  Ad. 926;  3N.&M.  167.    (3)  29  R.  E.  216  (5  B.  &  C.  196  ; 

(2)  39  E.  B.  861  (2  Cr.  &  M.  617 ;   7  DowL  &  By.  690). 
4  Tyr.  491). 
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nothing.    2Qd.  The  advertisement  of  the  defendant's  address  to       Habt 
the  proprietors  of  East  India  stock,  in  the  newspapers  taken  in   albxi^tdeb 
at  the  Hythe  reading  room.    But  surely  it  is  not  to  be  presumed 
that  a  party  reads  the  whole  of  every  newspaper  which  he  is  even 
proved  to  have  seen.    And  the  plaintiff,  not  being  a  proprietor  of 
East  India  stock,  would  not  be  interested  to  notice  this  advertise- 
ment. *8rd.  The  execution  of  the  powers  of  attorney.   Now  they      [  '490  ] 
"would  necessarily  be  given  only  to  the  partners  who  were  in 
India,  not  to  one  who  was  in  England ;  and  would  therefore  have 
been  in  the  same  terms  if  the  defendant  had  continued  a  partner 
the  whole  time.  At  the  most,  they  furnish  an  inference  altogether 
equivocal. 

Lord  Abikobb,  G.  B.  : 

My  opinion,  when  this  cause  was  tried,  was  certainly  very 
strongly  in  support  of  the  verdict:  indeed,  I  considered  the 
evidence  so  cogent,  that  I  thought,  and  still  think,  it  would  not 
be  easy  to  induce  a  jury  to  find  a  different  one.  The  plaintiff 
was  in  India  in  1815 ;  it  is  not  shown  that  he  was  in  England 
before  1822,  when  he  is  residing  at  Hythe,  and  subscribing  to 
and  attending  the  reading-room  there.  As  far  as  appears  from 
the  evidence,  the  defendant  left  India  before  the  plaintiff  did, 
namely,  in  the  year  1819.  Now  I  think  it  is  a  natural  presump- 
tion that,  when  a  man  has  invested  his  money  in  Indian 
securities,  he  takes  some  interest  in  what  is  passing  in  India, 
and  in  the  state  of  the  Indian  Direction :  and  from  my  own 
experience  in  life  I  can  say,  that  a  person  who  has  been  in  the 
military  or  civil  service  in  India  takes  great  interest  in  all  that 
relates  to  that  country.  It  would  therefore  be  highly  probable, 
that  the  retirement  of  a  partner  from  an  extensive  mercantile 
firm  in  India  would  be  known  to  all  persons  connected  with 
Indian  affairs.  In  the  year  1822,  the  defendant  inserts  in 
thirteen  different  newspapers  an  advertisement,  stating  that 
he  is  a  candidate  for  a  seat  in  the  Direction ;  and  in  the 
following  year  he  is  elected  a  director.  Now  by  the  law  of 
the  land,  a  person  cannot  be  a  director  of  that  Company, 
who  has  an}'  interest  in  a  mercantile  house :  and  is  it  then 
too  much  to  presume  that  this  circumstance  was  known  to 
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Hart        the  plaintiff,  an   officer  and  a  gentleman  of  education,  who 
Albxandeb.  had  served  in  India,  and  who  had  invested  his  money  in  the 
[  *49i  ]       hoase  to  which  the  defendant  had   belonged?     Surely  it  *is 
not  an  overstrained  presumption  that  he  knew  this  to  be  the 
law.    It  appeared  further,  that  two  of  the  newspapers  in  which 
the  defendant's  advertisement  was  inserted  were  taken  in  at  the 
Hy the  reading-room  ;  and  that  accounts  were  from  time  to  time 
sent  to  the  plaintiff,  which  stated  the  amount  of  interest  allowed 
by  the  firm  on  their  deposits.     There  was  no  entry  of  any  new 
transaction  after  the  year  1824,  but  the  accounts  consisted  only 
of  the  addition  of  interest,  the  rate  of  which  was  several  times 
varied.     In   1881,  the  plaintiff,  wishing  to  send  a  power  of 
attorney  to  enable  parties  in  India  to  administer  his  brother's 
effects,  is  in  communication  with  Fletcher,  Alexander,  &  Co., 
who  are  the  correspondents  of  the  Indian  house;  and  in  their 
office  he  executes  the  power  of  attorney  in  question,  in  which  ail 
the  partners  of  the  house  in  India  are  particularly  specified,  and 
from  which  it  may  well  be  presumed  that  he  was  aware  of  the 
persons  who  then  formed  the  partnership  firm.    If  it  had  been 
intended  to  be  addressed  to  some  of  the  partners  only,  the 
natural  description  would  have  been  ''  to  A.  and  B.,  in  partner- 
ship with  others  in  the  firm  of  Alexander  k  Co. :  "  but  upon  the 
face  of  this  instrument  the  presumption  is  that  the  person  who 
signed  it  must  have  been  aware  that  the  parties  named  in  it  were 
the  sole  partners  in  the  house.  After  the  firm  failed,  the  plaintiff 
executed  another  power  of  attorney  to  Mr.  FuUarton,  who  had 
left  the  partnership  some  years,  to  receive  for  him  the  dividends 
due  from  the  other  members  of  the  firm.     These  circumstances 
were  all  strong  to  show  the  great  probability,  that,  although 
there  was  no  direct  proof  of  notice  to  the  plaintiff  by  the  circular 
letters,  he  took  such  an  interest  in  the  solvency,  credit,  and 
condition  of  his  debtors,  as  to  know  who  were  the  partners 
constituting  the  firm  at  the  several  periods  of  time.    Under 
all  these  circumstances,  could  I  say  that  there  was  no  evidence 
to  go  to  the  jury  that  the  plaintiff  knew  the  fact  that  the 
[  ♦492  ]       defendant   had    left   the  firm  ? — and  ♦if  so,  was   it   unlikely 
that  he  should  also  know  who  were  the  partners  who  succeeded 
him  ?    I  can  see  no  one  reason  why  the  jury  should  have  inferred 
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that  this  gentleman  did  not  attend  to  all  his  concerns,  and  did        Habt 
not  entertain  the  least  cariosity  to  know  whether  the  defendant    Alexander. 
continued  a  partner.    I  think  there  was  evidence,  and  very  strong 
evidence,  to  go  to  the  jury  of  his  knowledge  of  that  fact ;  and 
having  that  knowledge,  the  rest  seems  necessarily  to  follow. 

Pabke,  B.  : 

I  also  think  there  ought  to  be  no  rule.    I  see  no  misdirection, 
and  I  think  there  was  evidence  to  go  to  the  jury,  and  am  not 
dissatisfied  with  their  verdict.    It  is  by  no  means  improbable 
that  if,  in  David  v.  Ellice,  and  Kirwan  v.  Kirwan,  the  question 
had  been  left  to  the  jury,  instead  of  being  determined  by  the 
Court,  they  would  have  drawn  the  same  conclusion  as  in  the 
present  case.    The  first  question  is,  whether  the  plaintiff  had 
a  knowledge  of  the  defendant's  retirement  from  the  firm,  so  as 
to  found  upon  that  knowledge  an  agreement  to  accept  the  new 
firm  as  his  debtors.    On  that  point  I  think  there  was  sufficient 
evidence  to  go  to  the  jury.    It  is  by  no  means  improbable,  under 
the  circumstances,  that  the  plaintiff  knew  the  fact  that  the 
defendant  had  become  an  East  India  director.    The  conclusion 
of  the  jury,  however,  rests  most  strongly  on  the  fact  of  the 
execution  of  the  power  of  attorney  in  1888,  as  showing  an 
adoption  of  the  insolvent  firm  in  India  as  his  debtors,  instead 
of  the  defendant,  a  solvent  person  resident  in  England.    Then 
I  think  there  was  also  evidence  to  go  to  the  jury  that  he  knew 
Nathaniel  Alexander  had  become  a  partner,  and  that  he  agreed 
to  accept  the  new  members  of  the  firm  as  his  debtors,  and  to 
discharge  the  original  debtors.     There  was  the  fact  of  his 
having  received  accounts  from  the  year  1822  to  the  year  1882, 
during  which  period  the  firm  was  several  times  changed,  and 
the  rate  of  interest  was  varied  from  time  to  time.    *This  was       [  *493  ] 
evidence  to  go  to  the  jury  of  a  knowledge  of  the  persons 
sending  such  accounts.    And,  as  I  have  already  observed,  the 
power  of  attorney  given  to  FuUarton,  to  prove  the  plaintiff's 
debt  against  the  insolvent  firm  in  India,  is  strong  evidence  of 
hia  knowledge  of  the  persons  composing  that  firm,  and  of  his 
adoption  of  them  as  his  debtors.    I  apprehend  the  law  to  be 
now  settled,  that  if  one  partner  goes  out  of  a  firm,  and  another 
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Habt  comes  in,  the  debts  of  the  old  firm  may,  by  the  consent  of  all 
ALsxANDKB.  ^^^  three  parties — ^the  creditor,  the  old  firm,  and  the  new  firm — 
be  transferred  to  the  new  firm.  In  David  y.  EUice,  the  retired 
partner  was  held  liable;  but  the  Conrt  was  substituted  for  a 
jury  in  that  case,  and  I  much  doubt  whether  twelve  merchants 
would  have  determined  it  as  the  Court  did.  The  authority, 
however,  of  that  case,  as  well  as  of  Lodge  v.  Dic(u  (i),  has  been 
much  shaken  by  Thompson  v.  Percival. 

BOLLAND,  B. : 

I  am  sorry  to  differ  with  my  learned  brothers,  but  in  this  case 
I  think  there  was  no  evidence  to  go  to  the  jury  to  found  the  con- 
clusion that  the  defendant  was  discharged  from  liability.  No 
doubt,  if  the  plaintiff,  having  notice  of  the  change  of  partnership, 
adopted  the  new  firm  as  his  debtors,  the  defendant  would  no 
longer  remain  liable.  But  clear  liabilities  can  be  removed  only 
by  clear  evidence  of  their  discharge ;  and  looking  at  the  whole  of 
this  evidence,  I  cannot  satisfy  myself  that  it  was  sufficient  to 
raise  more  than  a  probability  that  the  plaintiff  knew  of  the 
defendant's  retirement  from  the  firm.  With  respect  to  the 
advertisement  in  the  newspaper,  we  all  know  that  a  man  is 
not  bound  to  look  at  all  the  newspapers  which  may  lie  in 
the  reading-room  to  which  he  subscribes;  nor  to  read  all 
that  may  appear  in  any  one  paper.  It  appears  to  me,  there- 
[  *4d^  ]  fore,  *too  much  to  consider  the  fact  of  the  plaintiff  having 
been  a  subscriber  to  the  room  at  Hythe  as  evidence  of  his 
knowledge  of  the  change  of  partnership.  And  with  regard  to 
the  power  of  attorney,  it  was  not  necessary  to  mention  in  it 
the  names  of  all  the  persons  composing  the  firm  of  Alexander 
&  Co.,  and  I  think  one  would  expect  that  the  only  names  that 
would  be  mentioned  would  be  those  of  such  members  of  the  firm 
as  were  then  in  India. 

Aldbbson,  B.  : 

The  general  rule  is,  that  if  there  be  no  misdirection  in  point 
of  law,  unless  the  Judge  who  tried  the  cause  is  dissatisfied  with 
the  verdict,  the  Court  does  not  grant  a  new  trial.     Here  the 
(1)  22  B.  £,  497  (3  B.  &  Aid.  611). 
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LoBD  Chief  Baron  states  that  he  conears  in  the  finding  of  the  Habt 
jury.  Now  some  things  are  clear  in  the  case:  it  is  clear  that  ALBzIirDBK. 
the  defendant  left  the  firm  at  the  period  stated  in  the  plea,  and 
also  that  the  plaintiff  gave  credit  to  the  firm  of  Alexander  &  Co., 
no  matter  who  were  the  persons  who  from  time  to  time  com- 
posed the  firm:  and  I  think  there  was  evidence  from  which 
a  jury  might  infer  that  he  knew  of  changes  in  the  firm  from 
time  to  time:  the  material  question  however  is,  whether  he 
knew  of  the  defendant's  having  left  it.  I  do  not  think  there 
is  much  weight  to  be  attached  to  the  fact  of  the  newspapers 
containing  the  defendant's  advertisement  being  in  the  reading- 
room  ;  I  do  not  see  why  it  is  to  be  inferred  that  the  plaintiff 
read  the  advertisement :  nevertheless,  I  cannot  say  that  it  was 
no  evidence  at  all  to  go  to  the  jury.  The  execution  of  the  powers 
of  attorney  is  the  strongest  evidence  ;  it  is  reasonable  to  suppose 
the  plaintiff  looked  at  them  before  he  executed  them,  and  they 
v?ould  give  him  reason  to  suppose  that  the  defendant  had  retired 
from  the  firm,  and  that  Nathaniel  Alexander  had  become  a 
partner.  Although,  therefore,  I  cannot  say  that  if  I  had  been 
upon  the  jury  I  should  have  found  the  same  verdict,  I  concur  in 
refusing  the  rule.  mUe  refused. 


DOE  D.  LEWIS  LEWIS  v.  REES  DAVIES.  isst. 

(2  Meeaon  &  WeUby,  503—518 ;  S.  C.  1  M.  &  H.  98  ;  6  L.  J.  (N.  S.)  Ex.  176.)        jJdTd/ 

Ejectment.  One  A.  D.  L.  being  seised  of  a  part  of  certain  lands,  and 
one  A.  L.,  her  daughter,  seised  of  another  part,  executed  a  deed  of  settle-  [  508  J 
ment  preyious  to  the  marriage  of  A.  L.  the  daughter  with  R.  D.,  dated 
the  15th  November,  1822,  by  which,  after  reciting  that  A.  D.  L.  and 
A.  L.  were  respectively  entitled  to  several  parts  of  the  premises,  and  that 
a  marriage  was  intended  to  be  had  between  E.  D.  and  A.  L.,  it  was 
witnessed,  that  in  consideration  of  2/.  to  the  said  A.  D.  L.  paid  by  the 
said  B.  D.,  and  for  and  in  consideration  of  the  said  intended  marriage, 
and  also  in  consideration  of  10«.  to  each  of  them  the  said  A.  D.  L.  and 
A.  L.  by  L.  L.  and  D.  D.  in  hand  paid,  they  the  said  A.  D.  L.  and  A.  L., 
and  each  of  them  did  grant,  bargain,  sell,  alien,  enfeoff,  and  confirm  unto 
the  said  L.  L.  and  D.  D.,  their  heirs  and  assigns,  (the  premises  in  question), 
to  hold  unto  them  the  said  L.  L.  and  D.  D.,  their  heirs  and  assigns,  upon 
the  trusts  thereinafter  mentioned,  viz.,  to  the  use  of  the  said  B.  D.  and 
his  assigns  for  life,  with  divers  remainders  over.  The  indenture  was 
duly  executed  by  A.  D.  L.,  A.  L.,  and  B.  D.,  and  the  marriage  took 
effect  soon  after  the  execution  of  the  deed,  and  B.  D.  had  possession  of 
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Dob  d.  the  premises  up  to  the  time  of  the  trial,  in  July,  1836.    The  deed  had 

Lewis  indorsed  upon  it  a  memorandum  of  livery  of  seisin,  but  no  names  were 

_^  *•  subscribed  to  it,  nor  was  any  direct  evidence  given  of  livery  of  seisin 

having  been  made,  nor  was  it  shown  that  L.  L.  and  D.  D.  (the  trustees) 

were  in  any  way  related  to  the  settlors.    A.  D.  L.  died  in  1831,  and 

A.  L.  in  1835 : 
Held,  that  this  deed  operated  as  a  covenant  to  stand  seised,  and  that 

a  good  use  passed  to  R.  D.,  the  husband. 

SembUf  that  possession  for  a  less  period  than  20  years  is  not  sufficient  to 

leave  to  the  jury  for  them  to  presume  that  livery  of  seisin  has  been  made. 

At  the  trial  of  this  ejectment,  at  the  Cardiganshire  Summer 
Assizes,  1886,  before  Lord  Denman,  Ch.  J.,  the  lessor  of  the 
plaintiff  established  a  clear  title  to  the  premises  in  question  as 
heir-at-law ;  to  part  of  them  as  heir-at-law  of  his  mother,  Ann 
Lewis  the  elder,  and  to  the  residue  as  heir-at-law  of  his  sister, 
Ann  Lewis  the  younger. 

The  defendant,  in  answer  to  this  case,  sought  to  establish  a 
life  estate  in  the  premises,  under  an  indenture  of  the  15th  of 
November,  1822,  made  between  the  said  Ann  Lewis  the  elder  of 
the  first  part,  the  said  Ann  Lewis  the  younger  of  the  second 
part,  himself  the  said  defendant  of  the  third  part,  and  Lewis 
Lewis  and  David  Davies  of  the  fourth  part;  whereby,  after 
reciting  that  Ann  Lewis  the  elder  and  Ann  Lewis  the  younger 
were  respectively  entitled  to  the  premises  therein  described,  by 
purchase  from  the  commissioners  under  an  Enclosure  Act,  and 
that  a  marriage  had  been  agreed  upon,  and  was  intended  to  be 
had  and  solemnized  between  the  defendant  Bees  Davies  and  the 
said  Ann  Lewis  the  younger,  and  that  upon  the  treaty  for  the 
marriage  it  had  been  agreed  upon  by  and  between  the  said  Ann 
Lewis  the  elder  and  Ann  Lewis  the  younger  in  manner  following; 
that  is  to  say,  she  the  said  Ann  Lewis  the  elder  on  her  part  did 
thereby  undertake  and  agree  to  convey  and  assure  unto  the  said 
[  •504  ]  *Lewis  Lewis  and  David  Davies,  and  their  heirs,  in  trust,  for  the 
uses  and  purposes  thereinafter  mentioned  and  expressed  of  and 
concerning  the  same,  in  consideration  of  2Z.  of  British  money,  to 
be  paid  to  her  by  the  said  defendant  at  or  before  the  execution 
of  those  presents,  the  said  messuage,  &c.,  (describing  the 
premises  belonging  to  Ann  Lewis  the  elder) :  and  the  said  Ann 
Lewis  the  younger  on  her  part  did  thereby  also  undertake  and 
agree  to  convey  and  assure  the  said,  &c.,  (describing  the  premises 
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belonging  to  her),  to  the  same  trustees  and  their  heirs,  subject       DoGd. 

liBWIS 

to  the  same  uses  and  limitations  thereinafter  mentioned  :  it  was  i,. 

by  the  said  indenture  witnessed,  that,  in  consideration  of  the  i^^vibs. 
sum  of  22.  to  the  said  Ann  Lewis  the  elder  in  hand  well  and 
truly  paid  by  the  said  defendant  at  and  before  the  sealing  and 
delivering  of  the  said  indenture,  the  receipt  whereof,  and  that 
the  same  was  in  full  for  the  absolute  purchase  of  the  heredita- 
ments thereinafter  granted  and  enfeoffed,  or  intended  so  to  be, 
and  the  fee-simple  and  inheritance  thereof  in  possession  free 
from  incumbrances,  she  the  said  Ann  Lewis  the  elder  did  thereby 
admit  and  acknowledge,  &c. ;  and  for  and  in  consideration  of  the 
said  intended  marriage,  and  of  the  (here  was  an  erasure  in  the 
deed)  paid  by  the  said  defendant  at  the  request  of  the  said  Ann 
Lewis  the  younger,  the  receipt  whereof  was  thereby  acknowledged; 
and  also  for  and  in  consideration  of  the  sum  of  108.  of  like  lawful 
money  to  each  of  them  the  said  Ann  Lewis  the  elder  and  Ann 
Lewis  the  younger  by  the  said  Lewis  Lewis  and  David  Davies  in 
hand  respectively  paid  at  or  immediditely  before  the  execution  of 
the  said  indenture,  the  receipt  whereof  was  thereby  acknowledged : 
she  the  said  Ann  Lewis  the  elder,  so  far  as  related  to  the  said 
messuage,  &c.,  (her  part  of  the  premises) ;  and  the  said  Ann 
Lewis  the  younger,  so  far  as  related  to,  &c.,  (her  part  of  the 
premises),  did,  and  each  of  them  did  grant,  bargain,  sell,  alien, 
enfeoff,  and  confirm  unto  the  said  ^Lewis  Lewis  and  David  [  *o05  ] 
Davies,  their  heirs  and  assigns,  all  and  singular,  &c.,  (the 
premises  in  question),  with  their  appurtenances,  in  as  large, 
ample,  and  beneficial  a  manner  as  the  said  Ann  Lewis  the  elder 
and  Ann  Lewis  the  younger  purchased  the  same  from  the  said 
commissioners ;  together  with  all  houses,  &c.,  and  all  the  estate, 
&c.,  to  have  and  to  hold  the  same  respectively,  with  their  appur- 
tenances, unto  the  said  Lewis  Lewis  and  David  Davies,  their 
heirs  and  assigns,  to  such  uses  and  upon  such  trusts,  and  to 
and  for  such  intents  and  purposes,  and  subject  to  such  provisions 
and  agreements  as  were  thereinafter  mentioned,  expressed, 
and  declared  of  and  concerning  the  same;  that  is  to  say, 
to  the  use  and  behoof  of  the  said  Bees  Davies  and  his 
assigns  for  and  during  the  term  of  his  natural  life,  without 
impeachment    of    waste,    and    from    and    after    his    decease 
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Dob  d.  remainder  to  the  use  of  Ann  Lewis  for  life,  with  divers  remainders 
r,  over.    The  indenture  was  admitted  by  the  lessor  of  the  plaintiff 

Davikb.  ^q  htLve  been  duly  executed  by  Ann  Lewis  the  elder,  Ann  Lewis 
the  younger,  and  Bees  Davies  the  defendant ;  and  it  appeared 
that  the  defendant  married  Ann  Lewis  the  younger  shortly  after 
the  execution  of  the  deed,  and  had  been  in  possession  of  the 
premises  from  thence  up  to  the  time  of  the  trial,  a  period  of  about 
fourteen  years.  The  indenture  had  the  following  memorandum 
indorsed  thereon : 

"  Be  it  remembered,  that  this day  of one  thousand 

eight  hundred  and  twenty-two,  peaceable  and  quiet  possession 
and  seisin  of  the  messuage  and  dwelling-house,  fields,  closes, 
pieces  or  parcels  of  land,  and  all  the  premises  within  granted 
and  enfeoffed  was  delivered  by  the  within  named  Ann  Lewis  the 
elder  and  Ann  Lewis  the  younger  to  the  within  named  Lewis 
Lewis  and  David  Davies,  to  hold  to  them  the  said  Lewis  Lewis 
and  David  Davies,  their  heirs  and  assigns,  according  to  the  tenor 
[  *506  ]  *and  effect  of  the  within  deed,  in  tho  presence  of  us  whose  names 
are  hereunto  subscribed." 

No  names  were  subscribed  to  this  memorandum,  and  the 
blanks  were  not  filled  up,  nor  was  any  direct  evidence  given  of 
livery  of  seisin  having  been  made,  nor  was  it  shown  that 
Lewis  and  Davies  (the  trustees)  were  in  any  way  related  to 
the  settlors. 

It  was  contended  at  the  trial,  on  the  part  of  the  defendant, 
first,  that  the  length  of  possession  proved  was  sufficient  evidence, 
from  which  it  ought  to  be  left  to  the  jury  to  infer  livery  of  seisin ; 
and  secondly,  that  the  conveyance  being  in  consideration  of 
marriage,  the  instrument  operated  as  a  covenant  to  stand 
seised.  The  learned  Judge,  in  order  to  save  the  necessity  of 
another  trial,  left  the  first  question  to  the  jury,  who  said  that 
they  were  satisfied  by  the  length  of  possession  that  livery  of 
seisin  had  been  made,  and  accordingly  found  for  the  defendant; 
but  his  Lordship,  on  the  authority  of  what  is  said  by  Little- 
dale,  J.,  in  Doe  v.  The  Marquis  of  Cleveland  (i),  directed  the 
verdict  to  be  entered  for  the  plaintiff,  and  gave  the  defendant 

(1)  9  B.  A  C.  864. 


VOL.  Jim.]    18S7.    EX.    2  MEE.  &  W.  606—507.  679 

leave  to  move  to  enter  a  verdict,  or  for  a  nonsait,  on  either  or       dok  a. 

both  the  points  taken  at  the  trial.  r. 

Davies. 

J.  Wilson  having,  in  Michaelmas  Term  last,  obtained  a  rule 

nisi  accordingly, 

E.  V.  Williams  and  Nicholl  showed  cause : 

The  learned  Judge  was  right  on  both  points  in  directing  the 
verdict  to  be  entered  for  the  plaintiff.  With  reference  to  the 
first  point,  the  question  of  livery  or  no  livery  ought  not  to  have 
been  submitted  to  the  jury :  a  possession  for  less  than  twenty 
years  does  not  even  afford  primd  facie  evidence  from  which 
livery  of  seisin  can  be  inferred ;  there  *was  therefore  no  evidence  [  ♦507  ] 
of  livery  to  leave  to  the  jury,  and  they  were  wrong  in  finding 
that  livery  had  been  made.  Doe  d.  WUkins  v.  The  Marquis  of 
Cleveland  is  a  direct  authority  to  show  that  possession  for  a  less 
period  than  twenty  years  is  no  evidence  of  livery  of  seisin.  Lord 
Tbnterden  there  says,  '*  The  length  of  time  which  has  elapsed 
since  the  feoffment,  (seven  years),  was  not  sufficient  to  justify 
the  jury  in  presuming  that  livery  was  made."  And  Littledale, 
J.,  says,  ''No  possession  short  of  twenty  years  is  sufficient  to 
warrant  a  jury  in  presuming  the  fact  of  livery  of  seisin.''  The 
second  point  is  one  of  a  little  more  difficulty,  but  on  an  examina- 
tion of  the  authorities  it  will  be  found  that  the  instrument  in 
question  could  not  operate  as  a  covenant  to  stand  seised.  A 
covenant  to  stand  seised  to  uses  must  be  in  consideration  of 
blood  or  marriage ;  and  as  with  respect  to  the  consideration  of 
blood,  the  party  in  whose  favour  the  use  is  to  be  raised  must  be 
related  to  the  covenantor ;  so  with  respect  to  that  of  marriage, 
the  person  in  whose  favour  the  use  is  to  be  raised  must  be  a 
party  to  the  marriage.  But  here  Lewis  and  Davies,  the  trustees, 
are  mere  strangers ;  as  between  the  settlors  and  them  there  is 
neither  the  consideration  of  blood  or  marriage.  In  Hore  v.  Dix  (i), 
where  one  J.  P.,  being  seised  in  fee  of  certain  lands,  in  considera- 
tion of  natural  love  and  affection  for  his  son,  gave,  granted,  and 
enfeoffed  two  strangers  of  the  said  lands,  to  hold  the  same  to 
the  use  of  himself  for  life,  with  remainder  to  his  son  in  tail ; 

(1)  2  Sid.  25. 
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Doe  d.  and  also  covenanted  with  the  strangers  that  they  should  enjoy  the 
^  lands  to  and  for  the  uses  before  specified,  and  the  deed  was  never 

davieb.  executed  by  livery ;  the  Court  decided,  by  their  first  resolution, 
that  no  estate  passed  to  the  trustees,  because  they  were  strangers, 
and  there  was  therefore  no  consideration  for  raising  a  use  as  to 

[  ^508  ]  them.  And  they  resolved,  fifthly,  *that  the  express  covenant 
raised  no  ase  in  the  covenantees,  for  the  same  reason.  It  is 
true  that  in  Mr.  Serjeant  Williams's  (i)  note  to  Chester  v,  WiUan, 
the  case  of  Hore  v.  Dix  (2)  is  said  to  be  overruled  by  that  of  Roe 
V.  Tranmarr  (3) ;  but  when  the  two  cases  are  compared,  it  will  be 
found  that  all  that  the  learned  annotator  meant  to  say  was,  that 
Hare  v.  Dix  was  overruled  as  to  the  point  then  under  discussion 
only,  namely,  as  to  the  resolution  reported  to  have  been  come  to 
in  that  case,  that  an  instrument  which  was  intended  to  operate 
in  one  way  cannot  be  construed  so  as  to  operate  in  another ;  and 
in  which  respect  Hore  v.  Dix  undoubtedly  cannot  be  supported  ; 
but  it  has  never  been  overruled  as  to  the  first  resolution,  namely, 
that  a  use  under  a  covenant  to  stand  seised  cannot  be  raised  in 
favour  of  a  stranger.  It  is  said  by  Mr.  Sanders,  in  his  treatise 
on  Uses  and  Trusts  (4),  that  if  a  man  covenant  to  stand  seised 
for  the  use  of  himself  for  life,  with  remainder  to  the  use  of 
trustees,  (who  are  not  his  relations),  for  the  purpose  of  preserving 
contLQgent  remainders,  no  use  would  vest  in  the  trustees,  because 
the  consideration  does  not  extend  to  them.  And  where  property 
was  conveyed  even  to  a  relative  for  life,  with  a  general  leasing 
power,  it  was  held  that  the  power  was  void,  because  the  lessees 
would  be  strangers  in  blood  to  the  covenantor:  Cross  v.  Fausier- 
ditch  (5).  It  is  not  contended  that  the  word  ''  grant "  may  not 
be  construed  to  operate  as  a  covenant  to  stand  seised ;  but  in  no 
case  has  it  been  so  construed  where  the  grant  has  been  to 
strangers,  or  trustees  have  intervened  between  the  grantor  and 
those  intended  to  take  beneficially  under  the  grant.    In  O^man  v. 

[♦509]  Sheaf  (6),  a  grant,  with  a  letter  *of  attorney  to  deliver  seisin, 
which  was  not  afterwards  delivered,  was  held  to  operate  as  a 

(1)  2  Saund.  97,  n.  (1).  (4)  Page  83;  S.  P.  Watk.  Cony. 

(2)  2  Sid.  25.  by  Coventry,  296,  n. 

(3)  WiUes  Kep.  682 ;  8.  C.  2  Wils.  (6)  Cro.  Jac.  181. 
75.  (6)  3  Lev.  370. 


covenant  to  stand  seised ;  but  in  that  case  the  grant  was  to  a  d<  : 
relative.  So,  in  Baker  v.  Ldde  (i),  where  the  words  "  give  and 
grant "  were  held  to  have  a  similar  operation,  the  grant  was  to  ^^ 
the  grantor's  own  son.  The  case  of  Thome  v.  Thome  (2)  will  be 
relied  on  on  the  other  side,  in  which,  a  grant  to  trustees  to  stand 
seised  to  the  use  of  the  grantor's  brothers  is  reported  to  have 
been  held  to  operate  as  a  covenant  to  stand  seised;  but  that 
case  is  very  distinguishable  from  the  present.  In  the  first  place, 
it  was  the  decision  of  a  court  of  equity,  and  there  is  nothing  to 
show  that  the  conveyance  was  not  made  for  a  valuable  considera- 
tion, in  which  case  that  Court  would  have  decreed  its  perform- 
ance, notwithstanding  it  may  have  been  void  at  law ;  and 
secondly,  there  was  in  that  case  an  express  covenant  from  the 
grantor  that  the  cestui  que  trust  should  enjoy  according  to  the 
estates  limited  to  them  by  the  deed,  a  reason  which  is  assigned 
by  Chief  Baron  Comtn  (3)  for  the  decision  come  to  in  that  case ; 
besides  which,  the  case  is  very  shortly  reported ;  there  is  nothing 
to  show  that  the  trustees  were  not  the  relatives  of  the  grantor, 
and  Yemon  is  notoriously  inaccurate.  In  the  case  now  before 
the  Court  there  is  no  such  covenant;  for  the  recited  under- 
taking from  Ann  Lewis,  the  elder  and  younger,  to  convey  the 
premises  to  the  trustees  in  trust  for  the  uses  thereinafter 
declared,  does  not  amount  to  a  covenant  that  the  cestui  que  trust 
shall  enjoy. 

(Parke,  B.  :  That  part  of  the  deed  is  by  way  of  recital 
only,  and  cannot  amount  to  a  covenant  that  the  defendant 
shall  enjoy.) 

In  Doe  V.  Simpson  (4),  although  one  of  the  grantees  was  a 
stranger,  yet  the  other  was  one  of  the  parties  to  the  marriage ; 
and  it  is  sufficient  if  the  consideration  of  blood  or  marriage 
arises  *from  any  one  of  the  grantees,  for  then,  the  whole  use  is  [  *^ 
executed  in  the  one  from  whom  the  consideration  arises  (5). 
Besides,  in  that  case,  there  was  also  an  express  covenant  in  the 
deed  that  the  lands  granted  '*  should  remain  and  continue  unto 

(1)  3  Lev.  291.  (4)  2  Wilson,  226;  8.  C.  WiUes, 

(2)  1  Vern.  141.  672,  by  the  name  of  Doe  v.  Saikeld. 

(3)  Com.  Dig.  Covenant,  G.  2.  (5)  2  Roll.  Abr.  784 ;  PL  2  &  4. 
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Doe  d.  the  uses,  intents,  and  purposes  aforesaid,  and  according  to  the 
f,,  true  intent  and  meaning  thereof."     In  Roe  v.  Tranmarr{i),  the 

Vavies,  grant  was  to  a  relative,  the  grantor's  brother,  and  there  also  there 
was  an  express  covenant  that  the  grantor  had  power  to  grant, 
and  that  all  conveyances  and  assurances  of  the  lands  in  question 
should  enure  to  the  uses  of  that  deed.  With  respect  to  Sleigh  v. 
Metham  (2),  which  may  also  be  cited  on  the  other  side,  although 
in  that  case  the  covenant  and  grant  were  made  to  and  with  the 
strangers,  yet  no  estate  or  interest  whatever  was  given  to  them  ; 
the  covenant  was  not  that  they  should  enjoy,  but  to  and  with 
them  that  the  intended  wife  should  enjoy.  And  there  also  was 
in  that  case  an  express  covenant  from  the  settlor  that  the 
premises  should  remain  and  be  to  and  for  the  uses  mentioned  in 
the  deed.  At  all  events,  the  instrument  in  question  cannot  be 
construed  to  operate  as  a  covenant  to  stand  seised  with  respect 
to  the  mother's  part  of  the  property ;  for,  the  deed  states  the 
consideration  for  the  grant  of  her  part  to  have  been  a  money 
consideration,  and  to  show  that  the  real  consideration  was  her 
daughter's  marriage  would  be  to  show  a  consideration  inconsistent 
with  the  deed,  which  cannot  be  done:  Peacock  v.  Monk  (3). 
Had  the  consideration  stated  been  money  and  divers  other 
considerations,  the  case  would  have  been  different. 

J,  Wilson,  contra  : 

As  to  the  first  point,  the  question  of  livery  or  no  livery  was 
a  question  of  fact  for  the  jury,  and  was  properly  left  to  them 
to  decide. 

[  'sii  ]  (Parke,  B.  :  Was  there  *any  evidence  of  livery  in  this  case 

to  go  to  the  jury?  and  if  there  was,  will  not  a  single  day's 
possession  be  equally  evidence  of  livery  ?) 

The  case  referred  to  on  the  other  side,  of  Doe  d.  WiUdne  v. 
The  Marquis  of  Cleveland  (4),  cannot  be  considered  an  authority 
in  point ;  the  question  before  the  Court  in  that  case  was,  whether 
evidence  of  the  hand-writing  of  one  attesting  witness  was 
properly  received,  without  its  having  been  first  proved  that  such 

(1)  2  Wila  76 ;  8.  C.  Willes,  682.  (3)  1  Vee.  Son.  128. 

(2)  1  Lutw.  782.  (4)  9  B.  &  C.  864. 


witness  was  dead.    What  is  reported  to  have  been  said  in  that       doe  d 
case  by  Lord  Tenterden  and  LiTTLEDAiiE,  J.,  as  to  possession  r. 

for  less  than  twenty  years  not  being  evidence  of  livery,  was  not  -a.vibs. 
only  perfectly  extrajudicial,  bat  expressly  contrary  to  what  is  laid 
down  in  Bac.  Abr.  tit.  Evidence,  648.  But  even  should  the 
C!ourt  think  that  the  jury  drew  a  wrong  conclusion  on  the 
evidence  before  them,  still,  as  their  decision  is  already  consistent 
with  equity  and  justice,  and  the  real  merits  of  the  case,  the 
Court  will  not  disturb  their  finding :  Wilkinson  v.  Payne  (i) ;  for 
there  is  no  doubt  that  the  defendant  would  be  relieved  in  a  court 
of  equity. 

(Parke,  B.  :  The  position  stated  in  the  margin  to  that  case  is 
too  general,  and  cannot  now  be  supported.) 

Secondly,  a  use  arose  in  this  case  by  virtue  of  the  deed  to  the 
defendant  for  life,  which  is  a  sufficient  answer  to  the  ejectment. 
The  question  here  is,  whether  a  settlor  can  covenant  with 
strangers  for  the  benefit  of  his  relatives,  so  as  to  raise  a  use 
in  favour  of  his  relatives.  It  is  not  contended  that  a  covenant 
made  to  a  stranger  would  raise  a  use  in  his  favour,  but  that 
a  covenant  to  A.,  a  stranger,  that  the  covenantee  shall  stand 
seised  for  the  use  of  B.,  a  relative,  raises  a  good  use  in  B., 
the  relative. 

(Parke,  B.  :  The  plaintiff  does  not  say  that  a  covenant  to  a 
stranger  that  a  relative  shall  enjoy,  is  void,  but  that  a  covenant 
to  a  stranger  that  he  the  stranger  shall  enjoy,  though  for  the 
use  of  a  relative,  is  void.) 

Here  the  settlors  clearly  intended  *to  give  the  defendant  a  life       [  ^512  ] 
estate  in  the  premises,  and  Roe  v.  Tranniarr{2),  and  Doe  v. 
Salkeld{3),  are  authorities  to  show  that  the  Court  will  be  very 
astute,  and  struggle  hard  to  construe  deeds  so  as  to  effectuate 
the  intention  of  the  parties. 

(Parke,  B.  :  Does  not  Lord  Chief  Justice  Willes  decide  the 
latter  case  on  the  ground  of  there  being  an  express  covenant  that 
the  lands  should  go  to  the  grantee  ?) 

(1)  4  T.  E.  468.  (3)  Willes,  672 ;  8.  C,  2  Wils.  22. 

(2)  Willes,  682;  8.  C,  2  Wils.  75. 
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[•618] 


[  •MS,  n.  ] 


He  pats  it  both  ways,  on  the  groand  of  the  grant,  as  well  as  on 
that  of  there  being  an  express  covenant.  In  Walker  v.  Hall  (i), 
a  feoffment  and  grant  in  consideration  of  marriage,  where  no 
livery  was  made,  in  order  to  effectuate  the  intention  of  the 
parties,  was  constraed  to  amoont  to  a  covenant  to  stand  seised. 
In  Doe  V.  Simpson  (2),  one  of  the  grantees  was  a  stranger,  and 
yet  the  grant  was  held  to  operate  as  a  covenant  to  stand  seised. 
But  Thorne  v.  Thome  (3),  and  Sleigh  v.  Metham  (4),  are  both 
expressly  in  point.  The  grant  in  Thome  v.  Thorne  was  to 
trustees  to  the  use  of  the  grantor's  relatives,  and  it  was  held  to 
be  a  good  covenant  to  stand  seised.  The  report  in  Vernon, 
though  short,  is  accurate,  as  appears  by  reference  to  the  Registrar's 
book  (6).     The  decree  expressly  states  the  deed  to  be  *good  as  a 


(1)  2  Lev.  213. 

(2)  2  Wils.  22. 

(3)  1  Vem.  141. 

(4)  1  Lutw.  782. 

(5)  Thome  v.  Thome,  Registrar's 
Book,  22nd  February,  1682. 

The  bill,  which  was  by  Henry 
Thome  against  Boger  Thome  and 
Michael  Warren,  stated,  that  on  the 
2nd  December,  13  Car.  L,  John 
Thome,  plaintiffs  uncle,  did,  by 
deed  for  the  settling  and  continuing 
in  his  name  and  blood,  and  for  other 
good  causes  and  considerations,  all 
his  lands  caUed  New  MiU,  &c., 
give,  grant,  enfeoff,  and  confirm 
unto  Edmund  Cudmore  and  Bobert 
Hanke,  Esqrs.,  since  deceased,  and 
their  heirs,  all,  &c.,  in  trust  to  the 
uses  foUowing :  To  the  use  of  him- 
self for  life,  remainder  to  the  use  of 
Sarah  May,  his  only  daughter  and 
heir,  and  the  heirs  of  her  body ; 
remainder  to  the  \ise  of  Henry 
Thome  and  the  defendant  Boger 
Thome,  brothers  of  the  said  John 
Thome,  and  one  John  Thome,  son 
*of  Zachary  Thome,  another  brother 
of  the  said  John  Thome,  and  the 
heirs  of  their  bodies,  equally  to  be 
divided  between  them.  That  the 
settlor  died,  and  that  Sarah  May  is 
also  dead,  and  her  issue.    That  Henry 


Thome,  brother  of  the  grantor,  died 
before  Sarah  May,  leaving  John 
Thome,  his  eldest  son  and  heir,  and 
brother  to  the  plaintiff,  which  John 
Thome  is  dead  without  issue,  and 
plaintiff  is  the  next  son  and  heir  of 
the  said  Henry  and  John  Thome; 
and  the  defendant  Boger  Thome 
being  living,  and  also  John  Thome, 
son  of  Zachary,  the  lands  descended 
to  them  and  the  plaintiff,  as  tenants  in 
common.  That  the  defendant  Boger 
Thome  having  for  some  inconsider- 
able sum  bought  of  John  Thome, 
the  son  and  heir  of  Zachary,  who  was 
eldest  brother  and  heir  of  John  the 
grantor,  who  died  without  issue,  all 
his  right  to  the  aforesaid  lands,  the 
defendant  pretends  that  the  aforesaid 
deed  of  settlement  was  not  suf&ciently 
executed,  and  therefore  the  plaintiff 
hath  no  title  to  the  same,  or  any 
part  thereof,  and  hath  entered  on  the 
premises  and  receives  the  profits  of 
them,  and  having  gotten  the  deed  of 
settlement  refuses  to  let  the  plaintiff 
have  a  third  part  of  the  premises. 
The  bill  prayed  that  the  plaintiff 
might  enjoy  a  third  part  of  the  pre- 
mises, and  have  an  account  of  the 
yearly  value  thereof,  and  of  the 
profits  since  the  defendant  hath 
received  the  same,  and  that  the  lands 
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covenant  to  stand  seised,  and  it  contains  no  statement  whatever 
respecting  the  covenant  referred  to  *by  the  reporter.  Sleigh  v. 
Metham  (i)  is  also  a  case  where  trustees  intervened ;  there  a 
grant  to  trustees  for  the  use  of  an  intended  wife  was  held  to 
amount  to  a  covenant  to  stand  seised,  and  though  many 
objections  were  taken  to  the  deed  in  that  case,  it  was  never  once 
suggested  that  the  fact  of  the  grantees  being  strangers  invalidated 
it.  As  to  the  case  of  Hore  v.  Dix{2),  it  is  treated  as  entirely 
overruled,  as  well  as  in  the  learned  note  to  Chester  v.  Willan  (3), 
as  in  a  note  in  the  first  volume  of  Mr.  Jarman's  edition  of 


DoBd. 
Lewis 

r. 
Davibb. 

[  *6U  ] 


znaj  be  set  out  and  diyided  according 
to  the  purport  of  the  said  settlement. 
The  defendant  Boger  Thome  ad- 
mitted that  he  hath  in  his  custody 
a  writing,  dated  2nd  December,  13 
Car.  I.,  purporting  to  be  a  grant  of 
the  lands  by  John  Thome  to  Oudmore 
and  Hanke  to  the  uses  in  the  bill, 
and  to  which  a  seal  is  affixed  and 
the  name  John  Thome  thereunto 
subscribed,  and  is  mentioned  to  be 
sealed  and  delivered  by  John  Thome, 
but  believes  it  was  never  executed 
so  as  to  convey  the  estate  thereby 
intended  to  be  conveyed,  and  that  in 
the  writing  there  is  a  power  of  revo- 
cation reserved  to  the  said  J.  Thome 
of  the  whole  contents  thereof;  that 
John  Thome  did  by  deed  indented, 
24th  February,  20  Car.  I.,  grant  and 
convey  part  of  the  premises  to  the 
defendant,  his  heirs  and  assigns,  by 
way  of  mortgage;  that  the  money 
was  not  paid;  that  J.  Thome  died 
seised  in  fee-simple  of  all  the  rest. 
That  the  premises  whereof  he  died 
seised,  descended  to  Thomas  May  his 
grandson,  who,  dying  without  issue, 
it  came  to  John  Thome,  eldest  son 
and  heir  of  2iachary,  who  was  eldest 
brother  to  John  (grantor),  who  died 
seised,  who  thereupon  entered  on 
the  premises,  and  for  valuable  con- 
sideration conveyed  to  the  defendant 
Boger  Thome  in  fee  by  lease  and 
release;  and  the  defendant,  being  a 


purchaser,  doth  claim  the  same,  and 
the  profits  thereof,  since  the  purchase, 
and  is  ^advised  that  the  plaintiff  hath 
no  title  to  the  premises. 

Whereupon,  and  upon  long  debate 
of  the  matter,  and  upon  producing  of 
the  aforesaid  deed  of  settlement,  the 
Com!  declared  that  the  same  was  a 
good  conveyance,  and  did  amount  to 
a  covenant  to  stand  seised,  and  the 
uses  and  estates  thereby  limited  and 
created  were  well  raised,  and  the 
plaintiff  was  weU  and  duly  entitled 
to  a  third  part  of  all  and  every  the 
lands  and  premises  thereby  so  settled 
and  conveyed  as  aforesaid,  and  ought 
to  enjoy  the  same,  notwithstanding 
the  defendant's  pretended  purchase 
from  the  heir-at-law  of  the  said 
John  Thome,  the  same  being  with 
full  knowledge  and  notice  of  the 
aforesaid  deed  of  settlement;  and 
therefore  doth  think  fit,  and  so  order 
and  decree,  that  the  defendant  Boger 
Thome,  from  the  time  of  the  plaintiff's 
entry  into  and  becoming  entitled  to 
the  aforesaid  lands,  do  account  for 
a  third  part  of  the  rents  before  the 
Master.  Commission  of  partition 
ordered  to  issue.  Injunction  pre- 
viously granted  against  committing 
waste  continued. 

(1)  1  Lutw.  782. 

(2)  1  Sid.  25. 

(3)  2  Saund.  97  a,  n.  (1). 


[•614,11.] 
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Dor  d.       Bythewood's  Precedents  in  Conveyancing.    But  even  sapposing 

r.  an  express  covenant  to  be  necessary,  here  the  agreement,  whereby 

Davisb.      ^Yxe  settlors  undertake  to  convey  and  assure  the  premises  to  and 

for  the  uses  and  limitations  mentioned  in  the  deed,  amounts  to 

such  a  covenant. 

(Pabkb,  B.  :  That  part  of  the  deed  is  by  way  of  recital  only, 

and  cannot  amount  to  a  covenant,  or  raise  a  use :    it  is  purely 

executory.)  ^ 

Cur.  adv.  vnlL 

The  judgment  of  the  Court  was  now  delivered  by — 

Parks,  B.  : 

[  *516  ]  This  case  was  argued  before  my  brothers  ^Bolland  and  Gumey 

and  myself,  in  the  course  of  the  last  Term,  on  showing  cause 
against  a  rule  niai  to  enter  a  nonsuit.  It  was  an  ejectment 
brought  to  recover  a  small  estate  in  Cardiganshire.  Ann  D. 
Lewis  was  seised  of  a  part  of  the  lands,  her  daughter  Ann  Lewis 
of  another  part ;  Ann  Lewis  married  the  defendant.  The  defen- 
dant went  to  live  with  his  wife's  mother  upon  the  marriage,  and 
continued  to  live  with  her  until  and  after  her  death,  which 
happened  about  1881,  and  down  to  this  time.  The  defendant's 
wife  died  about  1885.  The  lessor  of  the  plaintiff  was  the  heir-at- 
law  both  of  Ann  D.  Lewis  and  Ann  Lewis,  and  sought  to  recover 
the  land  in  question  in  that  character. 

On  the  marriage  of  Ann  Lewis,  in  December,  1822,  a  settle- 
ment was  executed,  which  was  drawn  in  a  very  inartificial  manner, 
and  on  the  legal  operation  of  which  the  principal  question  in  the 
case  depends. 

(The  learned  Baron  here  stated  the  deed.) 

The  defendant  raised  three  objections  to  the  right  of  the  lessor 
of  the  plaintiff  to  recover,  and  contended  that  he  was  entitled  to 
the  whole  estate  by  virtue  of  the  settlement :  First,  because  the 
deed  operated  as  a  feoffment,  as  livery  of  seisin  might  be  pre- 
sumed by  the  jury  from  the  fact  of  possession  by  the  defendant. 
And,  secondly,  if  it  was  not  to  be  presumed,  that  the  deed  would 
operate  as  a  covenant  to  stand  seised.  Thirdly,  he  also  contended, 
that  as  to  the  share  of  the  daughter,  the  mother  was  tenant  in 
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possession,  and  that  the  deed  would  operate  as  a  grant  of  the       Dos  d. 

Lbwib 
reversion.     Upon  referring,  however^  to  the  evidence,  it  appears  f,, 

that  there  was  no  proof  that  the  mother  was  tenant  ,to  the      'Davibb. 

daughter,  and  therefore  this  objection  fails. 

Lord  Denman,  before  whom  the  cause  was  tried,  was  of  opinion, 
in  conformity  with  the  decision  of  Doe  d.  ^WUkins  v.  Marquis  of  [  •sis  ] 
Cleveland  (i),  that  the  possession  ought  not  to  be  left  to  the  jury 
as  evidence  of  livery  of  seisin,  as  it  was  for  a  less  period  than 
twenty  years ;  but,  in  order  to  save  expense,  he  left  the  question 
to  the  jury,  who  found  the  fact  that  livery  of  seisin  was  made ; 
but  notwithstanding  that  finding,  his  Lordship  directed  a  verdict 
for  the  plaintiff,  reserving  to  the  defendant  liberty  to  move  to 
enter  a  nonsuit,  and  he  also  reserved  the  question  as  to  the 
operation  of  the  deed. 

As  we  are  all  of  opinion  that  the  deed  operated  as  a  covenant 
to  stand  seised,  it  is  not  necessary  to  decide  whether  the  evidence 
of  possession  ought  to  have  been  left  to  the  jury  or  not ;  but  we 
by  no  means  wish  to  be  understood  as  intimating  any  doubt 
as  to  the  propriety  of  the  decision  of  the  Court  of  King's  Bench 
in  the  case  cited ;  that  is,  in  effect,  that  if  the  fact  of  livery  of 
seisin  is  sought  to  be  inferred  from  possession  alone,  such 
possession  ought  to  have  existed  for  twenty  years. 

The  question  then  is,  as  to  the  effect  of  the  settlement. 

The  rules  as  to  the  exposition  of  deeds,  and  their  operation  in 
a  manner  different  from  that  intended,  are  now  fully  settled,  and 
very  distinctly  stated  in  the  judgment  of  Lord  Chief  Justice 
WiiiLES,  in  the  two  cases  of  Doe  v.  Salkeld  and  Roe  v.  Tranmair  (2), 
and  more  particularly  in  the  latter.  It  is  there  stated,  that  in 
more  recent  times  the  Judges  have  been  much  more  liberal  than 
formerly,  and  have  had  more  consideration  for  the  substance, 
the  passing  of  the  estate,  according  to  the  intent  of  the  parties, 
than  the  shadow,  namely,  the  manner  of  passing  it.  And  it  is 
laid  down,  in  respect  to  covenants  ta  stand  seised,  that  there 
is  no  conveyance  that  admits  of  such  a  variety  of  words ;  and 
that  it  is  sufficient,  if  these  five  things  concur, — That  there  be 
a  deed ;  words  sufficient  to  make  a  covenant ;  that  the  grantor 

(1)  9  B.  &  C.  864.  (2)  Willea,  673,  682. 
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Dob  d.       must  be  actually  seised  at  the  *time ;  that  his  intent  be  plain 
f.  to  raise  the  use;  and  that  there  be  a  proper  consideration  to 

i^^^'™-      raise  it. 

^  In  the  present  case,  all  these  circumstances  are  found.    There 

is  a  deed  ;  the  word  ''  grant  "  is  sufficient  to  make  a  covenant; 
the  two  grantors  were  both  seised ;  the  intent  that  the  husband 
was  to  have  the  use  for  life  is  abundantly  clear ;  and  the  marriage 
with  the  daughter  is  unquestionably  a  sufficient  consideration. 

The  only  objection  which  can  be  raised  as  to  the  operation  of 
the  deed  is,  not  that  the  intent  to  raise  an  use  was  not  plain,  but 
that  the  intent  was  to  raise  that  use  out  of  the  seism  of  the 
trustees,  and  not  out  of  that  of  the  grantors;  and  that  such 
intent  could  not  operate,  as  the  trustees  could  not,  it  is  admitted, 
take  any  estate  at  all :  and  this  objection  was  grounded  on  the 
authority  of  the  case  of  Hore  v.  Dix  (i),  where  it  was  held  that 
a  covenant  with  strangers,  that  they  should  hold  the  land  to  the 
use  of  the  grantor  for  life,  with  remainder  to  the  son,  was  void. 
But  Lord  Chief  Justice  Willbs  considers  this  very  objection  in 
the  case  of  Roe  v.  Tranmarr,  and  intimates  his  dissatisfaction 
with  that  decision  upon  this  point.  He  says  that  he  should  have 
been  of  another  opinion,  **  because,  in  a  covenant  to  stand  seised, 
the  estate  properly  arises  out  of  the  estate  of  the  grantor,  and  his 
intent  that  it  should  not,  I  think,  signifies  nothing :  for  though 
his  intent  is  to  be  regarded  what  estate  is  to  pass,  and  to  whom, 
it  is  not  at  all  to  be  regarded  as  to  the  manner  of  passing  it,  (of 
which  he  is  supposed  to  be  ignorant) ;  if  it  were,  it  would  over- 
turn almost  all  the  cases."  And  though  the  learned  Chibf 
Justice  distinguishes  the  case  then  under  consideration  from 
that  of  Hore  v.  Dix  and  Samon  v.  Jones  (2),  there  can  be  no 
doubt  but  that  the  learned  editor  of  the  valuable  edition  of 

[  *5i8  ]  Saunders's  Reports  is  right  in  stating,  *in  his  note  in  Chester 
V.  WiXUm  (8),  that  Hore  v.  Dix  and  Samon  v.  Jones  are  in  effect 
overruled  by  this  decision. 

It  is  true  that  in  most,  indeed,  I  believe,  all,  of  the  cases,  there 
has  either  been  a  grant  to  the  relation  without  the  intervention 
of  trustees,  or  there  has  been  a  covenant  that  the  relations  should 

(1)  1  Sid.  25.  (3)  2  Saund.  97  a. 

(2)  2  Vent.  818. 
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hold  and  enjoy  ;  bat  it  is  clear  that  the  decisions  have  not  pro- 
ceeded on  the  groond  that  one  of  those  were  essential.  In  the 
cases  of  Doe  v.  Salkeld  and  Hoe  v.  Tranmarr,  in  which  there 
was  such  a  covenant,  Lord  Chief  Justice  Willes  mentions  its 
existence ;  but  it  is  evident  he  does  not  rely  upon  it  as  necessary 
to  the  judgment.  And  in  the  case  of  Thome  v.  Thome  (i),  Lord 
Keeper  North  decided  expressly,  and  without  difficulty,  that  the 
grant  to  trustees  to  stand  seised  to  the  use  of  three  brothers  in 
consideration  of  blood,  worked  as  a  covenant  to  stand  seised ; 
and  the  express  covenant  that  the  cestui  que  trust  should  enjoy 
was  not  taken  notice  of ;  and  the  report  is  confirmed,  as  we  were 
informed  by  Mr.  Wilson  in  the  course  of  the  argument,  by  a 
reference  to  the  Registrar's  book.  This  case  is  an  authority  pre- 
cisely in  point,  and  is  so  much  in  unison  with  the  more  liberal 
spirit  and  sound  reason  of  the  more  modem  decisions  on  this 
subject,  that  we  do  not  hesitate  to  abide  by  it. 

The  rule  must  therefore  be  absolute  to  enter  a  nonsuit. 

Rule  absolute  to  enter  a  nonsuit  (2). 


Doe  d. 
Lewis 

V, 

Davibs. 


LANGRIDGE  v.  LEVY  (8). 

(2  Meeson  &  Welaby,  519—632;  S.  C.  6  L.  J.  (N.  S.)  Ex.  137.) 

In  case,  the  declaration  stated,  that  L.,  the  father  of  the  plaintiff, 
bargained  with  the  defendant  to  buy  of  him  a  gun,  to  wit,  for  the  use 
of  himself  and  his  sons ;  and  the  defendant  then,  by  falsely  and  fraudu- 
lently warranting  the  gun  to  have  been  made  by  N.,  and  to  be  a  good, 
safe,  and  secure  gun,  tiien  sold  the  gam  to  L.,  for  the  use  of  himself  and 
his  sons  for  24/. ;  whereas  in  truth  and  in  fact  the  defendant  was  guilty 
of  great  breach  of  duty,  and  of  wilful  deceit,  negligence,  and  improper 
conduct,  in  this,  that  tiie  gun  was  not  made  by  N.,  nor  was  a  good,  safe, 
and  secure  gun,  but  on  the  contrary  thereof,  was  made  by  a  veiy  inferior 
maker  to  N.,  and  was  a  bad,  unsafe,  ill-manufactured  and  dangerous 
^un,  and  wholly  unsound  and  of  very  inferior  materials ;  of  all  which 


(1)  1  Vem.  141. 

(2)  In  Doe  v.  Williams,  39  B.  R 
645  (5  B.  &  Ad.  783),  articles  in  con- 
templation of  a  marriage  by  words 
in  prasenti  were  held  to  operate  as  a 
covenant  to  stand  seised. 

(3)  This  case  has  been  frequently 
referred  to  and  commented  on  in  j  udg- 
ments,  of  which  it  may  be  sufficient 

K.B. — VOL.  XLVI. 


to  refer  to  that  of  Lord  Cairns  (citing 
a  judgment  of  Lord  Hatherlet,  as 
Vice-Chancellor  Wood)  in  Peek  v. 
Gumey  (H.  L.  1873)  L.  B.  6  H.  L. 
377,  412 ;  of  Brett,  M.  B.,  in  Heaven 
V.  Pender  (1883)  11  Q.  B.  Div.  503, 
511;  and  of  Stirling,  J.,  in  Tallerman 
V.  Dowsing  Radiant  Heat  Co,  [1900] 
1  Ch.  1,  69  L.  J.  Ch.  46.— B.  C. 

44 


1887. 

Exch.  of 
Pleat. 

[619] 
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Lanqktdob  the  defendaDt,  at  the  time  of  such  warranty  and  sale,  had  notioe :  and 

V.  that  the  plaintiff,  knowing  and  confiding  in  the  said  warranty,  used  the 

'  gun,  which  but  for  the  warranty  he  would  not  have  done ;  and  that  the 

gun  being  in  the  hands  of  the  plaintiff,  by  reason  and  wholly  in  conse- 
quence of  its  weak,  dangerous,  and  insufficient  construction  and  materials, 
burst  and  exploded :  whereby  the  plaintiff  was  greatly  wounded,  &c.,  and 
wholly  by  means  of  the  premises,  breach  of  duty,  and  improper  conduct 
of  the  defendant,  lost  the  use  of  his  hand :  Held,  by  judgment  of  the 
Court  of  Exchequer,  affirmed  in  the  Exchequer  Chamber  (after  verdict 
for  the  plaintiff  on  the  plea  of  not  guilty,  and  on  other  pleas  denying 
the  warranty,  and  that  the  gun  was  unsafe,  &c.)»  that  the  action  was 
maintainable. 

Case.     The    declaration    stated,  that    whereas    one    George 
Langridge,  the  father  of  the  plaintiff,  on  the  Ist  of  June,  1888, 
at  the  request  of  the  defendant,  bargained  with  him  to  buy  of 
him  a  certain  gmi,  to  wit,  for  the  use  of  himself  and  his  sons,  at 
and  for  a  certain  price,  to  wit,  the  sum  of  24Z.,  and  the  defendant 
then,  by  falsely  and  fraudulently  warranting  the  said  gun  to  have 
been  made  by  Nock,  and  to  be  a  good,  safe,  and  secure  gun,  then 
sold  the  said  gun  to  the  said  George  Langridge,  for  the  use  of 
himself  and  his  sons,  for  the  said  sum  of  242.  then  paid  by  the 
said  George  Langridge  to  the  defendant  for  the  same :  whereas 
in  truth  and  in  fact  the  defendant  was  guilty  of  great  breach  of 
duty,  and  of  wilful  deceit,  negligence,  and  improper  conduct, 
in  this,  that  the  said  gun,  at  the  time  of  the  said  warranty  and 
sale,  was  not  made  by  Nock,  nor  was  it  a  good,  safe,  and  secure 
gun,  but,  on  the  contrary  thereof,  was  made  and  constructed  by 
a  maker  very  inferior  as  a  gun-maker  to  Nock,  and  was  then  and 
at  all  times  a  very  bad,  unsafe,  ill-manufactured,  and  dangerous 
gun,  and  wholly  unsound  and  of  very  inferior  materials  ;  of  all 
which  premises  the  defendant,  at  the  time  of  the  making  of  the 
said  warranty,  and  of  the  said  sale,  had  full  knowledge  and  notice. 
And  the  plaintiff  in  fact  says,  that  he,  knowing  and  confiding  in 
the  said  warranty,  did  use  and  employ  the  said  gun,  which  but 
for  the  said  warranty  he  would  not  have  done :  and  that  after- 
[  *520  ]      wards,  to  wit,  on  *the  10th  December,  1885,  the  said  gun  being 
then  in  the  hands  and  use  of  the  plaintiff,  by  reason  and  wholly 
in  consequence  of  the  weak,  dangerous,  and  insufficient  and 
unworkmanlike  manufacture,  construction,  and  materials  thereof, 
then  and  whilst  the  said  gun  was  so  in  use  by  the  plaintiff,  burst 
and  exploded,  became  shattered,  and  went  to  pieces;  whereby 
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and  by  reason  whereof  the  plaintiff  was  greatly  cut,  wounded,    Lakobidob 
maimed,  &c.,  &c.,  and  wholly  by  means  of  the  premises,  breach        lbvt. 
of  duty,  and  improper  conduct  of  the  defendant,  lost,  and  is  for 
ever  deprived  of  the  use  of  his  hand,  &c.,  &c. 

Pleas,  first,  not  guilty ;  secondly,  that  the  defendant  did  not 
warrant  the  said  gun  to  be  made  by  Nock,  and  to  be  a  good,  safe, 
and  secure  gun,  in  manner  and  form,  &c. ;  thirdly,  that  the  gun 
was  not  a  bad,  unsafe,  ill-manufactured,  and  dangerous  gun,  and 
wholly  unsound,  and  of  very  inferior  materials,  as  in  the  declara- 
tion alleged ;  fourthly,  that  the  gun  did  not  by  reason  and  wholly 
in  consequence  of  the  weak,  dangerous,  and  insuflScient  and 
unworkmanlike  manufacture,  construction,  and  materials  thereof, 
burst,  &c.,  as  in  the  declaration  alleged:  on  all  which  issues 
were  joined. 

At  the  trial  before  Alderson,  B.,  at  the  Somersetshire  Summer 
Assizes,  1886,  it  appeared  that  in  June,  1888,  the  plaintiff's 
father  saw  in  the  shop  of  the  defendant,  a  gunmaker  in  Bristol, 
a  double-barrelled  gun,  to  which  was  attached  a  ticket  in  these 
terms :  ''  Warranted,  this  elegant  twist  gun,  by  Nock,  with  case 
complete,  made  for  his  late  Majesty  George  lY. ;  cost  60  guineas : 
only  25  guineas."    He  went  into  the  shop  and  saw  the  defendant, 
and  examined  the  gun.    The  defendant  (according  to  Langridge's 
statement)  said  he  would  warrant  the  gun  to  have  been  made  by 
Nock  for  King  George  lY.,  and  that  he  could  produce  Nock's 
invoice.    Langridge  told  the  defendant  he  wanted  the  gun  for 
the  use  of  himself  and  ^his  sons,  and  desired  him  to  send  it  to       [  *o2i  ] 
his  house  at  Enowle,  about  two  miles  from  Bristol,  that  they 
might  see  it  tried.    On  the  next  day,  accordingly,  the  defendant 
sent  the  gun  to  Langridge's  house  by  his  shopman,  who  also  on 
that  occasion  warranted  it  to  be  made  by  Nock,  and  charged 
and  fired  it  off  several  times.    Langridge  ultimately  bought 
it  of  him  for  24L,  and  paid  the  price  down.    Langridge  the 
father  and  his  three  sons  used  the  gun  occasionally;  and  in 
the  month  of  December  following,  the  plaintiff,  his  second  son, 
having  taken  the  gun  into  a  field  near  his  father's  house  to  shoot 
some  birds,  putting  in  an  ordinary  charge,  on  firing  off  the 
second  barrel,  it  exploded,  and  mutilated  his  left  hand  so  severely 
as  to  render  it  necessary  that  it  should  be  amputated.    There 

44 — 2 
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Lanoridoe  was  conflicting  evidence  as  to  the  fact  of  the  gun's  being  an 
Lbvt.  insecure  one,  or  of  inferior  workmanship.  Mr.  Nock,  however, 
proved  that  it  was  not  manufactured  by  him.  The  defendant 
also  denied  that  any  warranty  had  been  given.  The  learned 
Judge  left  it  to  the  jury  to  say,  first,  whether  the  defendant  ha<i 
warranted  the  gun  to  be  made  by  Nock,  and  to  be  a  safe  and 
secure  one ;  secondly,  whether  it  was  in  fact  unsafe  or  of  inferior 
materials  or  workmanship,  and  exploded  in  consequence  of  being 
so ;  and  thirdly,  whether  the  defendant  warranted  it  to  be  a  safe 
gun,  knowing  that  it  was  not  so.  The  jury  found  a  general 
verdict  for  the  plaintiff,  damages  4002. 

In  Michaelmas  Term,  Erie  moved  in  pursuance  of  leave 
reserved  by  the  learned  Judge,  and  obtained  a  rule  nm  arresting 
the  judgment,  on  the  ground  that  no  duty  could  result  out  of  a 
mere  private  contract,  the  defendant  being  clothed  with  no 
official  or  professional  character  out  of  which  a  known  duty 
could  arise;  and  that  the  injury  did  not  arise  so  inmiediately 
from  the  defendant's  act  as  that  it  could  form  the  subject  of  an 
[  '522  ]  action  on  the  case  by  the  plaintiff,  *between  whom  and  the 
defendant  there  was  no  privity  of  contract.    In  Hilary  Term, 

Boinpas,  Serjt.,  and  Ball  showed  cause.     *    *     * 

[  626  ]  Erie  and  Butt,  contra.     ♦     ♦     * 

Cur.  adv.  vtdt. 

r  529  ]  In  the  ensuing  Term ,  the  j  udgm  ent  of  the  Coubt  was  delivered  by 

Parke,  B.  : 

In  this  case  a  motion  was  made  to  arrest  the  judgment,  after 
a  verdict  for  the  plaintiff.  (His  Lordship  stated  the  declaration, 
and  proceeded) :  It  is  clear  that  this  action  cannot  be  supported 
upon  the  warranty  as  a  contract,  for  there  is  no  privity  in  that 
respect  between  the  plaintiff  and  the  defendant.  The  father  was 
[  *530  ]  the  contracting  *party  with  the  defendant,  and  can  alone  sue 
upon  that  contract  for  the  breach  of  it. 

The  question  then  is,  whether  enough  is  stated  on  this  record 
to  entitle  the  plaintiff  to  sue,  though  not  on  the  contract ;  and 
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we  are  of  opinion  that  there  is,  and  that  the  present  action  may    lanobidoe 
be  supported.  lbvy. 

We  are  not  prepared  to  rest  the  case  upon  one  of  the  grounds 
on  which  the  learned  counsel  for  the  plaintiff  sought  to  support 
his  right  of  action,  namely,  that  wherever  a  duty  is  imposed  on 
a  person  by  contract  or  otherwise,  and  that  duty  is  violated,  any 
one  who  is  injured  by  the  violation  of  it  may  have  a  remedy 
against  the  wrong-doer :  we  think  this  action  may  be  supported 
without  laying  down  a  principle  which  would  lead  to  that 
indefinite  extent  of  liability,  so  strongly  put  in  the  course  of  the 
argument  on  the  part  of  the  defendant ;  and  we  should  pause 
before  we  made  a  precedent  by  our  decision  which  would  be  an 
authority  for  an  action  against  the  vendors,  even  of  such  instru- 
ments and  articles  as  are  dangerous  in  themselves,  at  the  suit  of 
any  person  whomsoever  into  whose  hands  they  might  happen  to 
pass,  and  who  should  be  injured  thereby.  We  do  not  feel  it 
necessary  to  go  to  that  length,  and  our  judgment  proceeds  upon 
another  ground.  If  the  instrument  in  question,  which  is  not  of 
itself  dangerous,  but  which  requires  an  act  to  be  done,  that  is,  to 
be  loaded,  in  order  to  make  it  so,  had  been  simply  delivered  by 
the  defendant,  without  any  contract  or  representation  on  his 
part,  to  the  plaintiff,  no  action  would  have  been  maintainable  for 
any  subsequent  damage  which  the  plaintiff  might  have  sustained 
by  the  use  of  it.  But  if  it  had  been  delivered  by  the  defendant 
to  the  plaintiff,  for  the  purpose  of  being  so  used  by  him,  with  an 
accompanying  representation-  to  him  that  he  might  safely  so  use 
it,  and  that  representation  had  been  false  to  the  defendant's 
knowledge,  and  the  plaintiff  had  acted  upon  the  faith  of  its  being 
true,  and  had  received  damage  thereby,  then  there  is  no  question 
but  that  an  ^action  would  have  lain,  upon  the  principle  of  a  [  *f'>3i  ] 
numerous  class  of  cases,  of  which  the  leading  one  is  that  of 
Pasley  v.  Freeman  (i) ;  which  principle  is,  that  a  mere  naked 
falsehood  is  not  enough  to  give  a  right  of  action ;  but  if  it  be 
a  falsehood  told  with  an  intention  that  it  should  be  acted  upon 
by  the  party  injured,  and  that  act  must  produce  damage  to  him ; 
if,  instead  of  being  delivered  to  the  plaintiff  immediately,  the 
instrument  had  been  placed  in  the  hands  of  a  third  person,  for 
the  purpose  of  being  delivered  to  and  then  used  by  the  plaintiff, 
(1)  1  B.  B.  634  (3  T.  B.  61). 
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LAKOBiDos  the  like  false  representation  being  knowingly  made  to  the 
Levy.  intermediate  person  to  be  commonicated  to  the  plaintiff,  and 
the  plaintiff  had  acted  upon  it,  there  can  be  no  doubt  but  that 
the  principle  would  equally  apply,  and  the  plaintiff  would  have 
had  his  remedy  for  the  deceit ;  nor  could  it  make  any  difference 
that  the  third  person  also  was  intended  by  the  defendant  to  be 
deceived ;  nor  does  there  seem  to  be  any  substantial  distinction 
if  the  instrument  be  delivered,  in  order  to  be  so  used  by  the 
plaintiff,  though  it  does  not  appear  that  the  defendant  intended 
the  false  representation  itself  to  be  communicated  to  him.  There 
is  a  false  representation  made  by  the  defendant,  with  a  view  that 
the  plaintiff  should  use  the  instrument  in  a  dangerous  way,  and, 
unless  the  representation  had  been  made,  the  dangerous  act 
would  never  have  been  done. 

If  this  view  of  the  law  be  correct,  there  is  no  doubt  but  that  the 
facts  which  upon  this  record  must  be  taken  to  have  been  found  by 
the  jury  bring  this  case  within  the  principle  of  those  referred  to. 
The  defendant  has  knowingly  sold  the  gun  to  the  father,  for  the 
purpose  of  being  used  by  the  plaintiff  by  loading  and  discharging 
it,  and  has  knowingly  made  a  false  warranty  that  it  might  be 
safely  done,  in  order  to  effect  the  sale ;  and  the  plaintiff,  on  the 
faith  of  that  warranty,  and  believing  it  to  be  true,  (for  this  is 
[*5a2]  *the  meaning  of  the  term  "confiding"),  used  the  gun,  and 
thereby  sustained  the  damage  which  is  the  subject  of  this  com- 
plaint. The  warranty  between  these  parties  has  not  the  effect 
of  a  contract ;  it  is  no  more  than  a  representation  ;  but  it  is  no 
less.  The  delivery  of  the  gun  to  the  father  is  not,  indeed, 
averred,  but  it  is  stated  that,  by  the  act  of  the  defendant,  the 
property  was  transferred  to  the  father,  in  order  that  the  son 
might  use  it ;  and  we  must  intend  that  the  plaintiff  took  the  gun 
with  the  father's  consent,  either  from  his  possession  or  the 
defendant's;  for  we  are  to  presume  that  the  plaintiff  acted 
lawfully,  and  was  not  a  trespasser,  unless  the  contrary  appear. 

We  therefore  think,  that  as  there  is  fraud,  and  damage,  the  result 
of  that  fraud,  not  from  an  act  remote  and  consequential,  but  one 
contemplated  by  the  defendant  at  the  time  as  one  of  its  results, 
the  party  guilty  of  the  fraud  is  responsible  to  the  party  injured. 

We  do  not  decide  whether  this  action  would  have  been  main- 
tainable if  the  plaintiff  had  not  known  of  and  acted  upon  the 
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false  representation;   nor  whether  the  defendant  would  have    Langridge 

been  responsible  to  a  person  not  within  the  defendant's  con-        l^vv. 

templation  at  the  time  of  the  sale,  to  whom  the  gun  might  have 

been  sold  or  handed  over.    We  decide  that  he  is  responsible  in 

this  case  for  the  consequences  of  his  fraud  whilst  the  instrument 

was  in  the  possession  of  a  person  to  whom  his  representation  was 

either  directly  or  indirectly  communicated,  and  for  whose  use  he 

knew  it  was  purchased. 

Rule  discharged. 


IN  THE  EXCHEQUER  CHAMBER 


(In  Ebror  from  the  Court  of  Exchequer.) 
LEVY    V.    LANGKIDGE. 

(4  Meeson  &  Welsby,  337—339.) 

A  WRIT  of  error  having  been  brought  on  the  [above]  judgment 
of  the  Court  of  Exchequer,  [after  argument  and  consideration  the 
judgment  of  the  Court]  was  delivered  by 

Lord  Denman,  Ch.  J. : 

We  agree  with  the  Court  of  Exchequer,  and  affirm  the  judg- 
ment on  the  ground  stated  by  Parke,  B.,  *'  that  as  there  is  fraud, 
and  damage,  the  result  of  that  fraud  not  from  an  act  remote  and 
consequential,  but  one  contemplated  by  the  defendant  at  the 
time  as  one  of  its  results,   the  party  guilty  of  the  fraud  is 

responsible  to  the  party  injured."  ^  ,  ^.       , 

Judgment  affirmed. 


18S8. 

Exchequer 
Chamber, 

[337] 


[838] 


HARKIS  V.  BUTLER  (1). 

(2  Meeson  &  Welsby,  539— 543 ;  S.  C.  1  M.  &  H.  117 ;  1  Jur.  608 ;  6  L.  J. 

(N.  S.)  Ex.  133.) 

Cafie.  The  declaration  stated  that  one  M.  H.,  being  the  daughter  and 
serv^ant  of  the  plaintiff,  with  the  consent  of  the  plaintiff,  became  the 
apprentice  of  one  A.,  the  wife  of  the  defendant,  for  the  term  of  two  years, 
for  the  purpose  of  learning  the  business  of  a  milliner,  in  consideration 
of  29^  paid  by  the  plaintiff,  and  in  consideration  that  the  said  A., 


(1)  Many  cases  on  this  subject  are 
collected  in  Ei^ns  v.  Waliati  (1867) 
L.  B.  2  C.  P.  615, 36  L.  J.  C.  P.  307 ; 


and  see  and  cp.  Hedges  v.  Tagg  {IS12) 
L.  R.  7  Ex.  283,  41  L.  J.  Ex.  169.— 
F.  P. 


1837. 

Excli.  of 
Pleas. 

[539] 
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Habbib  with  the  consent  of  the  defendant,  should  find  and  proyide  the  said 

9»  M.  with  meat,  drink,  and  lodging ;  nevertheless,  the  defendant  debauched 

BuTLEB.  ^^^^  whereby  she  became  ill,  and  incapable  of  serving  the  said  A.,  and 

of  learning  the  said  business,  &c.  &c. :  Pleas  traversing  the  service  held 

good.     SemhUj  the  declaration  was  bad. 

Case.  The  first  count  of  the  declaration  stated  that  before 
and  at  the  making  of  the  indenture  of  apprenticeship  therein- 
after mentioned,  to  wit,  on  the  6th  day  of  September,  1834, 
one  Matilda  Harris,  then  being  the  daughter  and  servant 
of  the  plaintiff,  with  the  consent  of  the  said  plaintiff,  became 
and  was  the  apprentice  of  one  Adeliza,  then  being  the  wife 
of  the  defendant,  for  a  certain  time,  to  wit,  the  term  of  two 
years,  for  the  purpose  of  learning  the  art  or  business  of  a 
milliner  and  dressmaker,  in  consideration  of  a  certain  sum, 
to  wit,  the  sum  of  29Z.,  then  paid  by  the  said  plaintiff  to  the  said 
defendant  in  that  behalf;  and  on  the  terms  that  the  said 
Adeliza,  with  the  consent  of  the  said  defendant,  should  find  and 
provide  the  said  Matilda,  whilst  she  should  be  such  apprentice, 
with  meat  and  drink  and  lodging;  and  that  the  said  plaintiff 
should  find  and  provide  his  said  daughter  with  suitable  clothing 
and  with  other  necessaries  during  the  said  term.  Nevertheless, 
the  said  defendant  contriving,  and  wrongfully  and  unjustly 
intending,  to  injure  and  prejudice  the  said  plaintiff,  theretofore, 
to  wit,  on  &c.,  and  whilst  the  said  Matilda  was  such  apprentice 
of  the  said  Adeliza  as  aforesaid,  debauched  and  carnally  knew 
the  said  Matilda ;  whereby  she  became  very  sick  and  ill,  and 
wholly  incapable  of  serving  the  said  Adeliza  as  such  apprentice, 
or  of  learning  the  said  art  or  business;  and  thereby  the  said 
plaintiff  wholly  lost  the  benefit  which  he  ought  to  have  derived 
and  acquired  from  the  said  sum  of  money  so  paid  by  him  as 
aforesaid,  and  from  the  said  Matilda  being  taught  and  instructed 
in  the  said  art  and  business ;  and  also  suffered  and  underwent 
great  anxiety  of  mind  by  reason  of  the  illness  of  his  said 
daughter  ;  and  hath  been  forced  and  obliged  to  pay,  lay  out,  and 
expend  divers  sums  of  money,  &c.,  in  and  about  the  providing 
[  ^640  ]  of  ^physic  and  medicine,  and  the  nursing  and  taking  care  of, 
and  endeavours  to  cure  the  said  Matilda  Harris,  and  taking  care 
of  her  during  her  said  illness,  &c. ;  and  had  wholly  lost  the 
benefit  of  the  servipe  of  the  9^id  Matilda  Harris,  so  being  his 
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daughter  and  servant  as  aforesaid,  in  his  necessary  affairs  and  Harkib 
business.  The  second  count  stated  that  the  plaintiff,  at  the  request  butler. 
of  the  defendant,  suffered  and  permitted  the  said  Matilda  Harris, 
then  being  the  daughter  and  servant  of  the  said  plaintiff,  and  an 
infant,  to  wit,  of  the  age  of  sixteen  years,  and  accustomed  to  be 
employed  by  the  plaintiff  in  his  affairs  and  business,  to  go  and 
reside  in  the  house  of  the  defendant,  and  to  be  furnished  with 
board  and  lodging  there  for  the  purpose  of  being  taught  and 
instructed  in  the  business  of  a  milliner  by  the  said  Adeliza,  then 
being  the  wife  of  the  defendant,  for  certain  consideration  and 
reward  therefore  paid  by  the  plaintiff  to  the  said  defendant ;  and 
thereupon  it  became  and  was  the  duty  of  the  defendant  to  take 
due  and  proper  care  of  the  said  Matilda  Harris,  being  the 
daughter  and  servant  of  the  plaintiff,  and  of  her  morals  and 
health,  while  she  should  remain  in  the  house  of  the  said  defen- 
dant, so  that  the  said  plaintiff  might  not  be  injured  or  prejudiced 
by  reason  of  the  improper  treatment  by  the  defendant  of  the 
said  daughter  and  servant  of  the  plaintiff.  Nevertheless,  the 
defendant,  contriving,  &c.,  theretofore,  to  wit,  on  the  day  and 
year  aforesaid,  and  on  divers  other  days  and  times,  &c.  whilst 
the  said  Matilda  Harris  was  residing  in  the  house  of  the  said 
defendant,  and  being  furnished  with  board  and  lodging,  and 
receiving  instruction  as  aforesaid,  debauched  and  carnally  knew 
the  said  Matilda  Harris,  so  being  the  daughter  of  the  said  plain- 
tiff;  whereby  the  said  Matilda  Harris  became  and  was  very  ill, 
and  incapable  of  continuing  in  the  house  of  the  said  defendant, 
and  being  so  taught  and  instructed  as  aforesaid ;  and  it  became 
and  was  necessary  that  the  said  Matilda  Harris  should  be 
♦removed  from  the  house  of  the  said  defendant,  where  the  said  [  •54i  ] 
Matilda  Harris  was  residing,  and  that  the  said  plaintiff  should 
receive  her  again  into  his  house,  and  should  supply  her  with 
board  and  lodging  and  necessaries,  and  should  supply  physic  and 
medicine  for  the  said  Matilda  Harris  during  her  illness,  whereby 
&c.,  (concluding  as  in  the  first  count). 

Plea  to  each  count,  that  the  said  Matilda  Harris  was  not,  at 
the  said  times  when  &c.,  the  servant  of  the  plaintiff. 

Special  demurrer,  stating  for  causes  that  the  defendant  had, 
by  his  plea  to  the  first  count,  alleged  that  the  said  Matilda 
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Harbis  Harris  was  not,  at  the  said  times  when  &C.9  the  servant  of  the 
BuTLBB.  plaintiff ;  whereas  it  was  not  alleged  in  that  count  that  the  said 
Matilda  Harris,  at  the  time  of  the  committal  of  the  grievances  in 
that  count  mentioned,  was  the  servant  of  the  plaintiff ;  nor  was 
the  declaration  founded  solely  on  the  loss  of  the  service  of  the 
said  Matilda  Harris,  nor  was  it  material  or  necessary  to  the 
support  of  it  that  the  said  Matilda  Harris  should  have  been 
such  servant  at  the  time  of  the  committing  of  the  grievances ; 
and  also  that  the  pleas  did  not  confess  and  avoid  the  allegations 
in  the  declaration,  or  traverse  the  same;  and  also  that  the 
pleas  should  have  concluded  to  the  country,  and  not  with  a 
verification. 

Joinder  in  demurrer. 

Hughes,  in  support  of  the  demurrer : 

This  is  not  a  common  action  for  seduction,  but  a  special 
action  on  the  case,  founded  on  a  contract  between  the  defendant 
and  the  plaintiff,  by  which,  in  consideration  of  a  sum  of  money 
paid  to  the  defendant,  a  benefit  was  to  be  derived  by  the  plaintiff, 
not  immediately  but  indirectly,  and  which,  in  consequence  of  the 
wrongful  act  of  the  defendant,  the  plaintiff  has  wholly  lost. 

(Parke,  B.  :  The  declaration  does  not  state  that  the  defendant 
contracted.  If  you  had  gone  upon  the  contract  you  should  have 
declared  in  assumpsit.) 

[  542  ]  The  rule  that,  to  maintain  an  action  for  an  injury  of  this 
nature,  the  parties  must  stand  in  the  relation  of  master  and 
servant  at  the  time  of  the  injury,  applies  only  to  actions  per  qttod 
sejTitium  amisit.  The  loss  here  is  independent  of  the  service.  In 
Hall  V.  Hollander  (1),  Baylbt,  J.,  suggested  an  action  of  this 
nature.  He  says,  '^  In  this  case  it  was  proved  that  the  father 
did  not  necessarily  incur  any  expense  ;  if  he  had  done  so,  I  am 
not  prepared  to  say  that  he  could  not  have  recovered  upon  a 
declaration  describing  as  the  cause  of  action  the  obligation  of  the 
father  to  incur  that  expense."  In  Booth  v.  Cliarltmi,  and  Johnson 
V.  M*Adamy  cited  in  Dean  v.  Peel  (2),  Wilson,  J.,  is  stated 
to  have  held  at  Nisi  Prius,  that  where  the  daughter  was  under 

(1)  28  E.  B.  437  (4  B.  &  C.  660).  (2)  7  B.  B.  655  (5  £aat,  47). 
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age,  the  action  was  maintainable,  though  she  was  not  part  of      Harris 
her  father's  family  at  the  time  she  was  seduced.     In  Speight  v.      butleb. 
Oliviera  (i),  where  A.,  with  intent  to  seduce  the  servant  and 
daughter  of  £.,  hired  her  as  his  servant,  and  by  that  means 
obtained  possession  of  her  person,  it  was  held  that  B.  might 
maintain  an  action  against  A.  for  such  seduction. 

(Parke,  B.  :  There  the  wrong  was  done  under  colour  of  a  con- 
tract, and  the  defendant's  fraud  did  not  destroy  the  original 
relationship  between  the  father  and  the  child.  In  the  cases  cited 
in  Dean  v.  Peel,  though  the  daughter  was  not  at  her  father's 
house  at  the  time,  she  was  only  casually  absent  on  a  visit,  with 
an  animus  reveftendi;  and  as  Lord  Ellenborough  observed,  "  In 
those  cases  the  implied  relationship  of  master  and  servant  con- 
tinued." Formerly  the  action  of  seduction  was  held  not  to  be 
maintainable  without  proof  that  the  relationship  of  master  and 
servant  existed,  and  in  all  cases  some  service  was  held  necessary. 
That  rule  was  afterwards  so  far  relaxed,  that  if  the  child  was  a 
minor,  but  of  an  age  capable  of  acts  of  service,  such  service  it 
*wa8  held  might  be  presumed.  Here  the  declaration  admits  that  [  *6i3  ] 
she  was  not  in  her  father's  service,  for  it  states  the  injury  to  have 
been  done  whilst  she  was  the  apprentice  of  the  defendant's  wife, 
and  whilst  she  was  residing  in  his  house.  You  do  not  show  on 
your  declaration  any  contract  by  the  defendant  to  take  care 
of  the  daughter's  morals,  nor  does  the  law  imply  any  such 
promise  to  the  father.) 

The  declaration  states  that  the  plaintiff  has  paid  to  the  defendant 
a  sum  of  money  for  the  instruction  of  his  daughter,  and  for  her 
board  and  lodging,  and  he  is  deprived  of  that  advantage  by  the 
conduct  of  the  defendant. 

(Lord  Abinoer,  G.  B.  :  Does  it  follow  that  she  is  not  to  have 
her  board  and  lodging  still?  But  suppose  a  man  to  take  a 
lodging  for  his  son  or  daughter,  does  the  law  imply  a  contract  to 
take  care  of  their  morals  ? 

Parke,  B.  :  There  may  be  a  duty  arising  out  of  the  contract  of 
apprenticeship,  but  you  do  not  state  such  a  contract  between  the 

(1)  20  E.  B.  728  (2  Stark.  493). 
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defendant  and  the  plaintiff.  Neither  do  you  show  any  other  facts 
from  which  a  contract  by  the  defendant  to  take  care  of  the 
daughter's  morals  may  be  implied.) 

LOBD  AsiNGBRy  C.  B. : 

If  the  declaration  can  be  amended  by  stating  anything  from 
which  a  duty  express  or  implied  might  arise,  you  may  have  leave 
to  amend  on  payment  of  costs. 

Leave  to  amend  within  a  week,  otherwise 

Judgment  for  the  defendant. 


1837. 

Exch.  of 
Plea*, 

[544] 


MOKGAN  V.  SEAWARD  and  Otheks(I). 

(2  Meeson  &  Welsby,  544—563 ;  S.  C.  1  M.  &  H.  55 ;  1  Jur.  527 ;  6  L.  J. 
(N.  S.)  Ex.  153 ;  1  Webs.  P.  C.  170;  2  Carp.  P.  C.  104.) 

If  a  patent  ly  taken  out  for  several  inventions,  which  are  claimed  as 
improvements,  and  the  jury  find  that  one  of  them  is  not  an  improvement, 
the  patent  is  altogether  void. 

Where  it  appeared  that,  a  few  months  before  the  date  of  a  patent  for 
an  improvement  in  paddle  wheels,  two  pair  of  the  wheels  were  made  for 
the  plaintiff  (to  whom  the  patent  was  afterwards  assigned)  by  an  engineer 
and  his  workmen  at  his  own  manufactory,  under  the  directions  of  the 
patentee,  and  xmder  an  injunction  of  secrecy,  the  engineer  being  paid 
for  them  by  the  plaintiff ;  that,  when  finished,  they  were  taken  to  pieces, 
packed  up,  and  shipped  for  a  foreign  port,  where,  according  to  the 
plaintilTs  directions,  they  were  put  together,  and  used  (after  the  date 
of  the  patent)  in  steam-boats  belonging  to  a  company  of  which  the 
plaintiff  was  the  manager  and  a  principal  shareholder :  Held,  that  this 
was  not  such  a  publication  of  the  invention  as  to  avoid  the  patent. 

Cabe  for  the  infringement  of  a  patent.  The  declaration 
stated,  that  one  Elijah  Galloway,  before  and  at  the  time  of 
the  making  of  the  letters  patent,  and  of  the  committing  of  the 
grievances  by  the  defendants  as  thereinafter  mentioned,  was  the 
true  and  first  inventor  of  certain  improvements  in  steam- 
engines,  and  in  machinery  for  propelling  vessels,  which  improve- 
ments were  applicable  to  other  purposes ;  and  thereupon  his  late 

(1)  Bef erred  to  by  Sir  O.  Jessel,  Lord  Blackburn  in  Patterson  v.  Qtis 

M.  R.,   in   PUmpUni    v.    Malcolrmon  Ziy^t  tfe  CoA»  Co.  (H.  L.  1877)  3  App. 

(1876)  3  Oh.  D.  531,  569,  44  L.  J.  Cas.  239,  245,  47  L.  J.  Ch.  402,  407. 

Ch.  257 ;  and  (on  the  latter  point)  by  — K.  C. 
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Majesty,  King  George  IV.,  by  letters  patent,  dated  2nd  July,      morgan 
1829,  (reciting  as  therein  mentioned),  gave  and  granted  to  the    heawab,t). 
said  E.  Galloway,  his  executors,  administrators,  and  assigns,  his 
licence  and  authority  that  he  and  they,  by  himself  and  themselves, 
or  by  his  and  their  deputy  or  deputies,  servants  or  agents,  or 
such  others  as  he  or  they  should  at  any  time  agree  with,  during 
the  term  of  fourteen  years  therein  expressed,  should  make,  use, 
exercise,  and  vend  his  said  invention,  and  enjoy  the  whole  profit 
and  advantage  thereof  within  England  and  Wales,  and  in  all 
his  Majesty's  colonies  and  plantations  abroad,  &c.      Provided 
always,  and  the  said  letters  patent  were  upon  this  condition,  that 
if  at  any  time  during  the  term  thereby  granted  it  should  be  made 
appear  that  the  grant  was  contrary  to  law,  or  prejudicial  or 
inconvenient  to  his  Majesty's  subjects  in  general,  or  that  the 
said  invention  was  not  a  new  invention  as  to  the  public  use  and 
exercise  thereof  in  England,  and  in  his  Majesty's  colonies  and 
plantations  abroad,  or  not  invented  and  found  out  by  the  said 
E.  Galloway,  the  letters  patent  should  forthwith  cease,  determine, 
and  be  void.     The  declaration,  after  setting  forth  the  whole  of 
the  letters  patent,  proceeded  to  allege  the  making  and  enrolment 
of  the  specification  by  Galloway,  the  patentee,  an  assignment 
♦from  him  to  the  plaintiff,  dated  16th  October,  1829,  and  an      f  •sis  ] 
infringement  of  the  patent  by  the  defendants,  by  an  imitation  of, 
and  additions  and  alterations  in,  that  part  of  the  invention  which 
consisted  in  machinery  for  propelling  vessels.     The  defendants 
pleaded,  first,  not  guilty ;  secondly,  that  the  said  E.  Galloway 
did  not  by  an  instrument  in  writing  particularly  describe  and 
ascertain  the  nature  of  his  said  alleged  invention,  and  in  what 
manner  the  same  was  to  be  performed,  in  manner  and  form  as 
in  the  declaration  alleged  ;  thirdly,  that  the  alleged  invention  in 
the  declaration  mentioned  was  not  an  improvement  in  steam- 
engines  ;  fourthly,  that  it  was  not  an  improvement  in  machinery 
for  propelling  vessels ;  fifthly,  that  the  alleged  invention  was  not, 
at  the  time  when  the  letters  patent  were  granted,  new,  and  that 
the  said  E.  Galloway  was  not  the  true  and  first  inventor  thereof; 
and  sixthly,  that  the  alleged  invention  was  and  is  of  no  use, 
benefit,  or  advantage  to  the  public  whatsoever :  on  all  which 
pleas  issues  were  joined. 
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MoBOAK  The  specificatioD  enrolled  by  Galloway,  the  patentee,  described 
Sbawabd.  ^he  improvement  in  steam-engines  to  consist  in  a  mode  of 
giving  a  rotatory  motion  to  the  fly-wheel  by  means  of  an  alter- 
nating motion  produced  by  the  rotatory :  and  the  improvement 
in  machinery  for  propelling  vessels  to  consist  of  an  improvement 
in  paddle-wheels,  whereby  the  float-boards  or  paddles  are  made 
to  enter  and  come  out  of  the  water  at  positions  the  best  adapted, 
as  far  as  experiments  have  determined  the  angle,  for  giving  fall 
effect  to  the  power  applied.  And  at  the  end  of  the  specification, 
after  having  described  the  manner  in  which  the  machinery 
worked,  he  said — ''  My  claim  is  for  the  mode  hereinbefore 
described  of  giving  the  required  angle  to  the  paddles  by  means 
of  the  rods,  stems,"  &c.  &c. 

At  the  trial  before  Alderson,  B.,  at  the  London  sittings  after 
Trinity  Term,  1886,  the  following  evidence  was  given  as  to  the 
question  whether  there  was  a  publication  of  the  invention  before 
[  '546  ]      the  date  of  the  patent :  In  *the  month  of  February,  1829,  one 
Curtis,  a  machine-maker  at  Bermondsey,  began  to  make  for 
Morgan,  the  plaintiff,  in  his,  Gurtis*s,  manufactory,  two  pair  of 
paddle-wheels,  on  the  principle  for  which  the  patent  was  after- 
wards taken  out ;  receiving  his  instructions  from  time  to  time 
from  Galloway.    One  pair  was  completed  in  April,  and  the  other 
in  June,  1829,  and  Curtis  was  then  paid  for  them  by  the  plaintiff. 
Curtis's  ordinary  workmen  were  employed  upon  them,  but  he 
received  directions  from  Galloway  that  no  other  person  should 
see  them,  as  he  was  about  to  take  out  a  patent.    One  Williams, 
a  working  mechanic,  came  on  one  occasion  into  the  manufactory 
when  the  men  were  at  work  upon  the  wheels,  and  saw  them,  but 
a  complaint  being  made  on  the  subject,  he  was  never  again 
admitted,  nor  were  they  seen,  so  far  as  appeared  in  evidence, 
by  any  other  stranger.    When  the  wheels  were  finished,  they 
were  taken  to  pieces  and  packed  in  boxes,  and  shipped  for  Trieste, 
where  they  arrived  in  July,  and  were  received  by  an  agent  of 
the  plaintiff :  from  thence  they  were  embarked  for  Venice,  where 
they  were  put  together,  and  in  September  they  were  started  from 
Venice  to  Trieste,  in  boats  belonging  to  the  Venice  and  Trieste 
Steam  Company,  of  which  the  plaintiff  was  the  manager  and 
a  principal  owner.    The  instructions  for  entering  the  cavetU  for 
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the  patent  were  given  in  the  beginning  of  March,  and  it  was      Morgan 
taken  out  on  the  2nd  July.  Seaward. 

The  learned  Judge  expressed  his  opinion  that,  on  these  facts, 
the  defendants  were  entitled  to  a  verdict  on  the  fifth  issue,  and 
accordingly  so  directed  the  jury,  giving  the  plaintiff  leave  to 
move  to  enter  a  verdict  for  him  on  that  issue,  if  the  Court  should 
be  of  a  contrary  opinion.  The  great  mass  of  the  evidence  given 
in  the  cause  was  directed  to  the  questions,  whether  the  plaintiff's 
invention  as  to  the  steam-engines  was  of  any  use,  and  whether 
the  specification  sufficiently  described  the  invention  in  the 
^paddle-wheels,  so  as  to  enable  a  workman  of  ordinary  and  [  *547  ] 
competent  skill  and  knowledge  to  construct  them,  and  to  obtain 
the  required  angle.  The  jury  ultimately  found  on  the  several 
issues  as  follows :  on  the  first,  second,  and  fourth,  for  the  plain- 
tiff ;  and  on  the  third  for  the  defendants ;  and  the  sixth  issue 
was  thereupon  also  entered  for  the  defendants. 

In  Michaelmas  Term,  Sir  F.  PoUock  moved  pursuant  to  the 
leave  reserved,  and  obtained  a  rule  to  show  cause  why  the  verdict 
should  not  be  entered  for  the  plaintiff  on  the  fifth  issue  (l),  and 
also  why  the  plaintiff  should  not  have  judgment  non  obstante 
veredicto  on  the  third  issue,  and  the  sixth  issue  should  not  be 
entered  for  him,  on  the  ground  that  the  inutility  of  one  part 
of  the  invention  could  not  vitiate  the  patent  as  to  the  whole ; 
citing  Brunton  v.  Hawkes  (2),  Lends  v.  Marling  (3),  and  Haworth 
V.  Hardcastle  (4).  The  Attorney-General,  for  the  defendants,  also 
obtained  a  rule  tiisi  for  a  new  trial,  on  the  ground  that  the 
verdict  on  the  second  issue  was  contrary  to  the  evidence.  In 
Hilary  Term, 

The  Attorney-General,  D.  Pollock,  Alexander,  and  Jervis, 
showed  cause  against  Sir  F.  Pollock's  rule : 

If  the  third  issue  be  a  material  one,  having  been  found  for  the 
defendant,  the  finding  on  the  other  issues  becomes  immaterial. 

(1)  On   this   point   he   produced  refer  to  them, 

affidavits  of  the  plaintiff  and  others,  (2)  23  B.  H.  382  (4  B.  &  Aid.  541). 

explanatory  of  the  evidence  given  (3)  34  B.  R  313  (10  B.  &  C.  22 ; 

at  the  trial ;  but  as  the  CoxniT,  in  5  Man.  &  By.  66). 

giving  judgment,  did  not  act  upon  (4)  41  B.  B.  5S6  (1  Bing.  N.  C. 

them,  it  seems  to  be  unnecessary  to  182 ;  4  Moore  &  Scott,  720). 
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Morgan      The  question  is,  therefore,  whether  the  inutility  of  an  invention, 

Seawabd.  or  a  material  part  of  it,  which  is  claimed  as  an  improvement, 
does  or  does  not  defeat  the  patent  right.  Now,  the  statute  of  the 
21  Jac.  I.  c.  8,  was  in  all  respects  a  restraining  statute.  Lord 
Coke,  in  his  commentary  upon  it(i),  states  that,  at  common  law, 

[  •©♦s  ]  there  *must  be,  in  order  to  support  a  monopoly,  '*  urgens  neces- 
alias  et  eridens  utilifas.'*  And  there  is  nothing  in  the  statute  to 
invest  the  Crown  with  a  larger  power  than  it  possessed  at  common 
law.  The  grant  itself  also  recites  that  the  party  is  the  inventor 
of  an  improvement :  the  plea  denies  that  it  is  an  improvement, 
so  far  as  the  plaintiff  claims  it  as  to  steam-engines ;  the  jury 
have  found  that  it  is  not  so ;  the  patent  is  therefore  void  as  to 
this  part,  inasmuch  as  the  Grown  has  been  deceived  in  its  grant, 
having  made  it  on  the  faith  of  the  suggestion  that  the  machine 
was  an  improvement  in  steam-engines.  And  if  void  for  that 
part,  it  is  void  altogether  :  the  claim  is  for  one  entire  invention ; 
and  if  a  party  takes  out  a  patent  for  several  subjects,  he  perils 
the  whole  on  the  validity  of  each :  Brunton  v.  Hatches  (2).  A 
patent  for  a  useless  manufacture  is  ''  hurtful "  and  "  inconve- 
nient," within  the  meaning  of  the  statute ;  since  it  precludes  all 
the  rest  of  the  public  from  enjoying  the  benefit  of  real  improve- 
ments in  the  subject-matter  of  the  patent  during  the  term  of  the 
exclusive  grant.  A  review  of  the  authorities  on  the  subject  leads 
to  the  same  conclusion.  In  Edgeheiry  v.  Stephens  (s),  it  is  said 
that  ''  the  Act  intended  to  encourage  new  devices  useful  to  the 
kingdom,  whether  learned  by  travel  or  study ; "  and  therefore  it 
was  held  that  a  patent  might  be  granted  for  an  invention  new  in 
England,  though  it  had  been  before  practised  beyond  sea.  In 
Boxdton  V.  BvU  (4),  Eyre,  Ch.  J.,  says  of  the  invention  which  was 
there  the  subject  of  discussion  (Boulton  and  Watt's  method  of 
lessening  the  consumption  of  steam) — **  It  professes  to  lessen  the 
consumption ;  and  to  make  the  patent  good,  the  method  must  be 
capable  of  lessening  the  consumption  to  such  an  extent  as  to  make 
the  invention  useful."     In  R.  v.  Arkivright  (5),  Buller,  J.,  says  : 

[  •649  ]       **  What  is  there  in  the  specification  that  can  lead  you  to  *say  you 

(1)  3  Inst.  184.  (4)  3  E.  B.  439  (2  H.  Bl.  463). 

(2)  23  B.  B.  382  (4  B.  &  Aid.  541).  (o)  Davies's  Patent  Cases,  118. 

(3)  2  Salk.  447. 
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must  make  use  of  three  things  for  one  of  the  machines,  and  Morgan 
three  for  the  other,  and  which  three  for  one  or  the  other?  And  ssawabd. 
even  if  it  were  so,  what  is  to  become  of  the  other  four  ?  If  those 
are  of  no  use  but  to  be  thrown  in  merely  to  puzzle,  I  have  no  diffi- 
culty to  say,  upon  that  ground  alone,  the  patent  is  void."  So, 
in  Huddart  v.  Orimshaw  (i).  Lord  Ellenbobouoh  says :  "  If  the 
combination  in  its  nature  be  essentially  new  ;  if  it  be  productive 
of  a  new  end,  and  beneficial  to  the  public,  it  is  that  species  of 
invention  which,  protected  by  the  King's  patent,  ought  to  continue 
to  the  person  the  sole  right  of  vending  it."  In  Manton  v. 
Parker  (2),  and  again  in  BoviU  v.  Moore  (3),  Gibbs,  Ch.  J.,  lays  it 
down  expressly,  that  in  order  to  support  a  right  to  the  exclusive 
enjoyment  of  any  invention,  the  party  must  show  ''  not  only 
that  it  is  new,  but  that  it  is  useful  to  the  public."  Walker  v. 
Congreve  (4)  carries  the  principle  still  further:  there  Leach,  V.-C, 
said  that  the  particular  invention,  though  new,  was  npt  of  such 
a  nature  as  to  come  within  the  statute,  for  that  it  did  not  exhibit 
such  proof  of  skill  and  invention  as  entitled  it  to  the  protection 
of  the  law.  In  Hill  v.  Thompson  (6),  Dallas,  J.,  having  directed 
the  jury  that  the  law  on  the  subject  of  patents  required,  first,  that  • 

the  invention  must  be  novel ;  secondly,  that  it  must  be  useful ; 
and,  thirdly,  that  the  specification  must  be  intelligible;  that 
direction  was  expressly  adopted  and  acquiesced  in  by  Lord 
Eldon  (6).  In  Bloxam  v.  Elsee  (7),  and  Lewis  v.  Davis  (8),  Lord 
Tenterdem  also  left  it  as  a  distinct  point  to  the  jury  whether  the 
invention  was  useful ;  and  such  has  been  the  uniform  course  at 
Nisi  Prius.  In  Haworth  v.  Hardcasile  (9),  *  where  the  jury  found  [  •550  ] 
that  the  invention  (certain  machinery  for  drying  calicoes)  was  new, 
and  useful  on  the  whole,  but  that  it  was  not  useful  in  some  cases 
for  taking  up  the  cloth  (it  being  stated  in  the  specification  that  the 
cloth  might  be  taken  up  again,  by  the  same  machine]^,  after  having 
been  extended  for  the  purpose  of  drying),  the  Court  undoubtedly 
sustained  a  verdict  in  favour  of  the  patent.     That  case,  however, 

(1)  D»v.  Patent  Cases,  279.  (6)  17  B.  E.  156  (3  Mer.  622). 

(2)  Id.  330.  (7)  30  B.  B.  275  (6  B.  &  C.  169 ; 

(3)  Id.  399.  1  Car.  &  P.  565;  By.  &  Man.  187). 

(4)  Gods.  Patent  Laws.  68,  n.  (8)  33  B.  B.  690  (3  Car.  &  P.  502). 

(5)  20  B.  B.  488  (8  Taunt.  375;  2  (9)  41  B.  B.  586  (1  Bing.  N.  C. 
Mooro,  424).  182 ;  4  Moore  &  Scott,  720). 
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MoBOAi^  is  distinguishable ;  for  the  Court  expressly  decided  on  the  ground 
Sbawabd.  ^^^^  ^^6  jury  had  not  negatived  or  intended  to  negative  that  the 
patent  was  useful,  in  the  generality  of  cases,  for  the  purposes  stated. 
The  case  on  which  the  plaintiff  will  place  the  greatest  reliance, 
is  that  of  LeivU  v.  Marling  (i).  There  the  patentee  of  an  improved 
machine  for  shearing  cloths,  claimed  as  his  invention  ''the 
application  of  a  proper  substance  to  brush  the  surface  of  the 
cloth  to  be  shorn  :  *'  the  brush,  however,  turned  out  to  be  useless ; 
but  it  was  held  that  this  did  not  vitiate  the  patent,  because  the 
specification  had  not  described  it  as  an  essential  part  of  the  machine. 

(Aldersom,  6. :  There  may  be  a  great  difference  between  the  case 
of  a  complicated  machine,  one  part  of  which  may  be  useless,  and  a 
case  where  one  of  the  distinct  portions  of  an  invention  is  useless.) 

Lewis  V.  Marling  is,  on  that  ground,  clearly  distinguishable  from 
the  present  case.  But  besides,  the  patentee  has  here  explicitly 
claimed  this  as  an  improvement  in  steam-engines.  That  amounts 
to  the  same  as  if,  in  describing  a  complicated  machine,  he  had 
claimed  any  particular  part  of  it  as  an  essential  part.  On  this 
ground,  therefore,  it  is  submitted  that  the  patent  is  void  altogether. 
The  second  question  is  as  to  the  novelty  of  the  invention.  The 
rule  of  law  is,  that  if,  after  a  party  has  completed  his  invention, 
and  before  taking  out  his  patent,  he  thinks  fit  to  put  it  into  use 
[  *65i  ]  or  practice,  that  will  avoid  his  ^exclusive  right.  The  nature  of 
the  use  must  have  been  such  as  would  invalidate  a  patent  for  the 
same  invention,  if  taken  out  by  another  person:  Tentiant's 
case  (2),  R.  v.  Arkwright,  Bruntan  v.  Hawkes,  Woody. Ziminer  (3). 
Here  the  facts  show  that  there  was  such  a  use  and  exercise  of  the 
invention  as  amounted  to  a  publication.  It  is  said  that  all  that 
was  done  by  the  plaintiff  was  for  the  purpose  of  experiment.  It 
rather  appears  that  it  was  by  way  of  venture.  The  wheels  were 
sent  to  Trieste  by  the  plaintiff,  not  as  the  patentee,  but  as  the 
agent  of  the  Company,  in  order  that  the  Company  might  purchase 
them,  not  merely  that  they  might  try  the  capability  of  thp  inven- 
tion: and  the  patent  was  taken  out  within  a  month  or  two 
afterwards,  before  any  answer  was  returned  from  Trieste.     The 

(1)  34  R  B.  313  (10  B.  &  C.  22 ;  (2)  Daviee's  Patent  Cases,  429. 

6  Man.  &  By.  66).  (3)  17  B.  B.  605  (Holt,  N.  P.  58). 
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new  manufacture  intended  by  the  statute  is  something  which,  at  Moboan 
the  time  when  the  patent  is  taken  out,  has  not  been  known  to  seaward. 
others  than  the  patentee  ;  the  restriction  is  not  confined  to  cases 
where  it  has  been  previously  vended,  or  even  used,  in  the  ordinary 
sense  of  the  word.  The  previous  knowledge,  and  the  use  thereby 
acquired,  is  a  publication  sufficient  to  avoid  the  patent.  If  these 
wheels,  when  completed,  had  been  publicly  exhibited,  could  the 
patent  have  been  sustained  ?  By  such  exhibition,  the  invention 
would  have  ceased  to  be  new,  although  it  had  never  been  brought 
into  actual  exercise. 

Sir  F.  Pollock,  Sir  W,  Folletty  and  Butt,  in  support  of  the  rule: 

First,  the  plaintiff  is  entitled  to  a  verdict  on  the  fifth  issue. 
Upon  the  evidence  given  at  the  trial,  there  was  nothing  to  go 
to  the  jury  to  show  such  a  want  of  novelty  as  avoided  the  patent, 
either  by  force  of  the  statute  or  by  the  terms  of  the  grant. 
The  requisite  of  novelty  in  an  invention  was  a  restriction  first 
introduced  by  the  statute  of  James. 

(Parke,  B.  :   That  appears  questionable  :  *Lord  Coke  seems      t  *oo2  ] 
to  speak  of  it  as  one  of  those  requisites  of  a  monopoly  which 
existed  before  the  statute.) 

It  is  submitted  that  he  is  only  commenting  upon  the  several 
restrictions  imposed  by  the  statute  itself.  Then,  all  which  the 
statute  requires  in  this  respect  is,  that  the  grant  shall  be  ''to 
the  first  and  true  inventors  of  such  manufactures  which  others 
at  the  time  of  the  making  of  the  grant  did  not  use.*'  And 
all  that  the  letters  patent  themselves  require,  is,  that  the 
invention  shall  be  new  as  to  the  public  use  and  exercise  thereof 
in  England  or  the  colonies.  Now,  it  does  not  appear  from  the 
evidence  that  there  was  any  use  whatever  of  this  invention, 
in  the  ordinary  sense  of  the  word,  in  England.  The  machine 
itself  was  never  used :  and  if  the  invention  be  considered  to  be 
not  the  machine,  but  the  method  of  constructing  it,  that  was 
brought  into  use  only  on  one  specific  occasion,  and  that  only  by 
way  of  experiment,  and  with  the  view  of  using  the  machine 
itself  out  of  the  kingdom.  It  has  been  said  on  the  other  side, 
that  it  could  not  have  been  by  way  of  experiment,  because 

46 — 2 
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Morgan  the  shipment  of  the  machines  abroad  was  made  only  a  month 
Seaward,  or  two  before  the  date  of  the  patent.  But  the  period  of  six 
months  which  is  given  after  the  date  of  the  patent,  for  enrolling 
the  specification,  is  given  for  the  very  purpose  that  the  patentee, 
having  secured  his  right,  may  have  an  interval  in  which  to 
perfect  his  experiments,  before  he  is  obliged  to  describe  or 
ascertain  by  his  specification  the  precise  nature  and  details 
of  his  invention.  Nay,  he  is  even  bound,  if  during  that  interval 
he  make  any  further  discovery,  to  communicate  it  to  the  public  : 
CrossUy  v.  Beverly  (i).  Suppose  the  machines  had  been  made 
by  the  plaintiff  himself,  and  then  sold  to  the  Company :  would 
that  have  been  a  publication  ?  Clearly  not.  Then  he  has  an 
equal  right  to  employ  another  to  make  them ;  he  does  not 
[  *553  ]  sell  to  that  other  the  privilege  *of  making  them  for  himself, 
but  merely  employs  him  to  construct  them,  paying  him  the 
price  of  the  materials  and  labour.  Moreover,  he  is  employed 
with  a  knowledge  that  a  patent  is  about  to  be  taken  out,  and 
therefore  that  the  method  of  construction  is  a  matter  to  be  kept 
secret;  and  accordingly  he  is  bound  by  a  pledge  of  secrecy. 
It  is  in  all  respects  the  same  as  if  the  machine  had  been  made 
by  the  plaintiff  himself,  in  his  own  workshop,  in  a  case  where  he 
could  have  made  it  by  his  own  skill  and  labour.  The  plaintiff 
does  not,  by  licence  or  otherwise,  permit  others  than  himself— 
strangers — to  use  either  the  machine  or  the  method  of  construc- 
tion in  England:  he  does  not  sell  or  publish  in  any  way  the 
method  of  construction :  and  he  sells  the  machine  but  to  be 
used  abroad.  The  public  have,  before  the  date  of  the  patent,  no 
means  whatever  of  discovering  the  invention.  As  to  Galloway's 
publication  to  the  plaintiff,  that  was  under  the  intended  contract 
of  assignment,  and  was  clearly  no  publication  to  the  world. 
The  cases  referred  to  on  the  other  side  are  all  distinguishable. 
In  Wood  V.  Ziminer,  the  article  for  which  the  patent  was  granted 
had  been  publicly  vended.  In  Tennanfs  case  it  had  been  used 
for  several  years  by  another  manufacturer;  the  patentee  was 
therefore  certainly  not  ''the  first  and  true  inventor."  The 
same  observation  applies  to  the  case  of  Arkwright's  patent. 
Lewis  V.  Marling  was  a  stronger  case  than  the  present. 
(1)  82  E.  B.  671  (9  B.  &  C.  63). 
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(Aldbbson,  B.  :   It  is  certainly  a  most  important  question,      Mobgak 
what  are  the  limits  of  what  a  man  may  do  without  its  being     seaward. 
a  publication,  and  a  question  on  which  much  remains  to  be 
discovered:  the  law  is  in  a  very  confused  state.    In  the  case 
of  Lticis  V.  Marling  I  should  certainly  have  entertained  very 
considerable  doubts.     If  the  question  is  to  be  put  altogether 
on   the  ground  of  the  public   use  of  the  invention,  how  did 
Dr.  Brewster  lose  the  benefit  of  his  invention  of  the  kaleidoscope 
because  it  had  been  previously  published  in  a  book  ?    *It  had       [  *o54  ] 
not  been  used,  though  it  was  made  known  to  all  the  world 
before.     If  Dr.  Hall  had  published  his  discoveries  in  a  book, 
I  apprehend  that  would  have  put  an  end  to  DoUond's  patent, 
although  Dr.  Hall  had  never  made  an  object  glass  in  his  life 
Much  obscurity  has  been  introduced  into  this  question  by  the 
use  of  loose  expressions  and  dicta.) 

The  knowledge  and  means  of  knowledge  of  the  public  amount 
to  the  same  thing :  in  this  case  the  public  had  neither. 

Secondly.  It  may  be  admitted,  that  if  a  patent  be  taken  out 
for  a  machine  or  thing  which  is  to  perform  a  particular  operation, 
and  it  does  not  perform  that,  and  is  therefore  useless  with 
reference  to  the  specific  purpose  for  which  the  patent  is  granted, 
that  will  avoid  the  grant.  But  here  it  is  not  pretended  that  the 
plaintiff's  steam  engine  is  absolutely  useless,  or  even  worse 
to  use  than  one  of  a  different  construction  in  the  same  circum- 
stances: and  there  is  a  wide  difference  between  the  case  of 
an  article's  not  being  useful  because  there  is  already  another 
in  the  market  which  will  as  well  answer  the  purpose,  and 
may  be  cheaper,  and  that  of  an  article  which  is  useless  because 
it  professes  to  effect  a  particular  purpose,  and  does  not  effect  it. 
The  cases  relied  on  by  the  other  side  will  be  found  to  apply 
to  the  latter  state  of  circumstances.  It  is  said  that,  this  being 
a  patent  for  several  inventions,  by  upholding  one  of  them  when 
the  other  is  useless,  the  patentee  obtains  a  monopoly  of  the 
whole,  and  so  deprives  the  public  of  the  benefit  of  applying 
the  former  to  some  other  useful  combination.  But  the  answer 
is  that  which  is  given  by  the  Court  in  Lewis  v.  Marling,  that 
the  btatute  imposes  no  such  condition  us  that  the  invention  shall 
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Morgan  be  in  all  parts  useful.  "The  condition  is  that  the  thing  shall 
Seawabd.  be  new,  not  that  it  shall  be  useful ;  and  although  the  question 
of  its  utility  has  been  sometimes  left  to  a  jury,  I  think  the 
condition  imposed  by  the  statute  has  been  complied  with  when 
[  'sss  ]  it  has  been  proved  to  be  new."  Per  Parke,  J.,  in  *Lewis  v. 
Marling  {I).  If  the  grant  be  according  to  the  terms  of  the 
Act  of  Parliament,  and  the  grantee  complies  with  any  further 
condition  which  the  Crown  may  think  fit  to  annex  to  the  grant, 
that  is  all  that  is  necessary.  And  if  this  be  true  of  a  single 
invention  composed  of  several  parts,  as  was  the  case  of  Leicis  v. 
Marling^  a  fortioH  it  is  true  of  several  distinct  improvements 
comprised  in  one  patent,  where  one  only  is  found  not  to  be 
useful.  The  restraint  in  the  statute  as  to  general  inconvenience 
cannot  apply  to  such  a  case ;  and  the  commentary  of  Lord  Coke 
on  that  clause  is,  at  the  present  day,  absolutely  absurd.  The 
only  question  is,  on  what  terms  the  grant  is  made ;  the  Court 
cannot  superadd  any  condition :  and  good  reason  may  be 
assigned  why  the  statute  should  impose  no  condition  of  utility. 
Whether  a  thing  be  new  or  not  is  a  pure  question  of  fact ; 
but  whether  it  be  useful  or  not,  with  reference  to  previously 
existing  things  of  the  same  kind,  is  a  question  of  opinion,  and  a 
question  admitting  of  all  possible  shades  and  degrees  of  difference. 
Here,  for  instance,  it  may  be  that  this  engine  consumes  so  much 
more  fuel  than  others  of  a  different  construction,  that  it  is  not 
therefore  worth  while  to  use  it,  although  it  may  be  abstractedly 
a  certain  improvement  in  the  construction  of  steam  engines. 

(Aldbrson,  B.  :  The  Attorney-General  puts  it  thus :  if  the 
invention  be  useless,  its  being  a  monopoly  makes  it  mischievous, 
inasmuch  as  it  prevents  other  persons  from  adding  to  it,  so 
as  to  make  a  useful  combination.) 

It  might  be  for  a  jury  to  say  whether,  in  such  a  case,  the 
addition  did  not  make  it  the  invention  of  the  supposed  pirate. 
When  a  party  obtains  a  patent,  the  presumption  is  that  the 
Crown  has  looked  at  the  invention,  and  found  it  a  fit  subject 
for  a  patent :  if  by  matter  ex  post  facto  it  appears  that  it  stands 
in  the  way  of  a  greater  improvement,  that  may  be  ground  of 
(1)  34  E.  B.  313  (10  B.  &  a  22). 
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repeal ;  but  usefalness  *is  not  made  a  condition  of  the  grant,  Mokoan 
either  by  the  statute  or  in  the  letters  patent  themselves.  The  seawabd. 
public  are  not  bound  to  adopt  that  part  of  the  invention  which  [  *^o6  ] 
is  useless;  but  they  are  not  entitled  to  reject  that  part,  and 
at  the  same  time  to  use  the  other  as  they  please.  But,  at  all 
events,  the  whole  subject  of  the  patent  ought  to  be  shown  to 
be  useless,  in  order  to  avoid  the  grant.  The  infringer  is  bound 
to  show  that  the  inventor  has  done  the  public  no  good.  On 
principle,  therefore,  this  point  would  appear  to  be  against  the 
defendants.  But  it  is  said  the  authorities,  at  least  those  ante- 
cedent to  Lewis  V.  Marling,  are  in  their  favour.  Although, 
however,  it  has  been  usual  for  Judges  to  put  the  question  of 
utility  to  the  jury,  there  is  no  case  which  has  decided  that  a 
defendant  can  avail  himself  of  the  non-utility  of  the  invention 
as  a  distinct  ground  of  defence.  Manton  v.  Parker  is  the  only 
case  which  bears  the  semblance  of  being  an  authority  to  that 
effect.  But  there  the  word  ''  useful "  plainly  meant,  useful  for 
the  particular  purpose  for  which  the  patent  was  taken  out :  the 
case  is  certainly  no  authority  that  the  plea  of  no  improvement 
is  a  defence.  The  same  observation  applies  to  Haworth  v.  Hard- 
castle,  Botdton  v.  Btdl,  and  to  the  other  cases  cited  from  Davies. 
In  Hill  V.  Thompson,  as  appears  by  the  report  of  the  case  at 
law,  the  question  of  usefulness  was  not  in  fact  left  to  the  jury. 
Huddurt  v.  Gninshaw  was  determined  on  the  question  of  novelty. 
On  the  other  hand,  the  authority  of  Lord  Tentbrdbn  and  Parke,  J., 
in  Lewis  v.  Marling,  is  directly  in  favour  of  the  plaintiff. 

Cur.  adv.  vult. 

In    the    present    Term,   the    judgment   of    the    Court   was 
delivered  by 

Parkb,  B.  (After  stating  the  pleadings,  his  Lordship  proceeded :) 
The  first  question  in  this  case  is,  whether  the  verdict  for  the 
defendant  on  the  fifth  plea  ought  to  be  set  aside,  and  a  verdict 
entered  for  the  plaintiff,  pursuant  *to  the  leave  reserved  by  my  [  •bst  ] 
brother  Alderson.  Unless  this  question  should  be  disposed  of 
in  favour  of  the  plaintiff,  it  would  be  unnecessary  to  consider 
whether  the  plaintiff  be  entitled  to  judgment  nnn  obstante  vere- 
dicto, on  the  third  and  sixth  pleas ;  for  if  the  verdict  on  the  fifth 
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MoBOAN      plea  were  to  remain  undisturbed,  that  would  be  an  answer  to 
8KAWABD.    the  action.    The  course  which  was  taken  with  respect  to  this 
plea  on  the  trial,  was  to  ascertain  the  facts  upon  which  the 
learned  Judge  gave  his  opinion  in  favour  of  the  defendant,  but 
at  the  same  time  reserved  liberty  to  the  plaintiff  to  move  to 
enter  a  verdict  in  his  favour,  if  the  Court  should  be  of  opinion 
that  the  facts  ought  to  have  been  left  to  the  jury ;  that  is,  that 
they  were  such,  that  the  jury  might  infer  from  them  that  there 
had  been  no  use  or  publication  of  the  invention,  so  as  to  destroy 
the  novelty  of  the  patent.     The  evidence  was,  that  before  the 
date  of  the  patent  (which  was  the  2nd  of  July,  1829),  Curtis,  an 
engineer,  made  for  Morgan  two  pair  of  wheels  upon  the  principle 
mentioned  in  the  patent,  at  his  own  factory;   Galloway,  the 
patentee,  gave  the  instructions  to  Curtis  under  an  injunction 
of  secrecy,  because  he  was  about  to  take  out  a  patent.    The 
wheels  were  completed  and  put  together  at  Curtis's  factory,  but 
not  shown  or  exposed  to  the  view  of  those  who  might  happen  to 
come  there :  after  remaining  a  short  time,  the  wheels  were  taken 
to  pieces,  packed  up  in  cases,  and  shipped  in  the  month  of  April 
on  board  a  vessel  in  the  Thames,  and  sent  for  the  use  of  the 
Venice  and  Trieste  Company,  of  which  Morgan  was  managing 
director,  and  which  carried  on  its  transactions  abroad,  but  had 
shareholders  in  England.    Curtis  deposed  that  '*  they  were  sold 
•to  the  Company,"  without  saying  by  whom,  which  may  mean 
that  they  were  sold  by  Curtis  to  Morgan  for  the  Company ;  and 
Morgan  paid  Curtis  for  them.    Morgan  and  Galloway  employed 
an  attorney,  who  entered  a  caveat  against  any  patent  on  the 
2nd  of  March,  and  afterwards  solicited  the  patent  in  question, 
which  was  granted  to  Galloway  and  assigned  to  Morgan.    Upon 
[  'BSS  ]      these  facts,  the  *que8tion  for  us  to  decide  is,  whether  the  jury 
must  have  necessarily  found  for  the  defendant,  or  whether  they 
might  have  found  that  this  invention,  at  the  date  of  the  letters 
patent,  was  new  in  the  legal  sense  of  that  word.    The  words  of 
the  statute  are,  that ''  grants  are  to  be  good  for  the  sole  working 
or  making  of  any  manner  of  new  manufacture,  to  the  first  and 
true  inventor  or  inventors  of  such  manufactures,  which  others 
at  the  time  of  the  making  such  grants  did  not  use ; "  and  the 
proviso  in  the  patent  in  question,  founded  on  the  statute,  is,  that 
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if  the  invention  be  not  a  new  invention  as  to  the  public  use  and  Morgan 
exercise  thereof  in  England,  the  patent  should  be  void.  The  seaward. 
word  ''manufacture"  in  the  statute  must  be  construed  in  one 
of  two  ways:  it  may  mean  the  machine  when  completed,  or 
the  mode  of  constructing  the  machine.  If  it  mean  the  former, 
undoubtedly  there  has  been  no  use  of  the  machine,  as  a  machine, 
in  England,  either  by  the  patentee  himself,  or  any  other  person, 
nor  indeed  any  use  of  the  machine  in  a  foreign  country  before 
the  date  of  the  patent.  If  the  term  ''  manufacture  "  be  construed 
to  be  "the  mode  of  constructing  the  machine,"  there  has  been 
no  use  or  exercise  of  it  in  England,  in  any  sense  which  can 
be  called  "public."  The  wheels  were  constructed  under  the 
direction  of  the  inventor,  by  an  engineer  and  his  servants,  with 
an  injunction  of  secrecy,  on  the  express  ground  that  the  inventor 
was  about  to  take  out  a  patent,  and  that  injunction  was  observed : 
and  this  makes  the  case,  so  far,  the  same  as  if  they  had  been 
constructed  by  the  inventor's  own  hands,  in  his  own  private 
workshop;  and  no  third  person  had  seen  them  whilst  in  progress. 
The  operation  was  disclosed,  indeed,  to  Morgan,  the  plaintiff, 
but  there  is  sufficient  evidence  that  Morgan  at  that  time  was 
connected  with  the  inventor,  and  designing  to  take  a  share  of 
the  patent.  A  disclosure  of  the  nature  of  the  invention  to  such 
a  person,  under  such  circumstances,  must  surely  be  deemed 
private  and  confidential.  The  only  remaining  circumstance  is, 
that  Morgan  paid  for  the  machines  with  the  privity  of  Galloway, 
*on  behalf  of  the  Venice  and  Trieste  Steam  Company,  of  which  [  •r>5y  ] 
he  was  the  managing  director ;  but  there  was  no  proof  that  he 
paid  more  than  the  price  of  the  machines,  as  for  ordinary  work 
of  that  description ;  and  the  jury  would  also  be  well  warranted 
in  finding  that  he  did  so  with  the  intention  that  the  machine 
should  be  used  abroad  only,  by  this  Company,  which,  as  it 
carried  on  its  transactions  in  a  foreign  country,  may  be  con- 
sidered as  a  foreign  Company;  and  the  question  is,  whether 
this  solitary  transaction,  without  any  gain  being  proved  to  be 
derived  thereby  to  the  patentee  or  to  the  plaintiff,  be  a  use  or 
exercise  in  England,  of  the  mode  of  construction,  in  any  sense 
which  can  be  deemed  a  use  by  others,  or  a  public  use,  within 
the  meaning  of  the  statute  and  the  patent.    We  think  not.    It 
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Morgan      must  be  admitted  that  if  the  patentee  himself  had  before  his 
Seaward,     patent  constructed  machines  for  sale,  as  an  article  of  commerce, 
for  gain  to  himself,  and  been  in  the  practice  of  selling  them 
publicly,  that  is,  to  any  one  of  the  public  who  would  buy,  the 
invention  would  not  be  new  at  the  date  of  the  patent.     This  was 
laid  down  in  the  case  of  Wood  v.  Zimmer{i),  and  appears  to  be 
founded  on  reason :  for  if  the  inventor  could  sell  his  invention, 
keeping  the  secret  to  himself,  and,  when  it  was  likely  to  be 
discovered  by  another,  take  out  a  patent,  he  might  have,  practi- 
cally, a  monopoly  for  a  much  longer  period  than  fourteen  years. 
Nor  are  we  prepared  to  say,  that  if  such  a  sale  was  of  articles 
that  were  only  fit  for  a  foreign  market,  or  to  be  used  abroad,  it 
^would  make  any  difference ;  nor  that  a  single  instance  of  such 
a  sale,  as  an  article  of  commerce,  to  any  one  who  chose  to  buy, 
might  not  be  deemed  the  commencement  of  such  a  practice,  and 
the  p'.iblic  use  of  the  invention,  so  as  to  defeat  the  patent.     Bat 
we  do  not  think  that  the  patent  is  vacated  on  the  ground  of  the 
want  of  novelty,  and  the  previous  public  use  or  exercise  of  it, 
by  a  single  instance  of  a  transaction  such  as  this,  between 
parties  connected  as  Galloway  and  the  plaintiff  are,  which  is 
[  *50o  ]      not  like  the  case  *of  a  sale  to  any  individual  of  the  public  who 
might  wish  to  buy ;  in  which  it  does  not  appear  that  the  patentee 
has  sold  the  article,  or  is  to  derive  any  profit  for  the  construction 
of  his  machine,  nor  that  Morgan  himself  is ;  and  in  which  the 
pecuniary  payment  may  be  referred  merely  to  an  ordinary  com- 
pensation for  the  labour  and   skill  of  the  engineer  actually 
employed  in  constructing  the  machine;    and  the  transaction 
might,   upon  the  evidence,  be  no  more  in   effect,  than  that 
Galloway's  own  servants  had  made  the  wheels,  that  Morgan 
had  paid  them  for  their  labour,  and  afterwards  sent  them  to 
be  used  by  his  own  co-partners  abroad.     To  hold  this  to  be 
what   is    usually  called    a    publication    of    the    invention    in 
England,  would  be  to  defeat  a  patent  by  much  slighter  circum- 
stances than  have  yet  been  permitted  to  have  that  effect.     We 
therefore  think,  that  as  the  jury  might,  consistently  with  the 
evidence,  have  found  this  issue  for  the  plaintiff,  the  verdict  ought, 
pursuant  to  the  leave  reserved,  to  be  entered  on  that  issue  for  him. 
(1)  17  B.  E.  605  (Holt,  N.  P.  58). 
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The  next  question  is,  whether  the  plaintiff  be  entitled  to      Moroan 

1". 

judgment  non  obstante  veredicto) ,  or  a  repleader,  upon  the  finding  seawabd. 
on  the  issues  on  the  3rd  and  6th  pleas.  The  questions  involved 
in  these  two  issues  are  different.  I  propose  to  consider  first, 
that  on  the  8rd  plea.  The  suggestion  in  the  letters  patent  is, 
that  Galloway  had  invented  certain  improvements  in  steam- 
engines,  and  in  machinery  for  propelling  vessels,  which  improve- 
ments were  applicable  to  other  purposes;  and  the  patent  is 
granted  for  the  invention  of  those  improvements.  But  unless 
the  specification  be  referred  to,  to  explain  the  title  of  the  patent, 
it  is  doubtful  whether  the  invention  claimed  is  of  improvements 
in  steam  engines,  as  connected  with  other  machinery,  only,  or 
of  improvements  in  steam-engines  for  whatever  purpose  they 
may  be  employed.  Upon  reference  to  the  specification,  there 
is  no  doubt  that  the  claim  is  of  the  latter  description ;  but  that 
instrument  is  not  stated  in  the  record,  and  upon  what  appears 
on  the  record,  it  is  by  no  means  clear  that  the  patentee  *does  [  *5r»i  ] 
claim  an  improvement  in  steam-engines,  unconnected  with  the 
machinery.  And  if  he  does  not,  the  plea  would  probably  have 
been  bad  on  demurrer,  as  it  is  uncertain  whether  it  does  not 
deny  the  invention  to  be  an  improvement  in  steam-engines, 
unconnected  with  the  machinery.  But  after  verdict,  this  objec- 
tion is  removed :  for  it  is  a  rule  that  if  an  issue  could  have  been 
material,  the  Court,  after  verdict,  ought  to  intend  it  to  be  so : 
Kempe  V.  Creu'8  (i)  ;  and  as  the  plaintiff  did  not  demur,  it  must 
be  taken  that  he  admits  that  the  plea  is  to  be  understood  as 
denying  the  invention  to  be  an  improvement  in  steam-engines, 
in  that  sense  in  which  it  is  used  in  the  patent  itself :  and  the 
jury  must  be  intended  so  to  have  found.  This  brings  me  to 
the  question,  whether  this  patent,  which  suggests  that  certain 
inventions  are  improvements,  is  avoided  if  there  be  one  which 
is  not  so.  And  upon  the  authorities  we  f^el  obliged  to  hold  that 
the  patent  is  void,  upon  the  ground  of  fraud  on  the  Crown, 
without  entering  into  the  question  whether  the  utility  of  each 
and  every  part  of  the  invention  is  essential  to  a  patent,  where 
such  utility  is  not  suggested  in  the  patent  itself  as  the  ground 

(1)  1  Ld.  Eay.  167. 


716  1887.    EX.    2  MEE.  &  W.  561—562.  [b-b. 

MoBGAN  of  the  grant.  That  a  false  saggestion  of  the  grantee  avoids  an 
Beaward.  ordinary  grant  of  lands  or  tenements  from  the  Grown,  is  a 
maxim  of  the  common  law:  and  such  a  grant  is  void,  not 
against  the  Grown  merely,  but  in  a  suit  against  a  third  person : 
TraveU  v.  Carteret  (i),  Alcock  v.  Cooke  (2).  It  is  on  the  same 
principle  that  a  patent  for  two  or  more  inventions,  when  one  is 
not  new,  is  void  altogether,  as  was  held  in  Hill  v.  Tlwmpson  (3), 
and  Brunton  v.  Hatches  (4) ;  for  although  the  statute  invalidates 
a  patent  for  want  of  novelty,  and  consequently  by  force  of  the 
statute  the  patent  would  be  void,  so  far  as  related  to  that  which 
was  old,  yet  the  principle  on  which  the  patent  has  been  held  to 
be  void  altogether,  is,  that  the  consideration  for  the  grant  is  the 
[  *562  ]  novelty  *of  all,  and  the  consideration  failing,  or,  in  other  words, 
the  Grown  being  deceived  in  its  grant,  the  patent  is  void,  and 
no  action  maintainable  upon  it.  We  cannot  help  seeing  on  the 
face  of  this  patent,  as  set  out  in  the  record,  that  an  improve- 
ment in  steam  engines  is  suggested  by  the  patentee,  and  is  part 
of  the  consideration  for  the  grant:  and  we  must  reluctantly 
hold,  that  the  patent  is  void,  for  the  falsity  of  that  suggestion. 
In  the  case  of  Leivis  v.  Marling  (5),  this  view  of  the  case,  that 
the  patent  was  void  for  a  false  suggestion,  does  not  appear  by 
the  report  to  have  been  pressed  on  the  attention  of  the  Gourt, 
or  been  considered  by  it.  The  decision  went  upon  the  ground 
that  the  brush  was  not  an  essential  part  of  the  machine,  and 
that  want  of  utility  did  not  vitiate  the  patent ;  and  besides,  the 
improvement  by  the  introduction  of  the  brush  is  not  recited  in 
the  patent  itself  as  one  of  the  subjects  of  it,  which  may  make 
a  difference.  We  are  therefore  of  opinion  that  the  defendant 
is  entitled  to  our  judgment  on  the  third  issue.  It  is  a  satis- 
faction to  know  that  this  objection  will  not  necessarily,  in  the 
present  state  of  the  law,  destroy  the  patent,  as  the  objection 
is  one  which  will  probably  be  removed  by  the  Attomey-OenercU 
under  the  5  &  6  Will.  IV.  c.  83.  This  view  of  the  case  makes 
it  unnecessary  to  consider  the  effect  of  the  finding  on  the  last 

(1)  3  Lev.  135.  (4)  23  B.  E.  382  (4  B.  &  Aid.  541). 

(2)  30  B.  E.  625  (5  Bing.  340).  (5)  34  B.  B.  313  (10  B.  &  C.  22 ; 

(3)  20  B.  B.  488  (8  Taunt.  375 ;  5  Man.  &  Ry.  66). 
2  Moore,  242). 
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issue,  as  amended  by  the  Judge's  notes,  that  part  of  this 
invention  is  not  useful,  which  is  a  different  question  from  that 
which  we  have  disposed  of.  A  grant  of  a  monopoly  for  an 
invention  which  is  altogether  useless  may  well  be  considered 
as  ''mischievous  to  the  state,  to  the  hurt  of  the  trade,  or 
generally  inconvenient,"  within  the  meaning  of  the  statute  of 
Jac.  I.,  which  requires,  as  a  condition  of  the  grant,  that  it  should 
not  be  so,  for  no  addition  or  improvement  of  such  an  inven- 
tion could  be  made  by  any  one  during  the  continuance  of  the 
monopoly,  without  obliging  the  person  making  use  of  it  to 
purchase  the  useless  invention ;  and  on  a  review  of  the  cases, 
it  may  be  doubted  whether  the  question  of  utility  is  anything 
*more  than  a  compendious  mode,  introduced  in  comparatively 
modem  times,  of  deciding  the  question  whether  the  patent  be 
void  under  the  Statute  of  Monopolies.  And  we  do  not  mean  to 
intimate  any  doubt  as  to  the  validity  of  a  patent  for  an  entire 
machine  or  subject  which  is,  taken  altogether,  useful,  though  a 
part  or  parts  may  be  useless ;  always  supposing  that  such  patent 
contains  no  false  suggestion :  nor  do  we  pronounce  any  opinion 
upon  the  sufficiency  of  this  plea  in  point  of  form.  It  may  be 
that  the  proper  form  of  plea  is  to  use  the  words  of  the  statute, 
and  not  to  plead  the  want  of  utility ;  though  it  would  probably 
be  too  late  to  take  that  objection  in  the  present  stage.  The 
rule,  therefore,  must  be  absolute  to  enter  a  verdict  for  the 
plaintiff  on  the  fifth  plea,  and  discharged  as  to  the  residue. 

Rule  accordingly. 


MOBOAN 

r. 
Seawabd. 


[  ♦563  ] 


LAIDLER  V.  BURLINSON  (1). 

(2  Meeaon  &  Welsby,  602—617 ;  S.  C.  6  L.  J.  (N.  S.)  Ex.  160.) 

Trover  for  one-fourth  of  a  ship.  In  the  year  1833,  and  until  his 
bankruptc}',  one  J.  L.  carried  on  business  as  a  ship  builder;  and  on 
the  10th  June,  1833,  the  following  agreement  was  entered  into :  ''  Par- 
ticulars and  description  of  a  new  ship  now  about  one-third  built  in  the 


1887. 

Exeh^of 
Pleat. 

[602] 


(1)  See  the  Sale  of  Goods  Act,  1893 
(56  &  57  Vict.  c.  71),  s.  18,  r.  2 ;  and 
see  judgment  of  the  Court  of  Common 
Pleas  delivered  by  Dbnmax,  J.,  in 


Anglo- Egyptian  Navigation  Co,  v. 
Bennie  (1875)  L.  R.  10  C.  P.  271,  282, 
44L.J.C.P.  136,  137.— R.  C. 
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Laidleb  y&^  of  J.  L. ;  *'  then  thei*e  followed  a  deecriptioa  of  the  leugth,  breadth, 

r.  and  depth  of  the  ship,  the  number  of  tons  she  was  to  carry,  and  tlie 

BuBLiNsoN.  timbers,  and  particulars  of  every  thing  that  she  was  to  be  built  of  and 

supplied  with,  **  for  the  sum  of  1,750/.,  and  payment  as  follows,  opposite 
to  each  respective  name."  This  agreement  was  signed  by  J.  L. ;  and 
after  his  signature  followed  these  words :  *'  We,  the  undersigned,  hereby- 
engage  to  take  shares  in  the  before  mentioned  vessel,  as  set  opposite  to 
our  respective  names,  and  also  the  mode  of  pa3rment.*'  This  was  signed 
by  several  persons  for  different  shares  and  at  different  times,  and,  amongst 
the  rest,  by  the  plaintiff  for  one  fourth,  in  October,  1833.  Below  these 
signatures  was  written  the  following :  **  14th  July,  1833 — I  hereby  agree 
to  accept  the  above  price  and  mode  of  payment — J.  L."  The  plaintiff 
proved  payment  for  his  share  by  bills  before  the  bankruptcy  of  J.  L. 
The  T.  C.  Company  signed  the  agreement  for  one-fourth,  of  which 
Company  one  H.  was  a  member,  and  used  to  go  to  look  at  the  vessel 
when  building,  and  occasionally  found  fault  with  the  work,  which  was 
improved  in  consequence,  and  J.  L.  told  his  foreman  to  act  under  H/d 
direction.  At  the  time  of  the  bankruptcy,  the  frame  of  the  vessel  was 
on  the  stocks  in  J.  L.*s  building-yard  in  an  unfinished  state,  and,  after 
the  bankruptcy,  some  of  the  men  continued  to  work  upon  her,  and  receive 
their  money  from  H. :  Held,  that,  under  these  circumstances,  the  property 
in  one-fourth  of  the  vessel  did  not  pass  to  T.  L.,  the  plaintiff. 

Trover  for  one-fourth  part  of  a  ship.  The  defendant  pleaded, 
first,  not  guilty ;  secondly,  that  the  plaintiff  was  not  possessed 
[  •603  ]  as  of  his  own  property  of  the  said  one-fourth  *part  of  the  ship  ; 
and  thirdly,  that  before  the  supposed  conversion,  one  James 
Laing  became  a  bankrupt,  and  the  defendant  was  appointed  his 
assignee,  and  that  at  the  time  of  the  bankruptcy  the  ship  was 
in  the  possession,  order,  and  disposition  of  him  the  said  James 
Laing,  as  reputed  owner,  by  consent  of  the  true  owner.  Upon 
the  two  first  pleas  the  plaintiff  took  issue,  and  to  the  last 
plea  he  replied,  that  the  said  ship  was  not  by  the  consent 
and  permission  of  the  plaintiff,  as  true  owner  thereof,  in  the 
possession,  order,  or  disposition  of  the  said  James  Laing  as 
reputed  owner ;  and  upon  this  also  issue  was  joined.  At 
the  trial,  at  the  Spring  Assizes  for  Northumberland,  1886, 
before  Lord  Denman,  Ch.  J.,  a  verdict  was  found  for  the  plain- 
tiff for  200i.,  subject  to  the  opinion  of  this  Court  upon  the 
following  case. 

In  the  year  1838,  and  until  the  time  of  his  bankruptcy,  James 
Laing  carried  on  business  as  a  ship-builder,  at  Middlesborough, 
in  the  county  of  York.  An  agreement,  signed  by  James  Laing 
and  the  plaintiff,  and  the  other  parties  whose  names  purport  to 
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be  thereunto  signed,  waB  produced  in  evidence  at  the  trial,  which      Laidlrb 

was  as  follows  :  Bublinson. 

*'  MiDDLBSBORouGH,  10th  June,  1883. 

"  Particulars  of  build  and  description  of  a  new  ship  now  about 
one-third  built,  in  the  yard  of  James  Laing.     Length  of  keel 
aground  75  ft.  6  in. ;  rake  forward,  7  ft. ;  rake  of  post,  1  ft.  6  in. ; 
extreme  breadth,  24  ft.  4  in. ;  depth  of  hold,  18  ft.  4  in. :  and 
will  admeasure  200  tons  register,  and  carry  14  keels  of  coals  at 
12  ft.  9  in.  water.     Keelfiners,  Eng.  elm  forward,  and  aft.  Am. ; 
in  midships  frame  all  Eng. ;  also  stern,  sternpost,  and  hooks ; 
floors,  10^  to  11  inches,  sided  and  moulded  first  futtocks,  8^  by  9  ; 
second  ditto,  7i  by  8 ;  top  timbers,  7  by  6  at  the  wales,  and 
4  inches  top  height ;  keelsons  Am.  oak ;  outside  plank  below 
the  light  marks,  Am.  elm,  birch,  or  Engl,  beech,  2i^  inches  in 
the  flat ;  three  strakes  of  4-inch  in  each  bilge,  and  two  strakes 
of  *8-inch  and  2  and  a  half  upwards  ;  from  thence  3-inch  oak  to       [  '604  j 
the  wales ;  the  wales  three  strakes  of  4  inch,  two  black  strakes 
8-inch  and   2f,  top-sides  2^-inch;  paint  strake  and   covering 
boards  8-inch ;  water  ways  4-inch ;  all  oak  decks ;  3-inch  red 
pine  ceiling ;  one  strake  of  8-inch   next  the  keelson ;  part  of 
floor  2J-inch ;  three  strakes  of  8J-inch  in  the  bilge,  from  thence 
2^-inch  in  the  midships,  and  2-inch  the  ends;  two  strakes  of 
8-inch  beam  clamps,  4-inch  stringer  above  the  H6.  and  ceiling, 
between  decks  2-inch,  and  one  strake  of  8-inch  deck  beam  clamp. 
To  have  11  HBeams  and  15  deck  beams,  fastened  with  wood 
or  iron  lodging  knees ;  to  have  five  hooks  forward,  and  have 
sufficient  coaming,  windlass,  bits,   catheads,   rudder,  capstern, 
boats,  checkers,  hatches,  bulkheads,  and  the  hull  to  be  com- 
pleted in  every  respect  with  carpentry,  joiner,  blacksmith,  turner, 
painter  and  plumber  work,  long-boat  and  skiff,  and  to  be  fitted 
out  with  all  spars,  masts,  cordage,  chains,  anchors,  cooper  stores 
and  every  other  stores  sufficient  and  as  usual  in  the  coal  trade, 
and  ready  to  take  in  a  cargo  of  coals  without  any  extra  whatever, 
and  to  be  launched  in  the  early  part  of  September  next.     Two 
chain  cables  85  fathoms  each,  one  chain  hawser  60  fathoms, 
hempen  tow-line  and  two  warps,  a  spare  topsail,  foresail,  and 
fore-topmast  staysail ;  the  paint-strakes  to  be  English  oak ;  for 
the  sum  of  1,750Z.,  and  payment  as  follows  opposite  to  each 
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Laidlsb     respective  name."    This  agreement  was  signed  by  James  Laing, 
BuuLiKBOK.    Sknd  after  his  signature  followed  these  words  :  '*  We  the  under- 
signed hereby  engage  to  take  shares  in  the  before-mentioned 
vessel,  as  set  opposite  to  our  respective  names,  and  also  the 
mode  of  payment: 
Tees  Coal  Company  payment  )   6  mo.  29,  Bill,  £200    0    0 
for  one-fourth,  )   7  mo.  12,  Cash,    283    2  11 

James  Laino. 

John  Atkinson,  one-eighth ;  payment  in  rope  and  canvas. 
Thomas  Laidler,  one-fourth. 
[  605  ]  William  B.  Earle,  one-eighth. 

William  Fairbridge  one-sixteenth..  Cash,  552.  July  25,  1883. 
Philip  and  Joseph  Heselton,  one-eighth. 
Anthony  Harris,  for  one-sixteenth.  Cash  and  \    ^      j   . 
goods,  lOSl.  158.  9d.—12  mo.  5,  1888.  J      *^'     ^^^' 

'*  MiDDLBSBOROuoH,  14th  July,  1888.  I  hereby  agree  to  accept 
the  above  price  and  mode  of  payment. 

"  James  Laino." 

In  the  month  of  October,  1883,  the  plaintiff  entered  into  and 
signed  the  above  agreement.  Wm.  B.  Earle,  Fairbridge,  and 
P.  and  J.  Heselton  afterwards,  and  before  the  act  of  bankruptcy, 
at  separate  times  entered  into  and  signed  the  agreement. 
Anthony  Harris,  whose  name  appears  last  as  a  party  subscribing 
it,  on  the  IBth  of  January,  1884,  (and  not  before,  although  it 
purports  to  bear  date  in  December),  the  day  after  James  Laing 
committed  the  act  of  bankruptcy  on  which  the  fiat  hereinafter 
mentioned  was  founded,  entered  into  and  signed  the  agreement 
in  question.  It  is  to  be  taken  for  the  purpose  of  this  case,  that 
whatever  might  be  the  effect  of  the  agreement  as  to  passing  the 
property  in  the  respective  shares  to  the  several  parties,  at  all 
events  one-sixteenth,  which  A.  Harris  agreed  to  buy,  did  not 
pass  to  him,  but  became  vested  in  the  defendant,  as  assignee 
of  James  Laing  under  his  bankruptcy.  In  order  to  prove  pay- 
ment by  the  plaintiff  to  Laing  for  his  proportion  of  the  ship,  he 
gave  in  evidence  the  following  facts,  viz. :  that  in  the  month  of 
June,  1838,  he  bad  accepted  a  bill  for  80Z.,  drawn  by  Laing  upon 
him,  and  which  was  paid  by  him  when  due ;  also  that  another 
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bill,  dated  29th  October,  1888,  was  drawn  by  Laing  upon  and      Laidles 

accepted  by  the  plaintiff  for  298Z.  Gs.  8d, ;  and  he  then  proved    bublinsok. 

that  on  the  5th  of  December,  1888,  timber  to  the  amount  in 

value  of  1291.  128.  9^d.  was  supplied  by  him  to  Laing,  which 

*wa8  expressly  agreed  at  the  time  of  the  supply  to  be  taken  in       [  ^606  ] 

part  payment  for  the  said  vessel. 

In  the  month  of  June,  1888,  the  said  James  Laing  had  the 
ship,  in  respect  of  which  this  action  is  brought,  about  one-third 
built,  and  in  his  ship-yard,  and  he  had  at  that  time  no  other 
ship  upon  the  stocks ;  and  from  that  time  until  the  time  of  the 
bankruptcy  of  James  Laing  he  proceeded  with  the  building  of 
this  ship,  and  after  the  signature  of  the  plaintiff  to  this  agree- 
ment, expended  large  sums  of  money  in  and  about  building  it. 
The  Tees  Coal  Company  whose  signature  appears  to  the  agree- 
ment, consisted  at  that  time  of  two  persons  named  Taylor  and 
Harris.  Harris  used  to  go  and  look  at  the  vessel  when  building, 
and  occasionally  found  fault  with  the  work,  which  was  improved 
in  consequence,  and  the  bankrupt  had  told  his  foreman  to  act 
under  Harris's  direction.  On  the  17th  of  January,  1884,  Laing 
committed  an  act  of  bankruptcy,  and  on  the  25th  of  the  same 
month  a  fiat  issued  thereon  against  him,  under  which  he  was 
adjudged  a  bankrupt ;  and  the  defendant  was  duly  appointed 
assignee  of  his  estate  and  effects.  At  the  time  of  the  bankruptcy 
the  frame  of  the  said  vessel  was  on  the  stocks  in  Laing's  building- 
yard,  in  an  unfinished  state,  and  after  the  bankruptcy  some  men 
continued  to  work  and  receive  their  money  from  Harris. 

The  messenger  under  the  fiat  seized  and  took  possession  of 
the  ship  in  the  building-yard  of  James  Laing. 

The  vessel  was  ultimately  completed. 

To  prove  a  conversion  by  the  defendant  of  the  ship  in  question, 
the  plaintiff's  attorney  proved  that  on  the  24th  of  January,  1885, 
he,  on  the  part  of  the  plaintiff,  made  a  demand  of  the  vessel  on 
the  defendant,  who  answered  that  he  had  sold  it  for  9702.  or 
9802.  to  a  person  named  Metcalfe,  who,  at  the  time  of  the 
demand,  and  at  the  time  of  the  commencement  of  this  action,  had 
possession  of  it.  The  vessel,  at  the  time  of  the  bankruptcy,  was 
not  in  the  possession,  order,  or  disposition  of  the  bankrupt,  as 
reputed  owner  thereof. 
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laidlbb  The  first  question  for  the  opinion  of  the  Court  is,  whether  or 
BuBLTKsoK.  not  the  property  in  one-fourth  of  the  vessel  passed  to  the  plaintiff 
[  607  ]  under  the  above  circumstances ;  if  not,  a  verdict  to  be  entered 
for  the  defendant.  If  the  Court  shall  be  of  opinion  that  the 
property  passed,  but  that  the  defendant  had  not  been  guilty  of 
a  conversion,  then  a  nonsuit  to  be  entered ;  but  if  the  property 
passed,  and  the  defendant  had  been  guilty  of  a  conversion,  then 
a  verdict  for  the  plaintiff  for  2002.  It  is  to  be  taken  as  a  fact, 
that  if  the  property  in  one-fourth  passed  to  the  plaintiff,  the 
defendant  was  tenant  in  common  of  the  vessel  with  the  plaintiff. 

S.  Temple,  for  the  plaintiff : 

The  first  question  is,  whether,  by  this  agreement,  the  property 
in  the  ship  passed  from  the  bankrupt  to  the  purchasers.  The 
distinction  is  this :  where  an  artisan,  directed  to  make  an  article 
not  in  being,  prepares  to  make  it,  and  goes  on  executing  the 
order,  but  has  power  within  the  terms  of  the  contract  to  deliver 
that  article  or  a  similar  one,  no  property  passes  until  the  article 
is  actually  delivered ;  but  where  the  article  is  in  being  at  the 
time,  the  property  vests  at  once  in  the  purchaser,  and  the  artisan 
is  bound  to  deliver  that  specific  article.  In  Mucklow  v.  Mangles  (i), 
it  was  held  that  if  a  person  contracts  with  another  for  a  chattel 
which  is  not  in  existence  at  the  time  of  the  contract,  though  the 
purchaser  pays  the  whole  value  in  advance,  and  the  seller  pro- 
ceeds to  execute  the  order,  the  former  acquires  no  property  in 
the  chattel  until  it  is  finished  and  delivered  to  him.  Heath,  J., 
there  says:  ''If  the  thing  be  in  existence  at  the  time  of  the 
order,  the  property  of  it  passes  by  the  contract,  but  not  so  where 
the  subject  is  to  be  made."  This  decision  was  recognised  in 
Woods  V.  Russell  (2),  which  is  more  like  the  present  case,  and  is 
an  authority  in  point. 

[  •eos  ]  (Aldbrson,   B.  :    In    Woods   *v.  Russell   that  was    not  the 

important  point.) 

The  observations  of  Abbott,  Ch.  J.,  in  delivering  the  judgment 
of  the  Court,  are  strongly  applicable.  He  says :  "  This  ship  is 
built  upon  a  special  contract,  and  it  is  part  of  the  terms  of  the 

(1)  9  R.  E.  784  (1  Taunt.  318).  (2)  24  R.  R  621  (5  B.  &  Aid.  942). 
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contract  that  given  portions  of  the  price  shall  be  paid  according  Laidlba 
to  the  progress  of  the  work;  part  when  the  keel  is  laid,  part  BuRLiMsoy. 
when  they  are  at  the  light  plank.  The  payment  of  these  instal- 
ments appears  to  us  to  appropriate  specifically  to  the  defendant 
the  very  ship  so  in  progress,  and  to  vest  in  the  defendant  a 
property  in  that  ship,  and  that  as  between  him  and  the  builder 
he  is  entitled  to  insist  upon  the  completion  of  that  very  ship,  and 
that  the  builder  is  not  entitled  to  require  him  to  accept  any 
other.*'  It  is  true  that  this  conclusion  is  somewhat  qualified  in 
Clarke  v.  Spence  (i),  where  Williams,  J.,  in  delivering  the  judg- 
ment of  the  Court,  after  reading  the  above  passage,  says,  **  If 
it  be  intended  in  this  passage  that  the  specific  appropriation  of 
the  parts  of  a  vessel  while  in  progress,  however  made,  of  itself 
vests  the  property  in  the  person  who  gives  the  order,  the  proposi- 
tion in  so  general  a  form  may  be  doubtful."  But  the  present 
case  is  much  stronger  in  its  circumstances  than  Woods  v.  Russell. 
There  no  ship  was  in  existence  at  the  time  of  the  contract,  and 
it  was  held  to  be  an  appropriation  of  the  specific  chattel  only 
when  the  first  instalment  was  paid ;  but  here  there  was  an 
express  contract  for  a  specific  chattel,  one-third  of  which  was  in 
existence  at  the  time.  The  agreement  states  it  to  be  "  one-third 
built."  No  instalments  were  to  be  paid  from  time  to  time,  but 
the  whole  purchase  money  was  to  be  paid,  and  was  paid.  The 
bankrupt  could  not  have  built  for  these  parties  another  ship 
answering  the  description,  but  was  bound  to  deliver  that  identical 
ship.  In  Woods  v.  Russell,  it  is  true  there  was  the  usual  certifi- 
cate of  the  builder  that  the  ship  was  registered,  which,  in  Clarke 
V.  Spence,  was  thought  *to  have  influenced  the  decision  of  the  [  '609  ] 
Court.  But  the  judgment  does  not  proceed  merely  on  that 
ground,  but  also  on  the  ground  that  the  property  vested  by 
the  payment  of  instalments,  in  respect  of  an  existing  chattel. 
Abbott,  Ch.  J.,  says:  ''But  this  case  does  not  depend  merely 
upon  the  payment  of  the  instalments ;  so  that  we  are  not  called 
upon  to  decide  how  far  that  payment  vests  the  property  in  the 
defendant,  because  here  Paton  (the  builder)  signed  the  certificate 
to  enable  the  defendant  to  have  the  ship  registered  in  his,  the 
defendant's  name,  and  by  that  act  consented,  as  it  seems  to  us, 
(1)  43  B,  B,  402  (4  Ad.  &  El.  467 ;  6  N.  &  M.  399). 

46— J5 
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Laidlbb  that  the  general  property  in  the  ship  should  be  considered  from 
BuRLiKsoN.  ^^^^  ^^™®  ^8  being  in  the  defendant."  ''  In  order  to  register  the 
ship  in  the  defendant's  name,  an  oath  would  be  requisite  that 
the  defendant  was  the  owner,  and  when  Paton  concurred  in  what 
he  knew  was  to  lead  to  that  oath,  must  he  not  be  taken  to  have 
consented  that  the  ownership  should  really  be  as  that  oath 
described  it  to  be?"  That  fact  is  not  used  as  evidencing  an 
actual  delivery  of  the  ship,  but  as  showing  an  acknowledgment 
by  the  bankrupt  that  the  property  was  gone  from  him,  and  his 
consent  that  it  should  vest  in  the  purchaser.  Here  the  agree- 
ment shows  the  same  kind  of  acknowledgment — it  is  a  testification 
of  his  consent  that  the  property  had  passed  out  of  him.  In 
Clarke  v.  Spence,  the  only  doubt  that  existed  was,  whether  the 
general  words  of  Lord  Tenterden  ought  not  to  be  qualified,  and 
they  were  qualified  accordingly  ;  but  the  general  decision  in  that 
case  would  still  be  in  favour  of  the  present  plaintiff. 

(Lord  Abinobb,  C.  B.  :  In  Clarke  v.  Spence  it  was  part  of  the 
contract  that  the  ship  was  to  be  built  under  the  superintendence 
of  an  agent  of  the  purchaser.) 

There  was  no  stipulation  to  that  effect  here,  but  in  fact  it  was 
superintended  by  Harris,  the  agent  of  the  Tees  Goal  Company. 
The  case  is  in  this  respect  certainly  not  so  strong  as  Clarke  v. 
Spence,  but  stronger  than  Woods  v.  Russell.  Harris  must  be  con- 
sidered as  superintendent  for  the  purchasers  generally.  Secondly, 
*6io  ]  it  ^is  said  that  this  action  will  not  lie,  because  it  is  an  action  by 
one  tenant  in  common  against  another ;  but  the  defendant  is  not 
entitled  to  that  defence  upon  this  record,  since  he  cannot  show, 
under  the  plea  of  not  guilty,  that  he  was  justified,  as  tenant  in 
common  with  the  plaintiff,  in  committing  the  conversion  in  fact : 
Stancliffe  v.  Hardwick  (i).  It  was  there  expressly  held,  that  if 
the  defendant  has  made  a  conversion  in  fact  of  the  chattel  (as 
by  a  sale),  which  he  proposes  to  justify  by  his  joint  control  over 
it,  he  must  plead  in  confession  and  avoidance,  inasmuch  as  the 
plea  of  not  guilty  puts  in  issue  the  fact  of  the  conversion  only, 
and  not  the  tortious  nature  of  it. 

(1)  2Cr.  M.  &R.  1, 
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W.  H,  Watson,  contra :  Laidleb 

r. 

First,  no  property  passed  by  this  agreement.  The  contract  is,  Bublinson. 
in  the  first  part,  rather  a  sort  of  prospectus  of  the  ship,  and  of 
the  mode  in  which  she  is  ultimately  to  be  completed.  It  is 
headed  ''  Particulars  of  build  and  description  of  a  new  ship  now 
about  one-third  built."  It  does  not  purport  to  be  a  sale  of  a 
third  part,  as  the  hull  of  a  vessel.  The  instrument  goes  on  to 
describe  the  timber,  anchors,  &c.,  to  be  used  and  applied  in  the 
building  of  it  "for  the  sum  of  1,750Z."  As  far  as  that  goes,  it 
is  a  mere  offer  to  sell  a  complete  ship  for  so  much. 

(Parke,  B.  :  It  appears  to  be  a  sort  of  what  the  civilians  called 
obligatio  certi  corporis,  which  you  say  does  not  pass  the  property. 
The  builder  might  be  guilty  of  a  breach  of  contract  if  he  did 
not  finish  that  ship ;  but  the  question  is,  if  he  finished  it,  and 
sold  it  to  another,  would  trover  lie  ?) 

The  terms  of  acceptance  are  these — "We,  the  undersigned, 
hereby  agree  to  take  shares  in  the  before-mentioned  vessel,  as 
set  opposite  to  our  respective  names,  and  also  the  mode  of  pay- 
ment." That  is,  not  we  agree  then  to  buy,  but  to  take  shares  in 
the  vessel  when  complete.  The  parties  sign  at  different  periods. 
*It  is  not  like  the  case  of  one  single  party  agreeing  that  a  vessel  [  *6ii  ] 
is  to  be  built  for  him,  and  to  be  under  his  superintendence. 
And  there  was  in  fact  no  superintendence ;  Harris  merely  went 
there  like  a  person  going  to  a  coachmaker  to  see  how  his  carriage, 
which  he  has  ordered,  is  going  on  building.  Where  the  specific 
article  is  ready  for  delivery,  and  the  price  fixed,  the  property 
passes;  but  if  it  is  incomplete,  and  incapable  of  delivery,  the 
property  does  not  pass  until  the  article  is  completed,  and  there 
is  an  assent  on  the  part  of  the  purchaser  that  it  is  con- 
formable to  the  contract.  It  is  expressly  so  laid  down  in 
Clarke  v.  Spence. 

(Lord  Abinger,  G.  B.  :  Is  assent  or  dissent  material  ?  May 
not  the  purchaser  renounce  it  if  it  is  not  according  to  the 
contract,  though  the  property  may  have  passed  ?) 

No ;  he  would  be  bound  to  take  to  it  if  the  property  had  passed, 
and  must  bring  his  action  for  the  injury  done  him  by  the  breach 
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laidler     of  the  contract.    If  the  property  has  passed,  there  is  no  power 
BUBLIN80N.    of  rejection. 

(Parke,  B.  :  If  the  parties  only  agreed  to  buy  that  particular 
ship  when  complete,  the  property  would  not  pass,  though  the 
builder  could  not  comply  with  the  contract  by  delivering 
another  ship.) 

In  Clarke  v.  Spence  there  was  no  power  of  rejection.  The  Judges 
there  begin  by  laying  down  certain  known  principles  of  law  (i) : 
''  That,  in  general,  under  a  contract  for  the  building  a  vessel,  or 
making  any  other  thing  not  existing  in  specie  at  the  time  of  the 
contract,  no  property  vests  in  the  party  whom,  for  distinction, 
we  will  call  the  purchaser,  during  the  progress  of  the  work,  nor 
until  the  vessel  or  thing  is  finished  and  delivered,  or  at  least 
ready  for  delivery  and  approved  by  the  purchaser ;  and  that  even 
when  the  contract  contains  a  specification  of  the  dimensions  and 
other  particulars  of  the  vessel  or  thing,  and  fixes  the  precise 
mode  and  time  of  payment  by  months  and  days." 

(Alderson,  B.  :  There  the  payments  were  according  to  the 
[  ♦612  ]       *corresponding  portions  of  the  work  done,  and  it  was  a  sale  of 
each  specific  portion  as  completed.) 

Woods  V.  Russell  has  no  application  to  the  present  case ;  it  was 
decided  on  the  ground  of  there  being  a  certificate  of  registry. 
In  Goode  v.  Langley  (2),  A.  agreed  with  B.  to  make  a  gig  for  a 
given  price.  The  body  of  the  gig  and  wheels  were  selected  by 
B.,  and  A.  promised  to  deliver  it  in  a  few  days.  The  full  price 
was  paid.  Before  it  was  finished  it  was  seized  by  the  sheriff 
under  a  fi.  fa,  against  A.  The  gig  was  afterwards  finished  and 
delivered  to  B.,  with  the  assent  of  the  judgment  creditor ;  the 
sheriff  subsequently  retook  it  to  secure  his  poundage :  it  was  held 
that  he  had  no  right  to  do  so,  and  that  B.  might  maintain  trover 
for  the  gig :  but  there  the  Court  proceeded  merely  on  the  ground 
that  the  sheriff  had  made  a  second  seizure  of  the  goods,  and 
that  he  could  not  protect  himself  for  seizing  twice.  It  was  there 
argued  that  the  right  to  the  price  and  the  vesting  of  the  property 
were  correlative :  and  the  Court  might  easily  have  disposed  of 

(I)  13  R.  R.  400  (4  Ad.  &  El.  466).  (2)  7  B.  &  C.  26. 
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the  case  by  saying  that  the  property  had  passed  to  B.  by  a  Laidleb 
selection  of  part  of  the  chattel,  if  they  had  thought  so.  In  bublinson. 
Atkinson  v.  Bell  (i),  A.,  having  a  patent  for  certain  spinning 
machinery,  received  an  order  from  B.  to  have  some  spinning 
frames  made  for  him.  A.  employed  G.  to  make  the  machines 
for  B.,  and  informed  the  latter  of  it.  After  the  machines  had 
been  completed,  A.  ordered  them  to  be  altered.  They  were  after- 
wards completed  according  to  this  new  order,  and  packed  up  in 
boxes  for  B.,  and  C.  informed  B.  that  they  were  ready,  but  he 
refused  to  accept  them :  and  it  was  held  that  C.  could  not  recover 
the  price  from  B.  in  an  action  for  goods  bargained  and  sold,  or 
for  work,  labour,  and  materials.  The  argument  was  there  rested 
on  the  ground  that  specific  articles  were  pointed  *out  to  the  [  *613  ] 
purchaser  as  those  with  which  the  machines  were  to  be  com- 
pleted. But  Baylby,  J.,  says:  "When  goods  are  ordered  to  be 
made,  while  they  are  in  progress  the  materials  belong  to  the 
maker.  The  property  does  not  vest  in  the  party  who  gave  the 
order  until  the  thing  ordered  is  complete.  And  although  while 
the  goods  are  in  progress  the  maker  may  intend  them  for  the 
person  ordering,  still  he  may  afterwards  deliver  them  to  another, 
and  thereby  vest  the  property  in  that  other.  Although  the 
maker  may  thereby  render  himself  liable  to  an  action  for  so 
doing,  still  a  good  title  is  given  to  the  party  to  whom  they  are  so 
delivered."  So  here,  all  that  appears  is  an  intention  that  the 
ship  in  question  should  be  delivered  when  finished,  which  inten- 
tion might  have  been  altered.  The  property  might  have  passed 
if  the  plaintiff  had  assented  after  the  ship  was  finished,  but 
there  was  no  such  assent.  Supposing  the  builder  had  died  whilst 
it  was  unfinished,  and  his  executor  had  been  without  assets,  and 
unable  to  complete  the  vessel,  if  the  argument  on  the  other  side 
is  good  for  any  thing,  the  purchaser  would  be  entitled  to  the  hull 
without  paying  any  part  of  the  price.  But  there  is  a  greater 
difficulty  still.  The  contract  is  by  five  or  six  persons  to  take 
shares.  Who  is  to  say  whether  the  ship  is  built  according  to 
the  contract  ?  The  money  is  to  be  paid,  by  the  terms  of  the 
contract,  according  to  the  shares  set  opposite  their  respective 
names.  It  is  obvious  that  payment  and  delivery  would  be 
(1)  32  R.  R.  382  (8  B.  &  C.  277  ;  2  Moo.  &  Bob.  292). 
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LMDLBB     cotemporaneous.     The  entire  contract  is  in  the  hands  of  the 
BuBLiKsoK.    builder.     The  times  and  mode  of  payment  will  not  alter  it: 
whenever  the  money  was  to  be  paid,  the  contract  only  is  to  be 
looked  to  for  the  intention  of  the  parties. 

(LoBD  Abinoer,  G.  B.  :  It  all  turns  on  the  contract.) 

Temple^  in  reply : 

It  is  said  that  this  is  not  a  contract  for  an  immediate  purchase 
of  the  ship  in  its  then  state,  but  when  completed.  The  words 
[♦614]  are,  **  We  hereby  engage  *to  take  shares  in  the  before-mentioned 
vessel ;  "  it  is  said  that  that  means  *'  vessel  when  completed  :  " 
but  suppose  the  words  had  been,  "  We  hereby  engage  to  buy 
shares ;  "  that  would  certainly  have  shown  a  present  intention ; 
and  the  words  used  are  in  substance  the  same.  The  contract 
does  not  say  **  when  finished."  If  actual  payment  is  important 
to  show  a  purchase  at  the  time  of  a  specific  chattel,  according  to 
Woods  V.  Russell  and  Clarke  v.  Spence,  here  there  has  been  an 
appropriation  by  payment. 

(Pabke,  B.  :  No ;  the  agreement  itself  was  evidence  in  those 
cases  of  the  intention  of  the  parties  that  the  property  should 
pass  at  the  time.  This  case  would  have  been  like  Woods  v. 
Russell,  if  the  agreement  had  been  to  pay  so  much  down,  and  so 
much  when  finished.) 

The  contract  vests  a  property  at  the  time  of  signing.  It  makes 
no  diJBference  that  the  purchasers  sign  at  diJBferent  times,  as  the 
vendor  signs  only  once. 

(Alderson,  B.  :  The  contracts  for  shares  were  signed  at 
different  times  :  what  specific  portion  of  the  congeries  of  planks 
does  each  buy  ?) 

It  was  the  purchase  of  a  ship  which  was  described  to  be  in  a 
certain  condition  on  the  10th  of  June,  1883 ;  and  it  continues  to 
exist  six  months  afterwards,  although  more  work  was  then  done 
to  it.  The  vendor  signs  only  once,  at  that  date:  it  is  not  a 
contract  signed  by  him  at  different  times  for  the  sale  of  a 
different  article.     The  signature  of  the  bankrupt  at  the  time  is 
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evidence  of  an  intention  to  vest  the  property  in  the  purchasers,      Laidlbb 
and  that  it  was  to  take  effect  when  signed.     If  the  purchasers    burli'kson. 
had  not  been  bound,  they  would  jiot  have  paid  the  money  after- 
wards.    The  payment  shows  that  the  contract  was  not  to  have 
effect  afterwards,  but  in  prasenti. 

LoBD  Abinoer,  G.  B.  : 

There  is  no  occasion  to  qualify  the  doctrine  laid  down  in 
Woods  V.  Rmsell  or  Clarke  v.  Spence.  I  consider  the  principle 
which  those  cases  establish  to  be,  that  a  man  may  purchase  a 
ship  as  it  is  in  progress  of  building ;  and  by  the  terms  employed 
there,  the  ^contract  was  of  that  character :  a  superintendent  was  [  *615  ] 
appointed,  and  money  paid  at  particular  stages.  The  Court  held 
that  that  was  evidence  of  an  intention  to  become  the  purchaser 
of  the  particular  ship,  and  that  the  payment  of  the  first  instal- 
ment vested  the  property  in  the  purchasers.  Suppose  the  builder 
had  died  after  the  first  instalment  was  paid, — the  ship  in  its  then 
state  would  have  become  the  property  of  the  purchaser,  and  not 
of  the  executors.  A  party  may  agree  to  purchase  a  ship  when 
finished,  or  as  she  then  stands.  Of  which  sort  is  this  contract  ? 
Did  it  pass  the  property  to  the  purchaser  presently,  or  was  it  to 
pass  when  the  ship  was  finished?  I  think  it  is  of  the  latter 
description.  There  would  have  been  a  specific  sum  appropriated, 
if  a  sale  in  the  present  state  had  been  intended.  The  contract 
is  also  for  goods  to  be  supplied,  cables,  &c.,  when  she  was 
finished.  If  the  seller  became  bankrupt,  or  died,  what  sum 
could  be  recovered?  No  price  is  appropriated  by  the  parties. 
It  is  not  till  she  is  finished  and  delivered  that  the  sale 
takes  effect. 

Paree,  B.  : 

I  concur  in  the  view  which  has  been  taken  by  the  Lord  Chief 
Baron.  The  whole  case  resolves  itself  into  a  construction  of  the 
contract.  "Was  it  a  present  bargain  and  sale  of  the  materials  of 
the  ship  lying  there?  If  a  man  bargain  for  a  specific  chattel, 
though  it  is  not  delivered,  the  property  passes,  and  an  action  lies 
for  the  non-delivery,  or  of  trover :  Langfoi't  v.  Tiler  (i).     But  it 

(1)  1  Salk.  113;  Sheppard's  Touchstone,  224,  225. 
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Laidlee  is  equally  clear  that  a  chattel  which  is  to  be  delivered  inftUuro 
BuBLiNBOK.  cloes  not  pass  by  the  contract.  Two  questions  arise:  First,  is 
this  an  article  which  would  correspond  with  the  terms  of  the 
contract  ? — secondly,  is  it  a  contract  for  an  article  to  be  finished  ? 
In  the  latter  case,  the  article  must  be  finished  before  the  property 
vests.  In  the  first,  an  action  would  lie  at  once  for  the  non- 
[  *616  ]  delivery.  The  contract  describes  all  *the  several  particulars  to 
be  supplied,  and  then  it  concludes,  '*  We  the  undersigned  agree 
to  take  shares  in  the  before-mentioned  vessel."  The  plaintiff  is 
a  purchaser  of  one-fourth.  It  is  clear  that  he  was  not  to  pay  for 
the  materials  as  then  existing ;  and  also  that  many  other  parties, 
according  to  the  stipulations,  were  to  have  an  interest  in  the 
ship  when  finished.  It  is  most  like  the  case  of  Mucklow  v. 
Mangles  (i).  There  is  no  sum  here  which  can  be  said  to  be  the 
price  of  the  chattel  in  its  then  state.  In  Woods  v.  Russell  there 
were  three  ingredients,  on  which  the  judgment  of  the  Court  was 
founded.  First,  a  sum  was  paid,  which  appropriated  the  work 
as  then  finished;  secondly,  a  superintendent  was  employed; 
thirdly,  there  was  the  certificate  of  registry.  In  Clarke  v,  Spence 
two  of  these  circumstances  concurred.  The  payment  by  instal- 
ments was  evidence  of  appropriation  of  the  work,  as  the 
instalments  were  paid.  But  here  there  is  no  sum  which  can  by 
any  possibility  be  considered  as  the  price  of  the  materials  then 
put  together.  It  was  an  entire  contract  to  purchase  the  ship 
when  finished,  and  no  property  passed  till  then. 

BOLLAND,  B. : 

In  Woods  V.  RmseU,  and  Clarke  v.  Spence,  the  contract  was 
made  for  a  specific  thing  in  existence:  here  it  is  treated 
throughout  as  executory. 

Aldbrson,  B.  : 

To  vest  the  property,  the  identical  goods  must  be  sold,  and 
the  price  fixed.  What  were  the  specific  goods  here?  If  one- 
third  of  the  ship  was  sold,  it  would  vest ;  but  if  it  was  to  be  the 
ship  when  complete,  that  was  not  ascertained  at  the  time,  and 
did  not  pass.     In  Woods  v.  Ilmsell,  the  contract  was  for  the  sale 

(1)  9  R.  E.  784  (1  Taunt.  318). 
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of  specific  parts  of  the  ship,  to  be  paid  for  successively  at      Laidlbb 
particular  stages  of  it;  and  it  was  held,  that  it  vested   the    bublikson. 
property  in  the  ship  so  in  progress.     That  was  the  construction 
of  the  *contract ;  and  on  similar  words,  in  Clarke  v.  Spence,  the       [  *617  ] 
same  construction  was  put  by  the  Court. 

Judgment  for  the  defendant. 


WHEATLEY  v.  PATRICK.  issr. 

(2  Meeson  &  Welsby,  650—652 ;  S.  C.  6  L.  J.  (N.  S,)  Ex.  193.)  Exch.  of 

Pleoi. 
A.  borrowed  of  B.  a  horse  and  chaise,  and  went  in  it,  accompanied  by         p  ^_  \ 

C,  on  an  excursion  of  pleasure,  C.  driving.  By  C.*s  mismanagement, 
the  horse  and  chaise  were  driven  against  and  injured  the  plaintiff's 
horse :  Held,  that  an  action  on  the  case  might  be  maintained  for  the 
injury  against  A.,  on  a  declaration  charging  that  he  was  possessed  of 
and  driving  the  horse  and  chaise,  and  that  by  his  negligent  driving  the 
injury  was  occasioned. 

Case.  The  declaration  stated  that  at  the  time  of  committing 
the  grievances  &c.,  the  plaintiff  was  possessed  of  a  horse,  at 
that  time  drawing  in  an  omnibus,  and  that  the  defendant  was 
possessed  of  a  horse  then  harnessed  to  and  drawing  a  chaise  of 
the  defendant,  which  chaise  and  horse  were  under  the  care, 
management,  government,  and  direction  of  the  defendant,  who 
was  driving  the  same  ;  yet  that  the  defendant  so  negligently  and 
improperly  drove  and  directed  the  said  chaise  and  horse,  that, 
by  reason  of  the  negligence  and  improper  conduct  of  the  defen- 
dant, the  defendant's  said  chaise  ran  and  struck  against  the 
plaintifiTs  said  horse,  and  killed  it.     Plea,  not  guilty. 

At  the  trial  before  the  Lord  Chief  Baron,  at  the  Middlesex 
♦sittings  after  Easter  Term,  it  appeared  that  the  defendant  had  [  •esi  ] 
borrowed  a  horse  and  gig  of  Messrs.  Delafosse  &  Co.,  and  that  a 
Mr.  NichoUs  accompanied  the  defendant  in  it  on  an  excursion 
into  the  country.  As  they  were  returning  home,  Mr.  NichoUs 
driving,  and  the  defendant  sitting  with  him  in  the  gig,  the 
accident  happened  which  was  the  subject  of  the  action.  It  was 
objected  for  the  defendant,  that  these  facts  did  not  sustain  the 
allegation  in  the  declaration,  that  the  horse  and  chaise  were 
under  the  direction  of,  and  driven  by,  the  defendant.  His 
Lordship,  however,  thought   the  proof  sufficient,  and  directed 
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Whkatlkt    a  verdict  for  the  plaintiff,  giving  the  defendant  leave  to  move  to 
Patrick,     enter  a  nonsuit,  if  the  Court  should  be  of  opinion  that  he  was 
not  liable  under  the  circumstances. 

Sir  W.  FolUtt  now  moved  accordingly  : 

The  declaration  states  in  express  terms  that  the  chaise  was 
driven  by  the  defendant.  The  question  therefore  is,  was  the 
driving  by  Nicholls  in  effect  a  driving  by  the  defendant  ?  The 
ground  of  responsibility  for  the  wrongful  acts  of  third  parties 
is  their  liability  over  for  the  damages:  that  would  not  apply 
here.  A  master  is  liable  for  the  wrongful  act  of  his  servant,  but 
then  he  would  have  an  action  over  against  him.  So,  a  stage 
coachman's  suffering  another  person  to  drive  being  a  breach  of 
his  duty,  the  coach  proprietor  would  have  an  action  over  against 
him.  But  here  there  was  no  implied  undertaking  by  the  defen- 
dant to  Delafosse  &  Go.  that  he  should  himself  drive :  they 
would  therefore  have  no  right  of  action  against  him  for  suffering 
Nicholls  to  drive.  Why  should  not  the  plaintiff  have  sued  the 
party  who  actually  did  the  injury  ?  Williams  v.  Holland  (i) 
decided  that  case  Ues  against  a  party  by  whose  negligence  an 
injury,  not  wilful,  is  occasioned,  though  it  be  an  immediate 
injury.  This  case  is  different  from  that  of  Laugher  v.  Pointer  (2), 
because  the  defendant  is  not  charged  as  having  driven  by  his 
servant. 

[  662  ]       Lord  Abinobr,  C.  B.  : 

I  think  there  is  no  ground  for  the  objection  taken  in  this 
case.  The  declaration  charges  that  the  defendant  was  possessed 
of  the  horse  and  chaise,  and  that  they  were  under  his  direction. 
The  defendant  having  borrowed  them  for  his  own  enjoyment, 
and  not  to  use  them  for  the  service  of  the  owner,  is  very  pro- 
perly charged  as  in  the  possession  and  control  of  them.  Then 
the  question  is,  whether,  being  so  in  possession  of  them,  and 
sitting  with  the  driver  of  them,  he  may  not  be  charged  as 
actually  driving  ?  I  think  he  may.  As  against  all  the  world  but 
Delafosse  &  Co.,  he  is  the  party  in  possession  :  he  is  present,  he 
has  the  actual  control,  and  he  permits  another  person  to  drive.     I 

(1)10  Bing.  1 12 ;  3  Moore  &  Scott,  540.        (2)  29  B.  R.  319  (5  B,  &  C.  o47). 
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think   an  action  might  have  lain  against  him,  alleging  that     vvheatley 
NichoUs,   by  his  consent,  had  driven  improperly,  and  thereby      patbick. 
occasioned  the  injury. 

BOLLAND,  B. : 

The  question  is  not  to  be  decided  by  the  test  whether  the 
defendant  would  have  an  action  over,  because,  undoubtedly,  I 
think  he  would  not  have  any  right  of  action  against  Nicholls. 
But  the  defendant  having  suffered  Nicholls  to  drive,  must  be 
taken  to  have  had  the  management  of  the  chaise,  and  to  be 
liable  for  Nicholls'  act. 

Aldbrson,  B.  : 

The  only  plea  here  is  not  guilty ;  the  possession  by  the 
defendant  is  therefore  admitted  on  the  record,  and  the  only 
question  is,  whether  there  was  negligent  driving  by  the  defen- 
dant, which  I  think  is  made  out  by  the  proof  that  he  allowed 
Nicholls  to  drive,  and  that  the  injury  was  occasioned  by  his 
mismanagement.  He  is  liable,  under  the  circumstances,  for  the 
act  of  Nicholls. 

GuRNEY,  B.,  concurred. 

Rule  refused. 


JOHNSON  AND  Others  v.  DODGSON.  isst. 

(2  Meeeon  &  Welsby,  653—660 ;  S.  C.  6  L.  J.  (N.  S.)  Ex.  185.)  jSjrc?i,  of 

The  traveller  of  the  plaintiffs,  hop  merchants  in  London,  agreed  with 
the  defendant,  at  Leeds,  for  the  sale  to  him,  by  sample,  of  a  quantity  L  *''  J 
of  hops.  The  defendant  wrote  in  his  own  book,  which  he  kept,  the 
following  memorandum :  **  Leeds,  19th  Oct.  1836.  Sold  John  Dodgson 
(the  defendant)  27  pockets  Playsted,  1836,  Sussex,  at  103^. ;  4  podcets 
Selme,  Beckley,  at  95«.  The  bulk  to  answer  the  sample.  Samples  and 
invoice  to  be  sent  per  Bockingham  coach.  Payment  in  bankers'  at  two 
months."  This  was  signed  by  the  traveller  on  behalf  of  the  plaintiffs : 
Held,  that  it  was  a  sufficient  memorandum  in  writing  of  the  contract, 
within  the  Statute  of  Frauds  (1). 

The  defendant,  on  the  same  day,  wrote  to  the  plaintiffs,  requesting 
them  to  deliver  ^*the  27  pockets  Playsted  and  the  4  pockets  Selmes, 
1836,  Sussex,"  to  a  third  party.  QucerCy  whether  this  letter  sufficiently 
referred  to  the  contract  in  question,  so  as  that  it  might  have  been 

^1)  See  now  the  Sale  of  Goods  Act,  1893  (56  &  57  Vict.  c.  71),  s.  4.— E.  C. 
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Johnson  doubt  conBtitute  a  sufficient  note  of  the  contract  within  the 
DoDosoN.  statute.  It  may  be  conceded,  that  if  its  application  to  the 
particular  contract  be  doubtful,  it  cannot  be  pieced  out  by 
parol  evidence.  But  it  is  impossible  to  doubt  that  the  defen- 
dant, when,  on  the  same  day,  he  speaks  of  the  27  pockets 
Playsted  and  4  pockets  Selmes,  is  referring  to  the  subject-matter 
of  this  particular  contract.  In  AUen  v.  Bennett  (i),  the  agent 
of  the  seller  had  written  in  a  book  of  the  buyer  an  order  for  50 
barrels  of  rice,  at  a  certain  price,  and  shortly  afterwards,  two 
several  similar  orders  for  12  cwt.  and  for  8  cwt.  of  tobacco,  but 
not  naming  the  buyer  ;  and  it  was  held,  that  a  subsequent  letter 
from  the  buyer  to  the  seller,  in  which  he  said — "  the  8  cwt.  of 
fine  shag  tobacco  I  wish  immediately  forwarded,  as  I  have  sold 
it,  and  it  is  wanted :  I  likewise  want  the  invoice  of  the  rice  and 
the  other  tobacco  '' — ^might  be  connected  with  the  orders,  so  as 
to  make  a  complete  contract  within  the  statute.  The  present 
case  is  a  stronger  one  than  that.  In  Jackson  v.  Lowe  (2),  the 
buyer  wrote  to  the  sellers  as  follows :  '*  I  give  you  notice  that 
the  corn  you  delivered  to  me,  in  part  performance  of  my  contract 
with  you  for  100  sacks  of  good  English  seconds  flour,  at  45«. 
per  sack,  is  of  so  bad  a  quality  that  I  cannot  sell  it.  The  sacks 
of  flour  are  at  my  shop,  and  you  will  send  for  them,  or  I  shall 
[  ♦ese  1  commence  *an  action."  The  sellers  answered,  by  their  attorney, 
that  **  Messrs.  L.  and  L.  considered  they  had  performed  their 
contract,"  &c. ;  and  it  was  held  that  the  jury  were  warranted 
in  concluding  that  both  documents  referred  to  the  same  contract, 
and  therefore  constituted  together  a  sufficient  memorandum  of  it. 

(Parke,  B.  :  That  case  is  stronger  than  this,  because  there 
the  seller's  letter  distinctly  refers  to  the  buyer's.) 

But  there  is  a  further  question,  whether  there  has  not  been  an 
acceptance  of  the  goods  by  the  defendant.  If  the  bulk  answered 
the  samples  (as  the  jury  have  found),  the  delivery  of  the  bulk 
samples  to  the  carrier  would  be  a  complete  delivery  of  the  hops. 

(Pabee,  B.  :  How  can  you  say  that  there  was  an  acceptance, 
when  the  defendant  expressly  says  he  will  not  accept?    The 

(1)  12  R.  R.  633  (3  Taunt.  169).  (2)  23  R.  R.  567  (1  Ring.  9;   7 

Moore,  219). 
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delivery  to  the  carrier  may  be  a  delivery  to  the  defendant,  but     Johnson 
the  acceptance  of  the  carrier  is  not  an  acceptance  by  him.     The     dodqson. 
old  cases,  in  which  it  had  been  said  that  a  receipt  by  a  carrier 
was  an  acceptance  to  satisfy  the  statute,  were  overruled  by  Howe 
V.  Palmer  (i)  and  Hanson  v.  Armitage  (2). 

(Lord  Abingbb,  G.  B.  :  If,  to  take  the  strongest  case,  the 
purchaser  sent  his  own  servant  for  the  goods,  and  when  they 
were  brought,  sent  them  back  as  not  answering  the  contract, 
he  could  not  be  said  to  accept  them.) 

Lastly,  there  being  no  plea  but  that  of  the  general  issue,  the 
defendant  was  precluded  from  taking  the  objection  that  there 
was  no  note  in  writing  within  the  Statute  of  Frauds.  The 
enactment  of  the  17th  section  is,  that  no  contract  for  the  sale 
of  goods  for  101.  or  upwards  shall  be  good  except  there  be  some 
note  or  memorandum  of  the  contract  in  writing,  &c.  That  is 
equivalent  to  saying  that  the  contract  shall  otherwise  be  void. 
But  the  new  rule  (8)  expressly  directs,  that  all  matters  which  show 
the  transaction  to  be  void  or  voidable  in  point  of  law,  shall  be 
♦specially  pleaded.  And  the  Court  of  Common  Pleas  accordingly  [  •667  ] 
so  determined  a  similar  question  in  Bamett  v.  Glossop  (4). 

(Pakke,  B.  :  Suppose  it  were  a  declaration  for  an  estate 
bargained  and  sold, — would  it  not  be  competent  to  the  defen- 
dant, under  the  general  issue,  to  show  that  there  had  been  no 
conveyance  ? 

Lord  Abinger,  C.  B.  :  When  by  law  you  cannot  make  a 
particular  contract  except  in  writing,  to  deny  the  writing  is 
to  deny  the  contract.  Unless  you  have  very  little  confidence 
in  your  first  point,  you  had  better  not  press  this.  We  will  hear 
Mr.  CressweU,  and  if  it  become  necessary,  we  will  afterwards 
hear  you  on  this  point.) 

CressweU  and  Wightmcm,  in  support  of  the  rule : 

First,  the  entry  in  the  defendant's  book  was  not  of  itself  a 
sufficient  memorandum  of  the  contract.    There  is  no  case  in 

(1)  3  B.  &  Aid.  321.  (3)  H.  T.  4  Will  IV.,  Assumpsit,  3. 

(2)  24  E.  E.  478  (5  B.  &  Aid.  657).  (4)  1  Bing.  N.  C.  633 ;  1  Soott,  621. 
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Johnson  which  the  party  has  been  charged  by  any  such  entry,  unless 
DoDGsoN.  be  professed  to  introduce  his  own  signature  as  binding  himself. 
If  he  writes,  "  I,  A.  B.,  agree  "  &c.,  he  avowedly  introduces  his 
own  name  as  the  party  agreeing  and  bound.  The  cases  cited 
on  the  other  side  are  distinguishable  :  those  were  cases  of  docu- 
ments which  the  party  charged  had  delivered  over  to  the  other 
contracting  party. 

(Parke,  B.  :  The  handing  over  of  the  document  was  used 
merely  to  show  the  recognition  by  the  party  of  the  particular 
mode  of  signature.) 

Here  all  is  done  diverso  intuitu.  The  document  is  signed  by  the 
plaintiffs'  agent,  for  their  protection,  not  by  the  defendant  as 
a  party  to  be  charged.  There  is  not  a  word  intimating  that  he 
has  bought :  the  operative  part  is  the  signature  of  Morse, 
whereby  he  says,  on  behalf  of  his  employers,  that  they  have 
sold.  Suppose  the  defendant  had  simply  made  a  memorandum 
in  his  own  book,  that  on  such  a  day  the  plaintiffia  sold  to  him ; 
would  that  be  sufficient  ? 

[  *658  ]  (Parke,  *B.  :  If  he  meant  it  to  be  a  memorandum  of  the  con- 

tract between  the  parties,  it  would ;  not  so  if  he  meant  it  to  be 
a  mere  memorandum  to  be  kept  by  him  for  himself.) 

In  Saunderson  v.  Jackson,  Lord  Eldon  did  not  expressly  hold 
the  bill  of  particulars  alone  sufficient,  but  only  by  the  addition 
of  the  subsequent  document  referring  to  it.  This  is  like  the 
case  of  taking  a  sold  note  without  the  exchange  of  a  counter 
bought  note. 

Secondly,  the  defendant's  letter  contains  no  certain  reference 
to  this  particular  contract.  Jackson  v.  Lowe  and  Allen  v. 
Bennett  are  distinguishable.  The  latter  case,  however,  decided 
that  it  could  not  be  assumed  to  be  the  purchaser's  order,  though 
it  was  entered  in  his  book :  that  shows  that  every  thing  required 
by  the  statute  must  specifically  appear  to  have  been  complied 
with.  This  letter  has  no  reference  to  any  price,  or  time  for 
delivery,  or  period  of  payment.  If  it  had  said,  "  the  hops  for 
which  I  bargained  with  your  traveller  to-day,"  there  would  have 
been  a  distinct  reference  to  the  particular  transaction.     The 
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certainty  of  the  reference  must  be  such  as  will  exclude  the     Johnson 
Court  from  the  necessity  of  inquiring  by  parol  evidence  what     dodqson. 
particular    contract    the  document    refers  to  (i).     Here    parol 
evidence  must  be  introduced  to  show  that  there  was  only  one 
such  contract. 

(Lord  Abinoer,  C.  B.  :  The  statute  does  not  absolutely 
exclude  parol  evidence ;  it  only  requires  that  there  shall  be 
a  note  of  the  contract  in  writing,  in  order  to  exclude  fraud  or 
mistake  as  to  its  terms.) 

If  the  document  point  specifically  to  any  particular  contract  as 

made,  the  Court  may  inquire  by  parol  whether  such  contract 

was  made  in  fact.    But  suppose  the  letter  were  merely  in  these 

terms — "  Please  to  deliver  the  hops  to  A.  B. ;  "  if  parol  evidence 

be  admissible  here,  so  would  it  also  there.     The  question  would 

arise,  what  hops?  then  evidence  is  let  in  of  the  purchase  of 

these  ^particular  hops.    It  would  be  impossible  to  draw  the  line       [  *669  ] 

as  to  what  might  or  might  not  be  supplied  by  parol  evidence. 

It  has  been  decided,  under  Lord  Tenterden's  Act,  that  a  letter 

from  the  party  charged  must  refer  specifically  to  the  particular 

debt,  in  order  to  take  it  out  of  the  Statute  of  Limitations  (2). 

(Parke,  B.  :  That  is  questionable  :  Lechniere  v.  FleUher  (3).) 

Unless  the  subsequent  document  refers  in  specific  terms  to  the 
former  one,  it  cannot  become  part  of  it,  so  as  to  constitute  it  a 
sufficient  contract  in  writing. 

Lord  Abinoer,  C.  B.  : 

I  think  this  is  a  very  clear  case.  If  it  rested  upon  the  question 
as  to  the  recognition  of  the  contract  by  the  letter,  there  might 
have  been  some  doubt ;  although,  even  upon  that,  I  should  have 
thought  the  reference  to  the  only  contract  proved  in  the  case 
sufficient.  But,  on  the  other  point,  it  really  seems  to  me  one  of 
the  strongest  cases  that  have  occurred.  The  Statute  of  Frauds 
requires  that  there  should  be  a  note  or  memorandum  of  the  con- 
tract in  writing,  signed  by  the  party  to  be  charged.     And  the 

(1)  SeeiTtndev.  Whitehou»t,^B..B,,      37;  1  Moore  &  Scott,  108. 

U76  (7  East,  558).  (3)  38   E.    R.    688   (1   Cr.   &   M. 

(2)  See  Kennta  v.  Milbank,  8  Bicg.      623). 
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Johnson  cases  have  decided  that,  although  the  signature  be  in  the  begin- 
DoDOfiON.  i^ii^g  or  middle  of  the  instrument,  it  is  as  binding  as  if  at  the  foot 
of  it ;  the  question  being  always  open  to  the  jury,  whether  the 
party,  not  having  signed  it  regularly  at  the  foot,  meant  to  be 
bound  by  it  as  it  stood,  or  whether  it  was  left  so  unsigned 
because  he  refused  to  complete  it.  But  when  it  is  ascertained 
that  he  meant  to  be  bound  by  it  as  a  complete  contract,  the 
statute  is  satisfied,  there  being  a  note  in  writing  showing  the 
terms  of  the  contract,  and  recognised  by  him.  I  think  in  this 
case  the  requisitions  of  the  statute  are  fully  complied  with.  The 
written  memorandum  contains  all  the  terms  of  the  contract ;  it 
[  ^660  ]  is  in  the  defendant's  own  handwriting,  ^containing  his  name,  and 
it  is  signed  by  the  plaintiffs  through  their  agent. 

Parke,  B.  : 

I  am  of  the  same  opinion,  and  think  this  was  a  sufficient 
memorandum  in  writing.  The  defendant's  name  was  contained 
in  it,  in  his  own  handwriting,  and  it  was  signed  by  the  plaintiffs. 
The  point  is  in  effect  decided  by  the  cases  of  Saunderson  v.  Jackson 
and  Schneider  v.  Morris.  There  the  bills  of  parcels  were  held  to 
be  a  sufficient  memorandum  in  writing,  it  being  proved  that  they 
were  recognised  by  being  handed  over  to  the  other  party.  Here 
the  entry  was  written  by  the  defendant  himself,  and  required  by 
him  to  be  signed  by  the  plaintiff's  agent.  That  is  amply  sufficient 
to  show  that  he  meant  it  to  be  a  memorandum  of  contract  between 
the  parties.  If  the  question  turned  on  the  recognition  by  the 
subsequent  letter,  I  own  I  should  have  had  very  considerable 
doubt  whether  it  referred  sufficiently  to  the  contract :  it  refers  to 
the  subject-matter,  but  not  to  the  specific  contract.  But  it  is 
unnecessary  to  give  any  opinion  upon  that,  because  on  the  former 
point  I  think  there  is  a  sufficient  note  in  writing. 

BOLLAND,   B. : 

I  am  of  the  same  opinion,  that  the  entry  made  by  the  defendant 
was  a  sufficient  memorandum  in  writing:  and  if  it  were  necessary 
to  decide  the  other  point,  I  should  also  be  inclined  to  think  the 
letter  sufficiently  connected  with  the  contract. 

Rtde  discharged. 
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DOE    ON    THE    SEVERAL    DEMISES   OF    THOMAS    WYTHE  18S7. 

AND  MAEY  HIS  Wife,  and  of  MAEY  DEOSIEE,      Exch,  of 
HENEY    TUTHILL,    and    JOHN    WAENES,    v.      ^^^'-^ 
MAEGAEET  EUTLAND. 

(2  Meeson  ft  Welsby,  661—673 ;  S.  C.  6  L.  J.  (N.  S.)  Ex.  236.) 

A  testator,  by  his  will,  empowered  his  devisee  for  life  of  real  estate  to 
demise  and  lease  for  2 1  years,  *'  so  as  upon  such  lease  there  were  reserved 
and  made  payable,  during  the  oontinuanoe  thereof,  the  best  improved 
yearly  rent  that  could  be  reasonably  had  for  the  same,  without  taking 
any  sum  or  sums  of  money  by  way  of  fine  or  income  for  or  in  respect  of 
such  lease  or  leases,  and  tibiat  in  every  such  lease  there  should  be  con- 
tained a  clause  of  re-entry  for  non-payment  of  the  rent."  In  exercise 
of  this  power,  a  lease  was  made  for  21  years,  to  hold  from  the  1 1th  October, 
183:j,  at  the  yearly  rent  of  903/.,  payable  by  equal  half-yearly  payments, 
viz.  on  the  6th  of  April  and  the  1 1th  of  October  in  every  year  by  equal 
portions,  except  the  last  half-year's  rent,  which  was  thereby  reserved 
and  agreed  to  be  paid  on  the  1st  of  August  next  before  the  determination 
of  the  term."  The  lease  also  contained  a  proviso  for  re-entry,  if  the  rent 
should  be  unpaid  for  forty-two  days  after  it  became  due :  Held,  that  the 
lease  was  a  good  execution  of  the  power. 

Ejectment  to  recover  possession  of  an  estate  in  the  coonty  of 
Norfolk,  called  ''The  Testerton  Estate/'  On  the  trial  before 
Tindal,  Ch.  J.,  at  the  Norfolk  Summer  Assizes,  1886,  the  jary 
foand  a  verdict  for  the  lessors  of  the  plaintiff,  subject  to  the 
opinion  of  the  Court  upon  the  following  case  : 

Benoni  Mallett,  who  at  the  time  of  making  his  will  hereinafter 
mentioned,  and  from  thence  until  and  at  the  time  of  his  death, 
was  seised  in  fee  of  the  said  estate,  and  of  an  estate  also  in  the 
said  county  called  or  known  by  the  name  of  the  Middleton 
estate,  and  of  other  lands  in  the  same  county,  by  his  will 
dated  January  28th,  1780,  and  duly  executed  to  pass  real 
estates,  devised  the  two  several  estates  above  mentioned  to 
trustees  for  a  term  of  500  years,  upon  certain  trusts,  which 
term,  for  the  purposes  of  this  action,  is  to  be  deemed  to  be 
determined;  and  subject  to  the  said  term,  devised  the  Middle- 
ton  estate  to  uses,  by  virtue  whereof  Mary  the  wife  of  Thomas 
Wythe,  lessors  of  the  plaintiff,  became,  on  the  death  of  her  father 
Thomas  Mallett  Case,  upwards  of  thirty  years  ago,  tenant  in  tail 
in  possession  of  that  estate:  and  devised  the  Testerton  estate, 
under  the  following  description,  viz.:  "All  that  my  manor  of 
Testerton  in  the  county  of  Norfolk,  together  with  the  perpetual 
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DoK  d.       advowBon  and  right  of  patronage  to  the  church  of  Testerton,  and 

^.  all  and  singular  my  messuages,  lands,  tenements,  and  heredita- 

Rutland,     me^ts  whatsoever,  situate,  lying,  and  being  in  Testerton,  Ryburgh, 

and  Golklrk,  in  the  said  county  of  Norfolk,"  to  the  use  of  the  said 

[  *662  ]  testator's  ^grandson  Philip  Mallett  Case  for  life ;  remainder  to 
his  first  and  other  sons  in  tail  male  ;  remainder  to  his  daughters 
in  tail  general;  remainder  to  the  testator's  grandson  Thomas 
Mallett  Case  for  life ;  remainder  to  his  first  and  other  sons  in 
tail  male;  remainder  to  his  daughter  in  tail  general;  under 
which  last  limitation  the  said  Mary  the  wife  of  Thomas  Wythe 
became,  on  the  death  of  her  uncle,  the  said  Philip  Mallett  Case, 
on  July  4th,  1834,  without  issue,  tenant  in  tail  in  possession  of 
the  Testerton  estate ;  but  as  to  the  premises  mentioned  in  the 
declaration,  subject,  as  the  defendant  contends,  to  the  lease 
hereinafter  mentioned. 

The  above  will  contained  the  following  power  of  leasing,  viz. : 
'' Provided  always,  and  my  will  is,  that  it  shall  and  may  be 
lawful  to  and  for  my  said  grandsons  Thomas  Mallett  Case  and 
Philip  Mallett  Case,  and  all  their  sons,  and  all  other  person  or 
persons  respectively  as  and  when  they  shall  respectively  come 
into  and  be  in  the  actual  possession  of  my  said  hereinbefore 
devised  manors,  estates,  and  premises,  including  the  said 
Middleton  estate  and  Testerton  estate,  or  any  part  thereof, 
or  be  actually  entitled  to  the  rents  and  profits  thereof  or  of 
any  part  thereof,  by  indenture  under  their  respective  hands 
and  seals,  to  demise  and  lease  the  same  or  any  part  thereof 
unto  any  person  or  persons,  for  any  term  or  number  of  years 
not  exceeding  twenty-one  years,  in  possession,  and  not  in  rever- 
sion, remainder,  or  expectancy,  so  as  upon  every  such  lease  there 
be  reserved  and  be  made  payable,  during  the  continuance  thereof 
respectively,  the  best  improved  yearly  rent  that  can  be  reason- 
ably had  for  the  same,  without  taking  any  sum  or  sums  of  money 
by  way  of  fine  or  income  for  or  in  respect  of  such  lease  or  leases, 
and  so  as  none  of  the  said  lessee  or  lessees  be  made  dispunish- 
able of  waste  by  any  express  words  therein ;  and  that  in  every 
such  lease  there  be  contained  a  clause  of  re-entry  for  non- 
payThent  of  the  rent  or  rents  to  ]ye  thereby  respectively  reserved, 

[  *6i>3  ]      and  so  as  such  ^lessee  or  lessees  to  whom  such  lease  or  leases 
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shall  be  made  seal  and  deliver  counterparts  of  such  lease  or       DoKd. 
,  „  ^  Wtthb 

leases.  r. 

On  the  14th  of  December,  1888,  the  said  Philip  Mallett  Case,  «^'r^^»^- 
being  then  in  the  actual  possession,  or  actually  entitled  to  the 
rents  and  profits  of  the  Testerton  estate  under  the  limitations  of 
the  will,  signed  and  sealed,  in  the  presence  of  two  credible  wit- 
nesses, an  indenture  of  .lease  of  that  date  between  the  said  Philip 
Mallett  Case  of  the  one  part,  and  Margaret  Rutland,  the  defendant 
in  this  action,  who  then  and  there  sealed  and  delivered  a  counter-' 
part  thereof,  of  the  other  part,  whereby  it  was  witnessed,  that  by 
virtue  of  the  power  of  leasing  in  the  said  will  contained,  and  in 
consideration  of  the  rents,  covenants,  and  agreements  in  the  said 
lease  reserved  and  contained  on  the  part  of  the  said  Margaret 
Rutland,  the  said  Philip  Mallett  Case  demised  unto  the  said 
Margaret  Rutland  the  premises  therein  mentioned,  being  the 
premises  mentioned  in  the  declaration  in  this  action  sought  to 
be  recovered,  the  said  indenture  containing  therein,  amongst 
other  things,  as  follows :  ''To  have  and  to  hold  the  said 
premises  unto  the  said  Margaret  Rutland,  and  her  executors, 
administrators,  and  assigns,  from  the  11th  day  of  October  last, 
for  and  during  the  term  of  twenty-one  years  thence  next  ensuing, 
yielding  and  paying  therefore  unto  the  said  Philip  Mallett  Case 
and  his  assigns,  during  such  part  of  the  term  of  this  demise  as 
he  shall  live,  and  after  his  decease,  unto  such  person  or  persons 
as  for  the  time  being  shall  be  entitled  to  the  reversion  of  the  said 
premises,  the  yearly  rent  of  9082.  of  lawful  money  current  in 
Great  Britain,  by  equal  half-yearly  payments,  viz.,  on  the  6th 
day  of  April  and  the  11th  day  of  October  in  every  year,  by  equal 
portions,  except  the  last  half-year's  rent,  which  is  hereby  reserved 
and  agreed  to  be  paid  on  the  1st  day  of  August  next  before  the 
determination  of  the  said  term,  which  said  rent  hath  been 
adjudged  by  two  indifferent  and  skilful  persons,  viz.  ^Messrs.  [  *664  ] 
William  Wright  and  Edward  Seppings,  to  be  the  full  annual 
value  of  the  said  premises.  Provided  always,  that  if  the  said 
rent  or  any  part  thereof  shall  be  unpaid  for  forty-two  days  next 
after  any  of  the  days  whereon  the  same  is  reserved  to  be  paid 
as  aforesaid,  or  if  the  said  Margaret  Rutland,  her  executors, 
administrators,   or  assigns,   shall  not  perform  the  covenants 


744  1887.    EX.    2  MEE.  &  W.  664—665.  [b.b. 

Dob  d,       herein  contained  which  on  her  or  their  part  ought  to  be  per- 
r,  formed,  then  and  in  either  of  the  said  cases  it  shall  and  may 

Rutland.  ^^  lawful  for  the  said  Philip  Mallett  Case,  or  his  assigns  during 
his  life,  and  after  his  decease  for  such  person  or  persons  as 
aforesaid,  into  the  said  demised  premises,  or  any  part  thereof, 
in  the  name  of  the  whole,  to  re-enter,  and  the  said  Margaret 
Rutland,  and  her  executors,  administratoi:^,  and  assigns,  and  all 
other  occupiers  thereof,  to  expel,  put  out,  and  remove  therefrom." 
The  said  lease  contained  the  following  covenant  on  the  part 
of  the  lessor,  P.  M.  Case,  for  himself  and  his  assigns,  and  for 
the  person  or  persons  who  from  time  to  time  after  his  decease 
should  be  entitled  to  the  reversion  or  inheritance  of  the  said 
premises:  That  it  shall  be  lawful  for  the  said  Margaret  Butland, 
and  her  executors,  administrators,  and  assigns,  paying  the  rent 
and  performing  the  covenants  herein  contained  which  on  her  or 
their  part  ought  to  be  performed,  to  hold  and  enjoy  the  premises 
hereby  demised  during  the  said  term  of  21  years,  and  to  use  the 
bams  and  the  stack  yards  thereto  belonging,  for  the  purpose  of 
thrashing  and  dressing  the  com,  grain,  and  pulse  which  shall  be 
produced  from  the  said  premises  in  the  last  year  of  the  said  term, 
until  the  first  day  of  August  next  after  the  determination  thereof, 
without  interruption:  and  there  were  also  all  the  usual  and 
necessary  covenants  on  the  part  of  the  lessee.  Supposing  the 
Court  to  be  satisfied  that  the  covenants  herein  stated  are  of  that 
description,  it  is  also  agreed  that  no  question  shall  be  raised  or 
considered  as  to  the  amount  of  the  rent. 
[  665  ]  The  defendant  was  in  possession  of  the  premises  in  the  lease 

and  declaration  mentioned  at  the  commencement  of  this  action, 
and  claimed  to  hold  the  same  under  the  lease.  She  had  been 
served  with  a  regular  notice  to  quit,  which  had  expired  before  the 
day  of  the  several  demises  laid  in  the  declaration. 

On  the  part  of  the  defendant,  evidence  was  tendered  to  show 
the  usage  of  the  country  about  Testerton  as  to  agricultural  leases 
of  land  in  that  neighbourhood,  with  respect  to  reservations  of 
rent,  and  covenants  of  a  like  description  with  those  in  the  present 
lease.  The  evidence  was  objected  to,  but  received  by  the  learned 
Judge,  subject  to  the  opinion  of  this  Court  as  to  its  admissibility 
in  whole  or  in  part. 
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The  question  for  the  opinion  of  the  Court  was,  whether  the       Doe  d. 

Wythb 
lease  of  the  14th  December,  1838,  was  a  valid  execution  of  the  r. 

power  of  leasing  contained  in  the  will  of  Benoni  Mallett.  Rutland. 

[After  argument,  the  Court  took  time  for  consideration.] 

The  judgment  of  the  Court  was  delivered  on  a  subsequent       [  670  ] 
day  by 

LoBD  Abinoer,  C.  B.  : 

The  question  in  this  ejectment  turned  on  the  point  whether 
there  had  been  a  due  execution  of  a  power  contained  in  the  will 
of  a  person  under  whom  *the  property  was  claimed.  The  question  [  ^671  ] 
arose  on  the  construction  of  the  power  itself.  The  estate  was 
devised  to  several  persons,  with  remainder  over,  and  power  is 
given  to  each  of  the  persons  being  tenants  for  life  to  grant  leases 
**  for  any  term  or  number  of  years  not  exceeding  twenty-one 
years  in  possession,  and  not  in  reversion,  remainder,  or  ex- 
pectancy, BO  as  upon  every  such  lease  there  be  reserved  and  be 
made  payable,  during  the  continuance  thereof  respectively,  the 
best  improved  yearly  rent  that  can  be  reasonably  had  for  the 
same,  without  taking  any  sum  or  sums  of  money  by  way  of  fine 
or  income  for  or  in  respect  of  such  lease  or  leases,  and  so  as  none 
of  the  said  lessee  or  lessees  be  made  dispunishable  of  waste  by 
any  express  words  therein,  and  that  in  every  such  lease  there  be 
contained  a  clause  of  re-entry  for  non-payment  of  the  rent  or 
rents  to  be  thereby  respectively  reserved ;  and  so  as  such  lessee 
or  lessees  to  whom  such  lease  or  leases  shall  be  made  seal  and 
deliver  counterparts  of  such  lease  or  leases."  There  were  two 
objections  made  to  the  lease  executed  in  virtue  of  this  power. 
It  was  first  said,  that  although  there  was  a  clause  for  re-entry  for 
non-payment  of  rent,  yet  the  power  of  re-entry  was  limited  to 
forty-two  days  after  the  rent  had  become  due,  which,  it  was  urged, 
was  an  unreasonable  time,  and  not  in  compliance  with  the  power. 
Another  objection  was,  that  the  best  improved  yearly  rent  was  not 
properly  reserved  in  this  lease  for  twenty-one  years,  inasmuch  as 
the  last  half-year's  rent  was  made  payable  on  a  day  in  the  month 
of  August,  whereas  the  year  itself  did  not  expire  until  Michaelmas. 

In  answer  to  the  first  objection,  cases  have  been  cited  to  show 
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Dob  <i.       that  a  reasonable  time  may  be  allowed  after  the  rent  becomes 

^.  due,  without  any  contravention  of  the  power.     I  am  at  a  loss  to 

Rutland,     g^  j^^^  ^j^jg  question  could  arise,  unless  there  were  an  appearance 

of  evasion  of  the  requisitions  of  the  power.     One  can  conceive 

a  case  where,  under  the  pretence  of  complying  with  a  power  in 

[  *672  ]  terms,  the  clause  may  be  of  *8uch  a  nature  as  to  make  the  proviso 
for  re-entry  in  effect  wholly  nugatory.  If  such  a  case  should  arise, 
it  would  be  a  breach  of  the  power :  but  here  there  is  no  appearance 
of  evasion  in  the  mode  of  framing  the  clause.  The  period  of 
forty- two  days  is  not  an  unusual  one :  every  one  knows  that  forty- 
two  days  is  such  a  portion  of  time  as  it  is  usual  for  a  tenant  to  be 
allowed  to  pay  his  rent  after  it  becomes  due.  We  therefore  think 
the  lease  is  not  objectionable  in  respect  to  the  clause  of  re-entry. 
The  second  objection  is,  that  the  reservation  of  the  rent  for 
the  last  half-year  is  in  contravention  of  the  power;  but  upon 
consideration  we  think  there  is  no  foundation  for  the  argument 
urged  on  this  point.  The  testator's  reason  for  limiting  the  power 
by  this  proviso  appears,  upon  the  face  of  his  own  will,  to  be,  that 
no  premium  or  fine  was  to  be  taken  from  the  lessee,  and  what- 
ever was  reserved  was  to  be  reserved  as  an  annual  rent,  payable 
at  the  usual  time,  and  not  to  be  taken  as  a  premium  or  fine, 
leaving  nothing  to  the  person  in  remainder  who  might  succeed 
during  the  continuance  of  the  term.  There  is  no  pretence  for 
saying  that  there  was  in  the  present  case  any  object  to  defeat  the 
remainder-man's  claim.  On  the  contrary,  the  reservation  of 
the  last  half-year's  rent  before  the  complete  expiration  of  the  year 
is  a  matter  of  prudence  and  caution,  and  is  in  general  for  the 
benefit  of  the  lessor,  whoever  he  may  be.  It  can  only  be  detri- 
mental to  the  remainder-man  on  the  supposition  of  the  tenant 
for  life  dying  after  the  day  in  which  the  last  half-year's  rent  is 
reserved,  and  before  the  expiration  of  the  term — a  supposition 
very  highly  improbable.  We  are  of  opinion  that,  in  construing 
this  power,  looking  at  the  words  of  the  power,  and  to  the  ^intention 
of  the  testator,  there  is  no  ground  for  saying  the  power  has  been 
contravened  in  this  respect.  The  manifest  intention  of  the  testator 
was,  that  the  rent  should  be  apportioned  in  twenty-one  yearly 
payments ;  there  is  no  direction  further ;  it  might  be  paid  quarterly , 

[  •678  ]       half-yearly,  or  *yearly.   There  being  therefore  no  direction  on  the 
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Babject,  it  would  be  quite  sufficient  to  make  it  payable  yearly       DoEd. 

within  each  of  the  twenty-one  years.     The  spirit  and  intention  p. 

then  of  the  testator  are  complied  with,  as  well  as  the  words  of  the     ^"tland. 

power  ;  and  we  are  of  opinion  that  there  is  no  valid  objection  to 

the  lease  on  the  second  ground.    On  both  grounds,  therefore,  the 

conclusion  the  Court  come  to  is,  that  the  judgment  ought  to  be 

for  the  defendant. 

Judgment  for  the  defendant. 


Sir  JOHN  SMITH,  Knight,  v.  THOMAS  STAELING        1^- 
DAY     AND     HENKY     FEAMLINGHAM     DAY,      &ch,o/ 

iliXECUTORS  OF  SiR  HaYLETT  FrAMLINGHAM,  DECEASED.  [■  684  ] 

(2  Meeson  &  Welsby,  684—702;  S.  C.  1  M.  &  H.  135;  6  L.  J.  (N.  S.) 

Ex.  219.) 

An  executor,  after  payment  of  all  the  debts  of  which  he  had  notice, 
invested  certain  parts  of  the  residue  of  the  testator's  personal  estate 
remaining  in  his  hands,  in  the  funds  in  his  own  name,  received  the 
dividends,  and  paid  them  over  to  the  legatees  in  satisfaction  of  their 
legacies  given  by  the  will :  Held,  that  imder  these  circumstances,  the 
executor  could  not  sustain  a  plea  of  plene  administravit  to  an  action 
brought  against  him,  15  years  after  the  testator's  death,  for  a  specialty 
debt  of  the  testator,  of  which  he  had  had  no  notice  (1). 

Where  A.,  being  seised  in  fee,  leased  premises  to  B.  for  61  years,  and 
afterwards  granted  a  lease  to  C.  of  the  same  premises,  to  commence  at 
the  expiration  of  the  61  years :  Held,  that,  by  the  lease  to  C,  A.  did  not 
part  with  his  reversion,  so  as  to  disentitle  him  to  distrain  for  rent  due 
from  B.  under  his  lease  (2). 

Debt  on  a  bond  of  indemnity,  dated  the  24th  May,  1819,  given 
by  the  testator  to  the  plaintiff,  subject  to  a  certain  condition, 
whereby,  after  reciting  an  indenture  of  lease  of  the  28th  Feb- 
ruary, 1786,  between  Sir  Thomas  Spence  Wilson,  since  deceased, 
and  Dame  Jane,  his  wife,  of  the  one  part,  and  Samuel  Noble  of 
the  other  part,  of  certain  premises,  for  forty  years  from  Christ- 
mas, 1785 ;  and  further  reciting  another  indenture  of  lease  of 
the  10th  December,  1809,  between  the  said  Dame  Jane  and  Sir 
T.  Maryon  Wilson,  her  son,  of  the  one  part,  and  Martha  Noble 
of  the  other  part,  of  certain  other  premises,  from  September, 
1808,  for  61  years ;  and  further  reciting  a  sub-lease  of  the  20th 

(1)  See  now  the  enactment  as  to      Vict.  c.  35). — R.  C. 
notices,  in  s.  29  of  the  Law  of  Pro-  (2)  Blatchfordy,  CWc(18o8)  5  0.  B. 

perty  Amendment  Act,  1869  (22  &  23      (N.  S.)  514,  521. 
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Smith  May,  1816,  by  the  Nobles  to  Sir  H.  Framlingham,  with  the 
Day.  consent  of  Dame  Jane  Wilson,  of  parts  of  the  premises  respectively 
demised  to  them  by  the  leases  of  1786  and  1809 ;  and  farther 
reciting  another  indenture  of  lease  of  the  80th  August,  1816,  and 
made  between  the  said  Dame  Jane  Wilson  and  the  said  Sir  T. 
M.  Wilson  of  the  one  part,  and  the  said  Sir  H.  Framlingham  of 
the  other  part,  by  which  indenture,  for  the  considerations  therein 
mentioned,  they  the  said  Dame  Jane  Wilson  and  Sir  T.  M. 
Wilson  demised  and  leased  unto  Sir  H.  Framlingham,  his  execu- 
tors, administrators,  and  assigns,  the  same  portion  of  the  premises 
as  is  comprised  in  the  sub-lease  of  the  20th  of  May,  1816,  and  which 
is  part  of  the  same  land  as  is  comprised  in  the  leases  respectively 
of  the  28th  of  February,  1786,  and  the  10th  of  December,  1809, 
to  hold  the  pieces  of  land  demised  by  the  lease  of  28th  of 
February,  1786,  from  the  25th  day  of  December,  1825,  when  the 
[  •685  ]  term  of  forty  years  thereby  created  would  determine,  for  *the 
full  term  of  forty-three  years  and  three  quarters  then  next 
following,  and  to  hold  the  lands  comprised  in  the  lease  of  the 
10th  of  December,  1809,  from  the  29th  day  of  September,  1869, 
when  the  said  term  of  sixty-one  years  thereby  created  would 
expire,  for  and  during  the  full  term  of  seventeen*  years  thence 
next  ensuing,  subject,  during  the  said  term  of  forty-three  years 
and  three-quarters,  to  a  yearly  rent  of  341.  ^  payable  to  the  said 
Dame  Jane  Wilson  and  her  assigns  during  her  life,  and  after  her 
decease  to  the  said  Sir  T.  M.  Wilson  during  the  residue  of  the 
said  term ;  and  also  subject,  during  the  said  term  of  seventeen 
years,  to  the  yearly  rent  of  52Z.,  payable  to  the  said  Sir  T.  M. 
Wilson,  his  heirs  and  assigns,  and  to  the  performance  of  the 
covenant  therein  contained  for  payment  of  the  yearly  rent  of  6/., 
as  the  consideration  for  the  grant  of  the  remaining  terms  thereby 
granted,  and  all  other  covenants  and  agreements  therein  reserved 
and  contained :  And  further  reciting,  that  by  indenture  of  assign- 
ment bearing  even  date  with  the  said  bond  of  indemnity,  and 
made  between  the  said  Sir  H.  Framlingham  of  the  first  part, 
and  the  said  plaintiff  of  the  second  part,  the  said  messuages, 
tenements,  erections,  buildings,  and  other  premises,  comprised 
in  and  demised  by  the  said  indentures  of  lease  of  the  20th  of 
May,  1816,  and  the  30th  day  of  August,  1816,  were  assigned  to 
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and  were  then  vested  in  the  said  plaintiff  for  all  the  residue  of  Smith 
the  said  term  of  years  granted  by  the  said  indenture  of  lease,  p^V. 
subject  to  the  rents,  covenants,  and  agreements,  on  the  tenants*, 
lessees',  or  assignees'  part  to  be  paid,  observed,  and  performed  for 
or  in  respect  of  the  same  premises :  And  reciting,  that  upon 
treaty  for  the  sale  of  the  said  leasehold  premises  to  the  said 
plaintiff,  it  was  and  is  among  other  things  agreed,  that  the  said 
Sir  H.  Framlingham  should  enter  into  a  certain  written  obliga- 
tion, to  be  conditioned  as  thereinafter  is  expressed :  the  condition 
of  the  said  written  obligation  is  declared  to  be  such,  that  if  the 
said  Sir  H.  Framlingham,  his  executors,  ^administrators,  and  [  *686  ] 
assigns,  should  from  time  to  time  and  at  all  times  thereafter 
well  and  sufficiently  save,  defend,  protect,  and  keep  harmless  and 
indemnified  the  said  plaintiff,  his  executors,  administrators,  and 
assigns,  and  his  and  their  estate  and  effects  whatsoever  and 
wheresoever,  and  particularly  the  said  hereditaments  so  assigned 
as  aforesaid,  or  intended  so  to  be,  by  the  said  indenture  of 
assignment  of  even  date  therewith,  with  their  appurtenances, 
from  and  against  the  payment  of  the  rents  respectively  reserved 
in  and  by  the  said  indentures  of  lease  of  the  28th  of  February, 
1786,  and  the  10th  of  December,  1809,  and  all  actions,  suits, 
costs,  charges,  damages,  losses,  and  expenses  whatsoever  which 
he  or  they  might  sustain  or  incur  for  or  by  reason  or  on  account 
of  the  same  rents,  or  either  of  them,  or  any  non-payment  of  the 
same  or  any  part  or  parts  thereof  respectively,  or  otherwise  in 
relation  thereto,  then  the  said  written  obligation  should  be  void, 
otherwise  should  be  and  remain  in  full  force  and  virtue ;  as  by 
the  said  writing  obligatory  fully  appears.  The  declaration  then 
showed  that  the  estate  and  interest  of  the  grantors  of  and  in  all 
the  above  demised  premises  descended  and  came  to  Sir  Thomas 
Maryon  Wilson,  who  was  seised  thereof  in  fee ;  and  the  obligors 
of  the  bond  having  allowed  rent  in  respect  of  the  premises 
demised  by  the  indenture  of  the  10th  day  of  December,  1809,  to 
fall  into  arrear.  Sir  Thomas  Maryon  Wilson  entered  and  dis- 
trained for  the  same,  and  the  plaintiff  was  obliged  to  pay  it,  and 
that  thereby  an  action  accrued  to  him  against  the  defendants 
upon  the  said  bond. 
Pleas :  first,  that  the  defendants  had  fully  administered  before 
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Smith       the  commencement  of  the  suit ;  secondly,  that  after  making  the 

Day.  said  bond  Sir  H.  Framlingham  died,  in  the  year  1820  ;  and  that 
the  defendants  had  no  notice  of  the  bond  till  August,  1885  ;  that 
they  had  fully  administered  before  notice,  and  had  no  goods  or 
chattels  to  administer  since  notice. 

r  <>87  ]  The  replication  traversed  these  pleas,  upon  which  issues  were 

joined. 

The  cause  was  tried  before  Lord  Abinger,  C.  B.,  at  the  Middle- 
sex sittings  after  Michaelmas  Term,  1886,  when  a  verdict  was 
entered  for  the  plaintiff  for  625Z.  58.  damages,  assessed  on  the 
breach  assigned,  subject  to  the  opinion  of  this  Court  upon  the 
following  case,  with  liberty  for  either  party  to  turn  the  same  into 
a  special  verdict : 

The  declaration  was  proved  in  point  of  fact. 
The  defendants  contend  that  it  is  insufficient  in  point  of  law. 
If  the  Court  should  be  of  that  opinion,  the  judgment  is  to  be 
arrested,  and  the  subsequent  question  does  not  arise  ;  but  if  the 
Court  should  be  of  opinion  that  the  declaration  is  sufficient,  the 
defendants  rely  upon  the  following  facts,  as  supporting  one  or 
other  of  their  pleas. 

Sir  Haylett  Framlingham,  in  the  pleadings  mentioned,  died 
on  the  10th  day  of  May,  1820.  He  left  a  will  properly  executed 
and  attested  by  two  witnesses,  dated  the  2nd  of  June,  1815,  which 
was  proved  in  the  Prerogative  Court  of  Canterbury  on  the  17th  of 
July,  1820,  by  the  defendants  Thomas  Starling  Day  and  Henry 
Framlingham  Day,  the  executors  thereof ;  of  which  the  following 
is  a  copy : 

'*  This  is  the  last  will  and  testament  of  me,  Sir  Haylett  Fram- 
lingham, Knight  Commander  of  the  Honourable  Order  of  the 
Bath,  and  Colonel  of  the  Boyal  Horse  Artillery,  made,  published, 
and  declared  this  2nd  day  of  June,  in  the  year  of  our  Lord  1816. 
First,  I  nominate  and  appoint  my  nephew  Thomas  Starling  Day, 
and  Henry  F.  Day,  executors  of  this  my  will ;  and  I  do  hereby 
authorize  and  direct  my  executors,  as  soon  as  conveniently  may 
be  after  my  decease,  to  convert  all  the  personal  estate  and  effects 
of  which  I  shall  die  possessed  into  ready  money,  and  after  pay- 

[  •688  ]       ment  thereout  of  my  just  debts  and  *funeral  and  testamentary 
charges,  to  lay  out  and  invest  the  residue  thereof  in  their  names 
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in  the  public  stocks  or  funds  of  this  kingdom  ;  and  the  dividends       Smith 
or  interest  thereof  I  give  and  bequeath  unto  my  sisters  Frances        da.V. 
and -Ann  Framlingham,  to  be  paid  to  them  in  equal  moieties 
during  their  joint  lives ;  and  after  the  decease  of  either  of  my 
said  sisters,  I  give  the  whole  of  such  dividends  or  interest  unto 
the  survivor  for  and  during  her  life;  and  after  the  decease  of 
such  survivor,  then  I  give  and  bequeath  the  principal  money 
which  shall  be  so  laid  out  and  invested  in  the  said  stocks  or  funds 
unto  all  or  any  one  or  more  of  the  children  or  grandchildren  of 
my  sister  Margaret  Day,  in  such  parts,  shares,  and  proportions, 
upon  such  trusts,  and  to  be  payable  at  such  times  as  she,  the 
said   Margaret  Day,   shall  by  her  last  will  and  testament  in 
writing,  or  any  writing  purporting  to  be  or  being  in  the  nature  of 
her  last  will  and  testament,  or  any  codicil  or  codicils  thereto,  to 
be  signed  and  published  by  her  in  the  presence  of  two  or  more 
credible  witnesses,  direct,  limit,  or  appoint ;  but  if  it  shall  happen 
that  my  said  sister  Margaret  Day  shall  not  make  any  such  direc- 
tion, limitation,  or  appointment,  then  I  give  and  bequeath  the 
said  principal  sum  of  money  unto  all  the  children  of  my  said 
sister  Margaret  Day  who  shall  be  living  at  her  decease,  and  the 
issue  of  such  of  her  children  as  shall  then  happen  to  be  dead, 
equally  to  be  divided  amongst  them  share  and  share  alike ;  but 
it  is  my  will  that  the  issue  of  any  deceased  child  or  children  shall 
be  only  entitled  to  the  share  or  shares  which  the  parent  or  parents 
of  such  issue  would  have  received  if  he,  she,  or  they  had  been 
living  at  the  time  of  the  decease  of  my  said  sister  Margaret  Day; 
and  lastly,  I  give  and  bequeath  unto  my  nephew  James  Day,  a 
Lieutenant  in  the  Boyal  Artillery,  all  the  badges  or  marks  of 
merit  or  distinction  which  I  now  possess  or  may  hereafter  be 
honoured  with.     In  witness,"  &c. 

The  testator  died  possessed  of  personal  property  to  the  ^amount  [  *689  ] 
of  1,676Z.  28.  2d. ;  and  the  said  T.  S.  Day  and  Henry  F.  Day 
received  assets  to  that  amount,  including  the  produce  of  9972.  lOs. 
New  4  per.  cent.  Annuities,  formerly  950/.  Navy  6  per  Cents., 
hereafter  mentioned  ;  they  paid  the  debts  and  funeral  and  testa- 
mentary expenses  of  the  testator.  Sir  H.  Framlingham,  to  the 
amount  of  525Z.  4^.  5d. 

On  the  30th  November,  1820,  the  said  T.  S.  Day  and  H.  F.  Day 
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Smith  laid  out  the  sum  of  168Z.  15«.  in  the  purchase  of  1502.  Navy 
Day.  ^  P^^  Gents,  in  their  names,  in  pursuance  of  the  will  of  Sir  H. 
Framlingham,  for  the  benefit  of  Frances  and  Anne  Framlingham, 
the  legatees  for  life.  On  the  17th  October,  1821,  the  said  T.  S. 
Day  and  H.  F.  Day  passed  the  accounts  of  the  estate  and  effects  of 
the  testator  Sir  H.  Framlingham  at  the  Legacy  Office,  Somerset 
House,  and  paid  the  sum  of  292. 8$.  lid.  for  the  legacy  duty  thereon, 
at  the  rate  of  SL  per  cent.,  payable  by  the  legatees  under  the  will. 

In  the  month  of  March,  1824,  the  said  T.  S.  Day  and  H.  F. 
Day,  with  the  privity  and  consent  of  the  parties  interested,  sold 
out  the  sum  of  9972.  10«.  New  4  per  cent.  Annuities,  formerly 
9502.  Navy  5  per  cent.  Annuities,  then  standing  in  the  name  of 
the  said  Sir  Haylett  Framlingham,  which  produced  the  sum  of 
1,0612.  6s.  2d. 

The  said  T.  S.  Day  and  H,  F.  Day,  in  March,  1824,  lent  on 
mortgage  in  their  names,  at  6  per  cent.,  to  Mr.  Wm.  Pearson, 
of  Sprole,  Norfolk,  the  sum  of  1,0002.,  part  of  the  produce  arising 
from  the  sale  of  the  9972.  10«.  New  4  per  Cents. 

On  the  10th  of  June,  1826,  the  said  T.  S.  Day  and  H.  F.  Day 
received  back  the  sum  of  1,0002.  of  the  said  Wm.  Pearson,  in 
discharge  of  his  said  mortgage. 

On  the  22nd  of  August,  1826,  the  said  T.  S.  Day  and  H.  F. 
Day  laid  out  the  sum  of  1,0282. 7s.  9(2.,  including  the  said  sum  of 
1,0002.,  with  the  consent  in  writing  of  Frances  Framlingham, 
[  *690  ]  Anne  Framlingham,  and  Margaret  *Day,  the  legatees  for  life, 
and  themselves,  the  said  T.  S.  Day  and  H.  F^  Day,  James  Day, 
George  Day,  E.  Day,  Wm.  Day,  Wm.  Foster,  Lucas  Worship,  and 
S.  Day,  the  legatees  entitled  to  the  reversion  under  the  said  will  of 
the  said  Sir  H.  Framlingham,  in  the  purchase  of  582.  Bank  Long 
Annuities,  in  the  names  of  the  said  T.  S.  Day  and  H.  F.  Day, 
under  the  trusts  of  the  will,  for  the  benefit  of  the  said  Frances 
and  Anne  Framlingham,  the  legatees  for  life,  who  are  now 
respectively  living.  The  value  of  the  said  Long  Annuities 
exceeds  the  damages  assessed  as  aforesaid. 

The  said  T.  S.  Day  and  H.  F.  Day,  from  the  year  1821  to  the 
commencement  of  this  action,  received  all  the  dividends  and 
interest  from  time  to  time  as  they  became  due  and  payable  on 
the  said  sum  of  9502.  Navy  5  per  Cents.,  afterwards  9972.  10s. 
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New  4  per  Cents.,  until  the  sale  thereof  as  aforesaid ;  and  also  Smith 
on  the  said  sam  of  1,0002.  lent  on  mortgage  to  the  said  William  dat. 
Pearson  as  aforesaid,  until  the  same  was  paid  off;  and  after- 
wards on  the  said  sum  of  58Z.  Bank  Long  Annuities,  and  also  on 
the  said  sum  of  1502.  Navy  5  per  cent.  Annuities,  afterwards 
1572.  10«.  New  4  per  cent.  Annuities,  and  now  1672.  10«.,  8^  per 
cent.  Annuities ;  and  paid  the  same  respectively  from  time  to 
time  to  Frances  and  Anne  Framlingham,  the  legatees  for  life 
under  the  will  of  the  said  Sir  H.  Framlingham,  for  their  use  and 
benefit. 

There  are  now  standing  in  the  Bank  of  England,  in  the  names 
of  the  said  T.  8.  Day  and  H.  F.  Day,  the  said  sums  of  582.  per 
cent.  Long  Annuities,  and  1572.  10^.  8^  per  cent.  Annuities. 

The  defendants  first  had  notice  of  the  bond  mentioned  in  the 
declaration  of  the  1st  day  of  August,  1885. 

The  question  for  the  opinion  of  the  Court  is,  whether  the 
preceding  facts  establish  either  of  the  defendants*  pleas.  If  they 
do,  the  verdict  for  the  plaintiff  is  to  be  set  aside,  and  a  verdict 
entered  for  the  defendants  upon  both  *or  either  of  the  issues  [  *69i  ] 
arising  out  of  these  pleas,  as  the  Court  may  direct ;  if  they  do 
not,  the  verdict  is  to  stand  for  the  said  sum  of  6252.  58.,  or  so 
much  thereof  as  the  Court  shall  direct. 

Kelly,  for  the  plaintiff : 

The  first  question  is,  whether  the  facts  stated  in  the  case 
establish  either  of  the  defendants'  pleas:  and  it  is  submitted 
that  they  do  not.  It  will  be  contended  for  the  defendants,  that 
they  are  in  the  situation  of  having  paid  these  legacies  out  of  the 
assets,  and  that  that  is  an  answer  to  an  action  for  a  breach  of 
this  bond  subsequent  to  the  death  of  the  testator.  But  the 
investments  made  by  the  defendants  in  their  own  names  in  the 
years  1820,  1824,  and  1826,  although  made  for  the  benefit  of 
the  legatees,  were  not  payments,  but  the  stock  is  still  assets  in 
their  hands ;  and  it  appears  that  all  the  interest  and  dividends 
have  been  paid  to  the  defendants  from  the  death  of  the  testator 
to  the  present  time.  Assuming,  however,  that  these  legacies 
were  paid  without  notice  of  the  bond,  that  payment  would  be  no 
answer  to  the  action.    Payment  of  legacies  is  no  answer  to  an 
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Smith  action  on  a  bond  of  the  testator,  even  when  the  breach  has  been 
Day.       committed  after  such  payment.     *     *     * 

[  69J  ]  Secondly,  as  to  the  other  point,  which  arises  on  the  face  of  the 

declaration.  It  will  be  contended  that  the  defendants  are  not 
bound  to  indemnify  the  plaintiff,  because  the  distress  was  not 
lawful,  the  lessor  having  parted  with  his  reversion,  so  as  to 
take  away  his  right  to  distrain.  But  Sir  T.  M.  Wilson  did  not 
part  with  any  right  as  landlord,  by  extending  the  term  of  the 
lease  of  the  10th  December,  1809,  by  that  of  the  SOth  August, 
1816.  It  amounted  merely  to  a  deferring  of  the  reversion,  not  to 
a  granting  of  it  away.  The  class  of  cases,  of  which  Thorn  v. 
WooUombe  (i)  is  the  last,  are  distinguishable.  That  and  the 
other  cases  tend  to  show  that  when  a  lessee  demises  by  way  of 
underlease  for  the  whole  residue  of  the  term,  it  operates  as  an 
assignment  of  his  reversion.  That  is  not  disputed ;  but  it  does  not 
apply  here,  because  this  was  a  demise  by  a  person  seised  in  fee. 

(Pabke,  B.  :  The  second  lease  to  commence  in  futuro  was  a 
mere  interesse  termini  The  reversion  continued  in  the  lessor  till 
the  determination  of  the  first  term.) 

Sir  W,  FoUett,  for  the  defendants  : 

The  question  is,  whether  an  executor  or  administrator,  who 
[  *69b  ]  pays  legacies  *in  the  due  course  of  administration,  can  be  after- 
wards made  liable  for  specialty  debts,  even  though  he  has  had 
no  notice  of  them.  It  is  said  that  previous  payment  of  simple 
contract  debts  would  be  a  good  answer  to  an  action  on  a  bond, 
where  the  executor  has  had  no  prior  notice  of  it ;  but  that  the 
same  principle  does  not  apply  to  the  payment  of  legacies.  Many 
of  the  cases  which  have  been  cited  turned  upon  the  length  of 
time  which  had  elapsed  before  any  claim  made.  Now,  in  this 
case,  the  testator  died  in  1820 :  the  plaintiff  was  then  the  holder 
of  this  bond,  of  which  he  gave  no  notice  till  1885,  and  then  he 
brings  this  action.  In  the  interval  the  executors  had  administered 
the  debts  and  legacies.  Then  the  question  is,  whether,  after  a 
lapse  of  fifteen  years,  without  notice  of  any  outstanding  claim 
whatever,  these  payments  are  to  be  protected  or  not.    ♦    *     * 

(1)  3  B.  &  Ad.  586. 


VOL.  xLvi.]     1837.    EX.     2  MEE.  &  W.  698—699.  755 

It  is  Bubmitted,  that  an  executor  bond  fide  administering  Smith 
according  to  his  knowledge,  and  within  a  reasonable  time  of  the  day. 
probate,  is  not  liable  to  pay  debts  of  which  he  has  no  notice.  [  6»8  ] 
Then,  as  to  the  argument  which  is  raised  upon  the  investments 
in  the  funds,  and  of  the  sum  of  1,0002.  on  mortgage.  The 
interest  and  dividends  have  been  regularly  paid  to  the  legatees 
for  life,  and  the  defendants  are  not  now  possessed  as  executors, 
but  merely  as  trustees.  In  Williams  on  Executors,  vol.  2, 
pp.  860,  861,  the  authorities  are  collected,  and  ByrchaU  v. 
Bradford  (i)  is  cited,  where  it  was  held,  that  "  where  an  executor, 
who  happens  also  to  be  named  a  trustee  of  a  legacy  to  be  laid  out 
in  stock,  has  fully  administered  the  estate  and  assented  to  the 
legacy,  and  retains  the  legacy  in  his  hands,  not  as  assets  of  the 
testator,  but  as  trustee  of  the  legacy,  then  the  principle  which 
would  apply  to  another  trustee  must  apply  to  him ;  he  is  no 
longer  clothed  with  the  character  of  executor,  but  is,  as  to  the 
legacy,  a  mere  trustee."  If  the  defendants  were  now  to  apply 
these  funds  in  payment  of  this  demand,  a  court  of  equity  would 
compel  them  to  replace  them. 

Secondly:  The  judgment  ought  to  be  arrested,  because  the  [699] 
distress  was  illegal.  Sir  T.  M.  Wilson  not  being  the  reversioner 
expectant  on  the  determination  of  the  lease  of  1809,  and  therefore 
having  no  right  to  distrain.  By  the  lease  of  1816,  he  granted 
that  reversion  to  Sir  H.  Framlingham.  In  Bacon's  Abr., 
Leases,  N.,  it  is  said,  ''  If  one,  having  made  a  lease  for  life  or 
years  to  A.  of  lands,  does  after  make  another  lease  for  years  to 
B.  of  the  same  lands,  or  the  reversion  of  those  lands,  habend' 
the  said  lands  or  the  reversion  of  those  lands,  to  the  said  B. 
cum  post  sive  per  mortem^  resignationem,  suraum  redditionemj  vel 
aliqtbo  alio  inodo  vacare  contigerit ;  in  this  case  B.  hath  election 
to  take  such  lease  either  as  a  reversion  or  reversionary  interest, 
if  he  can  prevail  for  an  attornment  of  A.,  the  tenant  in  posses- 
sion ;  or  if  not,  yet,  as  a  future  interesse  termini,  such  lease  will 
be  good,  to  take  effect  in  possession  upon  the  determination  of 
the  first  lease."  The  effect  of  which  is,  that  if  the  lessee  will 
attorn  to  the  second  lessee  it  will  vest  the  reversion  in  him,  but 
if  not,  then  he  has  an  interesse  termini. 

(1)  6  Madd.  13. 
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Smith  (Parke,  B.  :  That  is  the  case  of  a  lease  in  possession.    Here 

Day.        it  vfSkB  intended  that  the  second  lease  should  not  have  effect  until 

the  expiration  of  the  first.     It  is  a  mere  interesse  tennini.     The 

lessee  is  to  have  no  interest  whatever  till  the  determination  of 

the  first  lease.    Then  how  is  that  to  pass  the  reversion  ?) 

It  is  submitted,  that  if  a  ^  party  makes  a  lease  for  twenty-one 
years,  and  a  second  lease  to  commence  on  the  determination  of 
the  first,  the  effect  of  that,  with  attornment,  would  be  to  grant 
away  the  immediate  reversion  expectant  on  the  determination  of 
the  first  lease. 

(Parke,  B.  :  The  second  lessee  has  no  interest  whatever,  till 
the  determination  of  the  first  lease,  except  a  mere  interesse 
teiinini.  It  is  clear  that  no  reversion  could  pass  by  that  deed, 
since  it  is  a  mere  interest  infuturo.) 

Kelly,  in  reply,  was  directed  to  confine  his  observations  to 
the  first  point.     *     *     * 

[  701  ]       Lord  Abinobr,  C.  B.  : 

On  the  point  as  to  the  reversion  the  Court  entertain  a  clear 

opinion.     The  other  point  requires  consideration ;  but  the  Court 

have  a  strong  impression  that  the  plaintiff  is  entitled.     It  would 

be  hard  if  the  parties  were  bound  in  every  case  to  give  notice  of 

the  existence  of  a  bond. 

Cur.  adv.  ritft. 

Lord  ABn^OER,  C.  B.,  now  delivered  the  judgment  of  the  Court  : 

This  was  an  action  against  the  executors  of  Sir  Haylett 
Framlingham,  on  a  bond  which  had  been  given  by  the  testator 
to  indemnify  the  plaintiff  against  any  claim  that  might  be  made 
for  the  rent  of  some  premises,  of  which  he  had  taken  an  assign- 
ment. The  pleas  were,  first,  plene  adviinistravit  before  the  com- 
mencement of  the  suit ;  and  secondly,  plene  administravit  before 
any  notice  of  the  existence  of  the  bond.  Upon  the  argument, 
two  questions  arose.  The  first,  which  was  upon  the  face  of  the 
declaration,  was  whether  there  was  any  power  of  distress,  so  as 
to  justify  the  distress  made  for  the  rent  for  the  recovery  of  which 
this  action  was  brought  against  the  executors.     It  appeared  that, 


"■acv^B^ii"  #11  L  ., 
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daring  the  continuance  of  a  lease  from  Sir  Thomas  Wilson  to       Smith 
certain  parties,  he  granted  another  to  Sir  H.  Framlingham,  to         day. 
take  effect  from  the  expiration  of  the  first ;  and  it  was  contended 
that  he  had  granted  away  the  reversion  immediately  expectant 
on  the  first  lease,  and  therefore  had  not  the  power  of  making 
any  distress  for  rent  in  arrear  under  it.     This  point  was  raised, 
but  not  *very  strongly  pressed ;  and  the  Court  expressed  an       [  ♦TO'i  ] 
opinion  in  the  course  of  the  argument  that  there  was  no  assign- 
ment of  the  reversion  so  as  to  prevent  the  power  of  distress,  and 
therefore  that  the  distress  was  lawful. 

The  next  point  was  upon  the  plea  set  up  by  the  executors,  that 
they  had  fully  administered.  There  were  certain  parts  of  the 
residue  of  the  testator's  estate  which  they  had  invested  in  their 
own  names  in  the  funds  and  on  a  mortgage,  changing  the  security 
once  or  twice,  for  the  benefit  of  the  residuary  legatees,  but  which 
still  remained  in  their  charge ;  and  the  question  was,  whether 
they  could  be  considered  as  having  fully  administered  the  estate, 
having,  without  notice  of  the  claim  of  the  plaintiff,  paid  all  the 
debts  and  some  of  the  legacies,  and  apportioned  the  remainder, 
as  they  considered,  in  satisfaction  of  the  claims  of  the  legatees,  on 
whose  behalf  they  had  invested  it  in  the  funds.  In  this  state  of 
things,  two  questions  arise :  first,  whether  the  executors  could 
give  in  evidence  any  payments  of  legacies  under  the  plea  of  2)lene 
administravit ;  and  secondly,  whether,  in  this  particular  case, 
the  money  so  invested  remaining  in  their  own  hands,  they  could, 
as  to  that  portion  of  the  assets,  sustain  such  a  plea.  There  is  no 
occasion  for  us  to  pronounce  any  opinion  upon  the  first  point, 
the  Court  being  unanimously  of  opinion  that  the  executors  could 
not  sustain  the  plea,  under  the  circumstances  of  this  case :  they 
are  placed  in  the  situation  of  having  the  complete  control  over 
the  estate  of  the  testator,  which  remained  still  in  their  hands, 
and  which  we  consider  not  to  be  so  apportioned  by  them  in 
satisfaction  of  any  legacies  whatever,  as  to  bar  the  claim  of  a 
creditor  on  a  specialty,  who  was  entitled  to  satisfaction  out  of 
the  testator's  estate.     We  think,  therefore,  that  the  plaintiff  is 

entitled  to  judgment.  ^   ,  ^      ,      ,  .    .^ 

Judgment  for  the  'plaintiff. 
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}Sigi!k  of 
Plea*. 

[716  1 


Exek  of  (2  Meeson  &  Welsby,  715—719;   8.  C.  6  L.  J.  (N.  S.)  Ex.  214.) 

Plea*. 

In  the  beginning  of  1832,  A.,  then  residing  in  England,  entered  into 

aarangements  with  B.  for  procuring  a  vessel  for  the  purpose  of  smuggling 
tobaooo  into  Ireland.  The  vessel  was  aooordingly  hired  by  them,  and 
proceeded  on  her  voyage  in  June,  1832;  and  having  taken  on  board  a 
cargo  of  tobacco  in  the  Flushing  Beads,  arrived  and  was  unshipped  at 
Cork  on  the  28th  of  July,  1833,  without  payment  of  the  duties.  An 
information  was  filed  against  A.  on  the  19th  July,  1836,  founded  on  the 
6  G^.  lY.  c.  108,  8.  45,  for  assisting  and  being  otherwise  ooncemed  in 
the  unshipping  of  the  tobaooo,  the  duties  not  having  been  paid.  A.  was 
not  proved  to  have  taken  any  part  in  the  transaction  further  than  above 
stated :  Held,  that  he  was  not  triable  on  this  information  in  England. 

This  was  an  information  against  the  defendant,  founded  on 
the  6  Geo.  IV.  c.  108,  s.  45,  for  assisting,  and  being  otherwise 
[  *716  ]  concerned,  in  the  unshipping  of  foreign  tobacco,  the  *8aid 
tobacco  then  and  there  being  goods  liable  to  the  payment  of 
duties  of  customs,  the  said  duties  of  customs  for  the  same  not 
having  been  first  paid  or  secured.  The  venue  was  laid  in  the 
county  of  Middlesex.    Plea,  Not  guilty. 

At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  Middlesex 
sittings  after  last  Hilary  Term,  it  appeared  that  in  the  early 
part  of  the  year  1882,  the  defendant,  then  residing  in  England, 
made,  in  conjunction  with  one  Moylan,  certain  arrangements 
for  employing  a  vessel  called  the  Lavinia  for  the  purpose  of 
smuggling  tobacco  into  Ireland.  The  vessel  so  employed  left 
England  on  her  voyage  in  the  month  of  June,  1882,  and  having 
taken  in  a  cargo  of  contraband  tobacco  in  the  Flushing  Boads, 
arrived  with  it  and  ran  it  into  the  Cove  of  Cork  on  the  28th  of  July, 
1888.  The  defendant,  from  the  middle  of  the  year  1882,  and 
up  to  the  time  that  the  goods  were  run,  resided  in  Ireland ;  but 
he  was  not  proved  to  have  been  concerned  in  the  transaction, 
beyond  the  part  he  took  in  making  the  arrangements  for  employ- 
ing the  vessel  as  above  mentioned.  This  information  was  filed 
on  the  19th  July,  1886.  Two  objections  were  taken  for  the 
defendant :  first,  that  the  venue  ought  to  have  been  laid  and  the 
information  tried  in  Ireland ;  secondly,  that  even  if  the  defen- 
dant was  triable  in  England,  the  only  act  proved  to  have  been 
done  by  him  in  furtherance  of  the  illegal  adventure  being  more 
than  three  years  before  the  filing  of  the  information,  he  was 
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protected  by  the  limitation  of  time  prescribed  by  the  6  Geo.  IV.        a.-g. 
c.  108,  B.  77.     The  Lord  Chief  Baron  reserved  these  points ;    kbnifeck. 
and  the  jury  having  found  a  verdict  for  the  Crown,  Jcnw,  in 
Easter  Term,  obtained  a  rule  to  show  cause  why  the  verdict 
should  not  be  set  aside,  and  a  verdict  entered  for  the  defendant. 

The  Solicitor 'General^    Tancred,   and  Kaye    now    showed 
cause: 

The  hiring  of  the  vessel  by  the  defendant  to  go  *on  this  [  'Ti?  ] 
smuggling  expedition,  with  a  view  to  the  unshipping  of  the  cargo 
in  Ireland,  made  the  defendant ''  concerned  in  the  unshipping" 
the  moment  it  took  place.  The  actual  presence  of  the  party 
during  the  unshipping  is  not  requisite  to  make  him  *'  otherwise 
concerned"  in  the  transaction,  within  the  meaning  of  those 
words  in  the  statute:  Attorney-General  y.  Tomsett  (i),  Attorney - 
General  v.  Woodnuus  (2),  Attorney -General  v.  Lake  (3).  And 
though  the  cargo  was  discharged  in  Ireland,  yet  the  hiring  of  the 
vessel  in  England  is  a  part  of  the  offence,  which  renders  him 
triable  here.  This  is  either  a  matter  of  a  transitory  nature,  over 
which  the  Courts  here  have  cognizance — Attorney-General  v. 
Hines  (4) — or  it  is  a  statutory  misdemeanor,  for  which,  when  the 
offence  is  complete,  the  offender  is  triable  wherever  he  took  a 
part  in  it:  Bulwefs  case  (5),  Rex  v.  Burdettifi).  In  the  latter 
case,  it  was  held  that  though  the  offence  of  libel  consists  in  the 
publication,  yet  the  offender  might  be  tried  in  the  county  where 
the  writing  took  place,  although  it  were  published  in  another 
county.  HoLROYD,  J.,  there  says  (7) :  "  Writing  a  libel,  with  the 
intent  and  for  the  purpose  of  its  being  published,  (under  circum- 
stances not  sufficient  to  justify  or  excuse  the  writer  for  so  doing), 
followed  by  a  publication  by  t]ie  act  or  under  the  authority  of 
the  writer,  is,  in  my  opinion,  by  the  law  of  England,  a  mis- 
demeanor, and  triable  in  the  county  where  such  writing  took 
place,  though  the  publication  be  in  some  other  county."  The 
rule  is    the    same    with   regard   to   the  offences   of   treason, 

(1)  2  Cr.  M.  &  E.  170.  (5)  7  Co.  Eep.  1. 

(2)  Bunbury,  247.  (6)  22  B.  B.  539  (4  B.  &  Aid.  95). 

(3)  Ihid.  277.  (7)  22  R.  R.  557  (4  B.  &  Aid.  135). 

(4)  Parker's  Bep.  182. 
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A.-G.        conspiracy,  &c.    But,  further,  it  is  enacted  by  the  6  Geo.  IV. 

Kesifeck.    c.  108,  8.  78,  "  that  any  indictment  or  information  which  shall 

be  found   or  prosecuted   for  any  ofifence  against  this  or  any 

[  "Tis  ]      other  Act  relating  to  *the  revenue  of  customs,  shall  and  may  be 

inquired  of,   examined,  tried,  and  determined  in  any  county 

of  England  "  (i). 

Then  if,  for  his  share  of  the  offence,  the  defendant  is  pro- 
perly tried  here,  the  limitation  of  three  years,  prescribed  by 
6  Geo.  IV.  c.  108,  s.  77,  raises  no  objection  to  this  information, 
because  the  time  must  be  calculated  from  the  period  when 
the  offence  was  complete  by  the  unshipping,  which  took  place 
within  the  three  years. 

Jervis,  c(yntra,  was  stopped  by  the  Court. 

Lord  Abinger,  G.  B.  : 

This  is  an  information  for  being  concerned  in  unshipping 
tobacco :  that  unshipping  took  place  in  Ireland,  and  no  evidence 
was  given  to  show  that  the  defendant  unshipped,  or  was  actually 
concerned  in  the  unshipping.  It  is  plear  that  the  part  taken  by 
him  was  not  in  itself  a  participation  in  the  act  of  unshipping ; 
for  the  goods  which  he  intended  should  be  taken  on  board  might 
never  have  been  unshipped,  or  he  might  have  given  notice  of 
abandoning  the  adventure,  in  which  case  it  could  never  have  been 
said  that  he  was  concerned  in  the  unshipping.  The  acts  done  by 
him  were  not  the  offence  itself,  but  only  evidence  of  it.  With 
regard  to  the  case  of  Sir  Francis  Burdett,  the  principle  was,  that 
the  publication  is  the  only  offence  known  to  the  law,  but  that 
the  writing  and  delivering  the  libel  in  Leicestershire,  with  a  view 
to  a  complete  publication  in  London,  was  a  publication  in 
Leicestershire.  Here,  the  unshipping  is  the  offence,  not  the 
hiring  of  the  vessel ;  and  the  Act  does  not  give  us  a  jurisdiction 
over  offences  committed  elsewhere,  except  so  far  as  to  make  the 
county  immaterial.  It  takes  for  granted  that  each  part  of  the 
kingdom  has  its  own  jurisdiction. 

(1)  By  the  3  &  4  Will.  lY.  c.  50»      limited  to  cases  where  the  offence  is 
8.    122,   the   jurisdiction  to   try  in      committed  in  England, 
any  county  of  England  is  expressly 
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BOLLAND,  B. : 

I  am  of  the  same  opinion.  The  case  in  Parker's  Beports(i) 
arose  on  a  question,  whether  the  right  of  the  King  to  try  an 
information  in  one  county,  the  offence  arising  in  another,  had 
been  taken  away ;  and  it  was  decided  that  it  had  not,  because 
that  general  right  could  not  be  taken  away  without  express 
negative  words.  The  question  here  is,  whether  or  not  the  defen- 
dant was  concerned  in  the  unshipping,  so  as  to  make  him  triable 
in  England.  The  words  are,  **  shall  assist  or  be  otherwise  con- 
cerned in  unshipping,"  &c.  I  do  not  think  that  either  term  is 
satisfied  in  this  case.  He  was  not  present,  so  as  manually  to 
assist,  nor  even  living  in  Ireland  at  the  time,  so  as  to  provide  a 
place  for  the  reception  of  the  goods.  The  part  he  took  in  England 
was  no  part  of  the  offence  described  in  the  Act  of  Parliament. 

Alderson,  B.  : 

The  question  is,  what  is  the  offence?  If  any  part  of  the 
offence  arose  here,  then  the  offender  would  be  triable  here.  In 
Rex  V.  Burdett,  though  the  Court  differ  on  some  points,  yet  they 
all  go  on  the  supposition  that  the  writing  is  a  part  of  the  offence. 
Here,  the  offence  is  the  unshipping,  and  the  whole  of  that  was  in 
Ireland.  A  part  suggested  to  have  taken  place  in  England  is 
the  hiring  of  a  ship  to  go  on  a  foreign  adventure.  Now,  though 
that  may  be  strong  evidence  to  show  that  the  defendant  was  con- 
cerned in  the  offence  subsequently  committed,  yet  per  se  it  is  no 
part  of  the  offence. 

Gurnet,  B.,  concurred.  j{ule  absolute. 


AG. 

r. 

Eenifeck. 


[  719; 


WOODS  V.  KEED. 

(2  Meeson  &  Welsby,  777—786 ;  S.  C.  1  M.  &  H.  256;  1  Jur.  407;  6  L.  J, 

(N.  S.)  M.  0.  105.) 

Under  the  Municipal  Corporations  Act,  6  Will.  IV.  c.  76,  s.  92  (2),  the 
council  of  a  borough  had  no  power  to  make  a  retrospectiYe  rate. 

This  was  an  action  of  trespass,  brought  by  the  plaintiff  against 
the  defendant  for  the  seizing  and  taking  of  certain  goods  of  the 
plaintiff.     The  defendant  pleaded  the  general  issue,  Not  guilty ; 

(1)  Aitomey-Oefieral  v.  Hities,  the  point,  see  note  at  the  end  of  this 

(2)  As  to  subsequent  legislation  on      case. — B.  C. 


1837. 

Exch,  of 
Pleoi. 

[777] 
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Woods       and  issae  having  been  joined  thereon,  the  following  case  was,  by 
resdw        consent  of  the  parties,  stated  under  a  Jadge's  order  for  the  opinion 
of  the  Court. 

After  the  passing  of  the  Act  of  Parliament  5  &  6  Will.  IV. 
c.  76  (1),  ''  for  the  regulation  of  municipal  corporations  in 
England  and  Wales,"  various  expenses  had  been  and  were 
necessarily  incurred  in  and  by  the  borough  of  Stamford,  in  the 
county  of  Lincoln,  being  one  of  the  boroughs  within  the  opera- 
tion of  that  statute,  in  carrying  into  effect  the  provisions  of 
the  said  Act.  And  the  borough  fund  of  the  said  borough, 
not  being  sufficient  for  the  payment  of  such  expenses,  at  an 
adjourned  meeting  of  the  council  of  the  said  borough,  pursuant 
to  notice  before  then  given  for  that  purpose,  duly  held  at  the 
Town  Hall,  in  and  for  the  said  borough,  on  Saturday  the  13th 
May,  1837,  at  which  the  mayor  and  the  major  part  of  the  coun- 
cillors of  the  said  borough  were  present,  the  council  of  the  said 
borough  estimated,  as  correctly  as  might  be,  what  amount,  in 
addition  to  the  borough  fund,  would  be  sufficient  and  necessary 
for  the  payment  of  the  expenses  which  had  been  so  incurred  in 
carrying  into  effect  the  provisions  of  the  said  Act,  the  amount  of 
such  estimate  being  2,B16{.  2«.  1^. ;  and  by  an  order  then  duly 
[  *778  ]  made  at  such  meeting,  after  ^reciting  that  by  the  accounts  of 
the  said^borough  and  otherwise,  it  appeared  that  since  the 
passing  of  the  said  Act  of  Parliament  various  expenses  had  been 
necessarily  incurred  in  the  said  borough,  in  carrying  into  effect 
the  provisions  of  the  said  Act  therein,  and  that  the  borough  fund 
of  the  said  borough  was  not  sufficient  for  the  payment  of  such 
expenses,  and  that  a  considerable  sum  in  addition  to  such  fund 
would  be  necessary  for  that  purpose  ;  and  that  it  appeared  to  the 
said  council  so  assembled,  and  they  had  estimated  and  did 
thereby  estimate,  as  correctly  as  might  be,  that  the  sum  of 
2,3162.  2«.  1^.  was  necessary  and  sufficient  to  be  raised,  in 
addition  to  the  said  borough  fund,  to  satisfy  and  pay  the  expenses 
so  incurred  in  carrying  into  effect  the  provisions  of  the  said  Act 
of  Parliament;  it  was  ordered  by  the  said  council,  that  a 
borough-rate  in  the  nature  of  a  county-rate  should  be  made  in 

(1)  As  to  subsequent  legislation  on  the  point,  see  note  at  the  end  of  t^iifi 
case.— B.  C. 
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the  said  borough,  for  the  purpose  of  raising  the  said  sum  of  Woods 
2,S16Z.  2«.  l^d.  so  estimated,  and  for  that  purpose  that  there  rsed. 
should  be  assessed,  and  the  said  council  did  thereby  assess,  upon 
every  parish  thereinafter  named,  (the  same  respectively  lying 
and  being  within  the  borough  aforesaid),  the  several  and  respec- 
tive sums  of  money  thereinafter  mentioned  to  be  charged  on 
every  such  parish  respectively,  that  is  to  say — 

Upon  the  Parish  of  All- Saints 
Upon  the  Parish  of  Saint  Mary  . 
Upon  the  Parish  of  Saint  Michael 
Upon  the  Parish  of  Saint  John  . 
Upon  the  Parish  of  Saint  George  . 
Upon  the  Parish  of  Saint  Martin  . 

The  same  being  and  after  the  rate  of  2«.  1}^.  in  the  pound  upon 
the  full  and  fair  annual  value  of  the  messuages,  lands,  tenements, 
and  hereditaments  rateable  to  the  relief  of  the  poor  therein ;  and 
the  said  council  did  thereby  further  order,  according  to  an  Act  of 
Parliament  made  in  the  *fifty-fifth  year  of  the  reign  of  his  late  [  •^ts  l 
Majesty  King  George  the  Third,  intituled  "  An  Act  to  amend  an 
Act  of  his  Majesty  King  George  the  Second,  for  the  more  easy 
assessing,  collecting,  and  levying  county  rates,"  and  the  several 
other  Acts  of  Parliament  relating  thereto,  and  the  said  Act  of 
6  Will.  lY.,  that  the  churchwardens  and  overseers  of  the  poor  of 
each  and  every  parish  aforesaid  respectively,  out  of  the  money 
collected  or  to  be  collected  for  the  relief  of  the  poor  of  each  and  . 
every  such  parish  respectively,  should  pay  to  the  high  constable 
of  the  said  borough  the  respective  sums  of  money  so  as  aforesaid 
rated  and  assessed  upon  such  parishes  respectively,  within  a 
certain  time  in  the  said  order  mentioned  next  after  demand 
thereof  made  in  writing,  to  be  given  to  the  said  churchwardens 
and  overseers  of  the  poor  of  the  said  parishes  respectively,  or  any 
of  them,  or  left  at  their  or  any  of  their  houses,  or  affixed  on  one 
of  the  church  doors  of  such  parish  to  which  such  officers  should 
belong,  by  the  said  high  constable,  which  demand  the  said  high 
constable  was  thereby  directed  to  make  with  all  convenient  speed  ; 
and  that  the  said  high  constable,  being  also  the  treasurer  of  the 
said  borough,  should  pay  over  the  said  monies,  when  received,  to 


764  1837.     EX.     2  MEE.  &  W.  779—780.  [r.b. 


Woods  the  account  of  the  borough  fund,  to  be  applied  for  the  purposes  of 
Keed.  and  pursuant  to  the  provisions  of  the  said  last-mentioned  Act :  and 
that  in  case  such  churchwardens  and  overseers  of  the  poor,  or  any 
of  them,  should  neglect  or  refuse  to  pay  any  of  the  sum  or  sums  of 
money  thereby  assessed,  after  demand  as  aforesaid,  the  said  high 
constable  should  and  he  was  thereby  empowered  to  levy  the  same 
by  distress  and  sale  of  the  goods  and  chattels  of  such  overseers  of 
the  poor  so  refusing  or  neglecting  to  pay  the  same  as  aforesaid, 
by  warrant  for  that  purpose  first  had  and  obtained  under  the 
hand  of  the  mayor  of  the  said  borough,  and  the  seal  of  the  said 
borough,  rendering  the  overplus,  if  any  there  should  be  after 
[  *780  ]  deducting  the  money  assessed  and  the  charges  of  *such  distress 
and  sale,  to  the  respective  owner  and  owners  thereof. 

In  pursuance  of  the  said  order,  the  defendant,  being  the  high 
constable  of  the  borough,  and  who  held  a  warrant  for  collecting 
the  said  borough-rate,  issued  his  warrant  to  the  overseers  of  the 
poor  of  the  said  parish  of  Saint  Mary,  in  the  said  borough, 
requiring  them  to  pay  to  him,  within  the  period  so  described  for 
that  purpose,  out  of  the  money  collected  or  to  be  collected  for 
the  relief  of  the  poor  of  the  said  parish,  the  said  sum  of 
1792.  28.  9d.,  being  the  proportion  of  the  last-mentioned  parish, 
to  be  paid  for  and  towards  the  said  borough-rate  in  the  nature  of 
a  county-rate,  mentioned  in  the  said  order.  The  overseers  of 
the  poor  of  the  said  parish  of  Saint  Mary  neglected  and  refused 
to  pay  any  part  of  the  said  sum  of  172Z.  2«.  9d.  to  the  defendant, 
the  high  constable,  within  the  limited  time ;  and  the  said  sum 
being  in  arrear,  the  plaintiff,  who  was  one  of  the  overseers  of  the 
said  parish  at  the  time  the  said  order  for  the  borough-rate  was 
made,  and  has  held  that  office  continually  from  that  period, 
was  duly  summoned,  according  to  the  provisions  of  the  statute, 
for  the  nonpayment  thereof,  and  a  warrant  of  distress  was 
thereupon  granted  under  the  hand  and  seal  of  the  Mayor  of  the 
borough,  directed  to  the  defendant,  requiring  him  forthwith  to 
make  distress  of  the  goods  and  chattels  of  the  plaintiff  and 
Joseph  Barfield,  the  other  overseer  of  the  said  parish,  who  had 
also  refused  to  pay,  and  been  summoned  for  the  non-payment 
of,  the  said  sum  of  179Z.  28.  9d, ;  and  the  said  defendant  was 
thereby  commanded,  that  if  within  the  space  of  five  days  next 
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after  such  distress  by  the  defendant  so  to  be  taken,  the  said  sum       Woods 
of  1792.  2s.  9d.,  together  with  reasonable  charges  of  taking  and        keed. 
keeping  the  said  distress,  should  not  be  paid,  the  defendant 
should  sell  the  goods  and  chattels  so  distrained,  and  out  of  the 
money  arising  by  such  sale  should  detain  the  sum  of  1792. 2^.  9d., 
and  also  his  reasonable  charges  of  taking,  keeping,  *and  selling       [  *78i  ] 
the  said  distress,   rendering  to  them   the   said  overseers  the 
overplus  on  demand. 

Under  this  warrant  the  defendant  took  and  distrained  the 
goods  mentioned  in  the  declaration  in  this  cause. 

The  question  for  the  opinion  of  the  Court  is,  whether  the 
council  of  the  said  borough  could,  by  virtue  of  the  said  statute 
6  &  6  Will.  IV.  c.  76,  legally  order  a  borough-rate  in  the  nature 
of  a  county-rate  to  be  made  within  their  borough,  for  the  pay- 
ment of  the  said  expenses  which  had  before  then  been  incurred 
in  carrying  into  effect  the  provisions  of  the  said  Act. 

If  the  Court  should  be  of  opinion  in  the  affirmative  thereof, 
then  the  plaintiff  agrees  that  a  judgment  should  be  entered 
against  him  of  nolle  pi'oaequij  immediately, after  the  decision  of 
this  case,  or  otherwise  as  the  Court  may  think  fit :  but  if  the 
Court  should  be  of  a  contrary  opinion,  then  the  defendant 
agrees  that  judgment  shall  be  entered  against  him  by  confession 
for  408.  damages,  immediately  after  the  decision  of  this  case,  or 
otherwise  as  the  Court  may  think  fit ;  and  that  judgment  shall 
be  entered  accordingly. 

Alexander,  for  the  plaintiff : 

The  question  depends  on  the  construction  to  be  put  upon  the 
92nd  section  of  the  Municipal  Corporations  Act,  6  Will.  IV.  c.  76, 
whereby  it  is  enacted,  that  ''in  case  the  borough  fund  shall 
not  be  sufficient  for  the  purposes  thereinbefore  mentioned,  the 
council  of  the  borough  is  thereby  authorized  and  required  from 
time  to  time  to  estimate,  as  correctly  as  may  be,  what  amount, 
in  addition  to  such  fund,  will  be  sufficient  for  the  payment  of  the 
expenses  to  be  incurred  in  carrying  into  effect  the  provisions  of 
the  Act;  and  in  order  to  raise  the  amount  so  estimated,  the 
council  is  thereby  authorized  and  required  from  time  to  time  to 
order  a  borough-rate  in  the  nature  of  a  county-rate  to  be  made 
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wooDB  within  their  borough  ; "  and  for  that  purpose  the  council  are  to 
keed.  hsYe  all  the  powers  *which  are  given  to  justices  in  Sessions  by 
[  *782  ]  the  55  Geo.  III.  c.  51.  The  language  of  these  provisions  is 
altogether  prospective.  The  council  are  to  estimate — ^a  term 
clearly  prospective  in  its  operation — the  money  necessary  for 
payment  of  the  expenses  to  be  incurred.  This  is  a  proceeding 
altogether  different  from  calculating  what  is  sufficient  for  pay- 
ment of  expenses  which  have  been  incurred.  The  reference 
to  the  55  Geo.  III.  c.  51,  strengthens  this  conclusion.  The 
justices  would  clearly  have  no  power  under  that  Act  to  make  a 
retrospective  rate  :  Rex  v.  Jtistices  of  Flintshire  (i).  The  same 
is  established  with  respect  to  church  rates :  Rex  v.  Chapehvardens 
of  Hatvorth(2)f  and  gaol  rates:  Cortis  v.  Kent  Water  Works 
Company  (b). 

The  CouBT  then  called  upon 

A^.  R.  Clarke^  for  the  defendant : 

It  is  impossible  to  contend  that  the  rates  are  always  to  be 

made  prospectively,  consistently  with  other  provisions  of  the 

Act.    Debts  must  of  necessity  have  been  incurred  before  there 

existed  a  council  wha  could  make  a  rate  at  all.    It  could  not 

have  been  the  intention  of  the  Legislature  that  debts  should  be 

incurred  by  a  borough  which  it  should  have  no  means  of  paying ; 

all  that  is  contended  is,  that  the  new  municipal  bodies  shall  not 

be  liable  to  the  debts  of  the  old  corporation.    The  expenses  for 

which  they  are  to  make  provision  are  therefore  to  be  expenses 

"  to  be  incurred  '* — that  is,  to  be  incurred  after  the  passing  of  the 

Act.    Again,  they  are  to  estimate  the  amount  ''as  correctly  as 

may  be  ; "  the  Act  therefore  contemplates  that  they  may  be  short 

in  their  estimate  ;   if  so,  may  they  not  make  a  new  rate  for  the 

overplus?     It  must  often  be  impossible  to  calculate  precisely 

a  priori  what  will  be  the  amount  required.    Rex  v.  Justices  of 

[  *78S  ]      Flintshire  is  not  an  authority  against  the  defendant :   that  *was 

the  case  of  a  rate  made  to  reimburse  parties  for  a  debt  previously 

contracted,  which  was  undoubtedly  bad. 

(1)  24  R  E.  548  (d  B.  &  Aid.  761 ;  (2)  12  East,  o56. 

1  Dowl.  &  Ey.  470  ;  2  Dowl.  &  Ey.  (3)  7  B.  &  C.  314. 

843). 
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(Aldbrson,  B.  :   The  general  principle  is,  that  you  cannot       Woods 
charge  a  man  for  services  which  have  been  of  no  nse  to  him.        bebd. 
Of  what  benefit  are  the  services  of  last  year's  recorder  to  a  man 
who  comes  to  reside  in  the  borough  this  year  ?) 

Every  one  who  comes  into  the  borough  has  the  means  of 
knowing  the  amount  of  the  existing  charges  on  the  rates : 
by  section  98,  accounts  of  the  receipts  and  disbursements  are 
to  be  entered  by  the  treasurer  in  books  to  be  kept  for  that  pur- 
pose, and  when  audited,  a  full  abstract  of  the  accounts  is  to  be 
printed,  and  to  be  open  to  the  inspection  of  all  the  rate-payers. 

(LoBD  Abikobr,  G.  B.  :  That  is  after  the  accounts  have  been 
made  up  and  passed.) 

The  first  election  of  councillors  after  the  passing  of  the  Act  was 
to  be  presided  over  by  the  old  mayor,  who  was  authorized  to 
provide  polling  books,  &c. ;  and  the  expenses  of  that  election 
are,  by  section  92,  to  be  paid  out  of  the  borough  fund,  and  if 
that  be  insufficient,  by  means  of  a  rate.  These  were  expenses 
"  to  be  incurred  "  in  carrying  into  effect  the  provisions  of  the 
Act  (1).  It  is  very  different  where  they  are  expenses  not 
necessarily  incurred  until  the  council  have  money  in  their 
hands.  A  churchwarden  is  not  bound  to  lay  out  any  money 
until  he  has  funds  in  his  hands ;  and  on  that  ground  Rex  v. 
Chapelwardens  of  Haworth  was  decided.  Again,  the  objections 
to  retrospective  rates  have  always  been  in  cases  where  the 
money  was  advanced  to  reimburse  some  party.  If  a  retro- 
spective rate  be  in  all  cases  invalid,  the  only  mode  whereby 
the  council  can  secure  themselves  is,  by  making  a  rate  for  too 
much,  which  will  be  productive  of  more  injustice  than  *the  [  •784  ] 
making  of  a  retrospective  rate.  Are  all  the  officers  who  have 
been  employed  in  the  borough — watchmen,  constables,  &c. — all 
the  parties  who  have  trusted  the  corporation,  to  lose  their 
salaries  and  payments?  By  section  88,  special  constables  are 
to  be  called  out  by  the  justices  in  case  of  need,  and  to  be  paid 

(1)  It  was  admitted,  in  the  course  expenses  of  tlie  first  year's  registra- 

of  the  discussion,  that  a  considerable  tion,  and  the  salary  of  the  recorder 

part  of  the  amount  assessed  by  the  for  the  first  two  years. 
rate  made  in  this  case  was  for  the 


768  1887.    EX.     2  MEE.  Sc  W.  784—786.  :r.r. 

Woods       a  certain  amount  a  day  by  the  council.     This  is  a  demand  which 
Reed.        could  not  be  foreseen  or  estimated. 

(Alderson,  B.  :  You  might  urge  the  same  argument  as  to 
county  and  poor's  rates :  the  answer  is,  they  must  have  money 
in  hand. 

Lord   Abinger,  C.  B.  :    They  would  then  provide  for   that 
extraordinary  expense  out  of  the  funds  in  hand,  and  imme- 
.  diately  make  a  new  rate  to  supply  it.) 

Suppose  the  case  of  a  rate  quashed  for  some  technical 
informality, — would  not  the  Legislature  have  made  provision 
for  that  case,  if  they  had  intended  that  the  rates  should  be 
prospective  only  ?  More  injustice  wUl  be  done  by  making 
excessive  rates,  and  so  taxing  for  future  expenses  inhabitants 
who  may  leave  the  borough  in  the  meantime,  than  by  taxing 
all  the  actual  inhabitants  for  expenses  already  incurred. 

Lord  Abinger,  G.  B.  : 

We  must  construe  the  Act  of  Parliament  according  to  its 
words,  and  any  imaginary  or  even  real  inconvenience  which 
may  result  to  any  particular  borough  cannot  govern  our  judg- 
ment :  otherwise  there  would  be  one  law  for  Stamford,  and 
another  for  Nottingham:  this  is  a  general  law,  and  must  be 
construed  generally.  If  the  words  of  the  clause  were  not  so 
clearly  prospective,  we  might  perhaps  take  advantage  of  the 
ambiguity  to  give  some  latitude  to  their  construction ;  but  they 
are  plainly  prospective  only.  The  general  inconvenience  of 
retrospective  rates  has  been  long  known  and  recognised  in 
the  courts  of  law,  on  the  ground  that  succeeding  inhabitants 
cannot  legitimately  be  made  to  pay  for  services  of  which  their 
predecessors  have  had  the  whole  benefit.  But  here,  indepen- 
[  'Tss  ]  dently  of  that  general  rule,  *the  Act  contains  words  which 
are  in  their  nature  prospective  only.  If  they  had  reference 
to  past  expenses,  they  would  have  been  described  as  matter  of 
calculation,  not  of  estimation  ;  and  the  words  **  to  be  incurred" 
must    necessarily    be    read    in    conjunction    with    the    word 
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"estimate" — that    is,   to    be  incurred    after    the  estimate  is       Woods 
made.     Can  we  read  the  words  "to  be  incurred"  as  meaning        rbed. 
"which  have  been  incurred"?    I  think  not.     I  am  of  opinion, 
therefore,  thab  this  rate  was  invalid,  and  that  our  judgment 
must  be  for  the  plaintiff. 

BOLLAND,  B. : 

I  am  of  the  same  opinion.  It  is  clear  from  the  former  part 
of  this  section  that  the  Legislature  went  upon  the  presump- 
tion that  each  borough  had  the  funds  necessary  to  meet  past 
expenses,  but  contemplating  cases  in  which  the  borough  fund 
would  not  be  sufficient  for  future  expenses,  they  provide  for  the 
case  by  the  words  in  question.  As  soon,  then,  as  the  councillors 
are  elected,  they  may  sit  down  and  estimate,  as  well  as  they 
can,  looking  to  the  amount  of  expenses  incurred  before,  what 
sum  will  be  sufficient,  whether  for  the  year  or  any  portion  of  it, 
to  meet  the  demands  that  may  arise.  To  put  any  other  con- 
struction on  the  Act  would  give  a  party  an  opportunity  of 
staying  in  the  borough  till  the  rate  was  just  on  the  point  of 
being  made,  and  then  leaving  it,  and  evading  the  payment  of 
his  proportion  altogether ;  and  so  make  the  party  coming  in  in 
his  stead  pay  for  the  whole  of  the  past  year. 

Alderson,  B.  : 

I  think  the  Act  intended  that  the  rates  should  be  prospective 
only,  and  not  retrospective,  and  that  it  never  intended  to  give 
a  borough  the  power  of  incurring  expenses  first,  and  then 
levying  rates  to  meet  them :  but  they  are  first  to  estimate 
the  expenses,  and  then  to  impose  the  rates.  And  there  is 
good  reason  for  such  a  direction :  the  council  is  much  more 
likely  to  be  economical  *when  the  money  is  to  come  out  of  [  'Tse  ] 
their  pockets  in  the  first  instance,  than  when  they  first  incur 
the  debt,  and  afterwards  provide  the  means  for  paying  it.  What 
are  the  expenses  to  be  provided  for?  The  payment  of  officers 
whom  the  council  "shall  appoint,"  and  so  forth.  Otherwise, 
the  council  might  impose  on  the  borough  the  cost  of  heavy 
salaries,  and  leave  upon  their  successors  the  odium  of  levying 
money  to  pay  them.    It  appears  to  me,  therefore,  not  only  that 

B.B. — VOL.  XLVI.  49 
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VooDs       the  Legislature  have  said  that  the  rates  shall  not  be  levied 
R«BD.       retrospectively,  but  that  they  have  done  wisely  in  saying  so. 

GuBNEY,  B.,  concurred. 

Judgment  for  the  plaintiff  (l). 


1887.  HUTCHINS  r.  SCOTT. 

£j-rh,o/       (2  Meeaon  &  Welsby,  809—817;  S.  C.  1  M.  &  H.  194;  6  L.  J.  (N.  &) 

Pleoi.  Ex.  186.) 

r  809  1 

^         ^  By  agreement  dated  8th  September,  the  defendant  agreed  to  let  a  house 

to  the  plaintiff  for  seven  years,  at  an  annual  rent,  payable  quarterly,  the 

first  payment  to  be  made  on  the  2dth  March  following :  Held,  that  a 

quarter's  rent  only  became  due  on  the  2dth  March. 

A  landlord's  broker  went  to  the  tenant's  house,  and  pressed  for  pay- 
ment of  rent  alleged  to  be  due,  and  3^.  3s,  for  expenses  of  the  levy,  but 
touched  nothing,  and  made  no  inventory.  The  tenant  paid  him  the 
rent  and  expenses  under  protest,  on  which  he  withdrew.  In  an  action 
against  the  landlord  for  an  exoessiye  distress :  Held,  that  the  defendant 
could  not  say  there  had  been  no  actual  distress. 

By  an  agreement  between  the  plaintiff  and  defendant,  a  house.  No.  38, 
was  let  to  the  plaintiff.  After  the  agreement  was  executed  and  delivered 
to  the  plaintiff,  it  was  altered  (it  was  not  proved  by  whom)  by  writing 
3d  instead  of  38  on  an  erasure.  The  house  occupied  by  the  plaintiff 
under  the  agreement  was  in  fact  No.  3d  :  Held,  that  the  altered  agree- 
ment might  be  given  in  evidence  in  an  action  for  an  excessive  distress 
(in  which  the  demiae  was  admitted  on  the  record),  to  show  the  terms  of 
the  holding. 

Case  for  distraining  upon  the  plaintiff  for  the  sum  of  211.  for 
rent  arrear,  when  101.  lOs.  only  was  due.  Plea,  Not  guilty.  At 
the  trial  before  Williams,  J.,  at  the  last  Somersetshire  Assizes, 
the  plaintiff,  in  order  to  prove  the  amount  of  rent  due,  put  in  an 

(1)  In  consequence  of  this  decision,  of  the  said  Act  for  regulating  oor- 
the  7  Will.  IV.  &  1  Vict,  c  81,  s.  2,  porations  (6  Will.  IV.  c.  76);  and 
was  passed,  which  enacts,  *'that  it  every  such  rate  shall  be  made,  levied, 
shall  be  lawful  for  the  council  of  any  and  recovered  in  the  manner  provided 
borough"  (in  which,  by  the 6  WiU.IV.  by  the  said  Act  for  regulating  cor- 
c.  76,  or  by  this  Act,  a  borough  rate  porations,  and  by  this  Act." 
may  be  levied)  **at  any  time  within  [The  limited  principle  of  retro- 
six  calendar  months  next  after  the  spective  rating  is  now  embodied  in 
passing  of  this  Act,  to  make  and  the  Municipal  Corporations  Act,  1882 
levy  a  borough  rate  for  the  purpose  (45  &  46  Vict.  c.  50),  s.  144  (3).  By 
of  defraying  any  expenses  incurred  s.  5  of  this  Act  the  former  Acts  are 
before  the  passing  of  this  Act,  in  repealed. — B.  0.] 
putting  into  execution  the  provisions 
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agreement  for  a  lease  dated  8th  September,  1835,  whereby  the  Hutchi.ns 
defendant  agreed  to  let,  and  the  plaintiff  agreed  to  take,  for  scott. 
seven  years  from  that  date,  a  house,  which  in  the  agreement 
was  stated  to  be  No.  85,  Broad  Street,  at  a  yearly  rent  of  421. 
per  annum,  payable  quarterly  ;  the  first  payment  to  be  made  on 
the  25th  of  March  then  next  following.  The  distress  was  made 
for  two  quarters'  rent,  alleged  to  have  accrued  due  at  Lady  Day, 
1886.  The  evidence  of  the  distress  was,  that  the  broker  went  to 
the  plaintiff's  house,  which  was  *No.  85,  and  pressed  him  for  [  •8io  ] 
payment  of  the  money,  but  took  none  of  his  goods,  and  made 
out  no  inventory ;  but  the  plaintiff,  by  the  advice  of  his  attorney, 
paid  21L  for  the  rent,  and  82.  Ss.  for  expenses  to  the  broker, 
under  protest,  and  thereupon  the  broker  withdrew  from  the 
premises.  It  appeared  also,  that  after  the  execution  of  the 
agreement  and  its  delivery  to  the  plaintiff,  the  number  of  the 
house  had  been  altered  from  88  to  85,  the  5  being  written  on 
an  erasure  over  the  8 ;  and  the  jury  found  that  this  was  done 
without  the  defendant's  knowledge.  For  the  defendant,  three 
objections  were  taken :  first,  that  by  virtue  of  the  agreement 
half  a  year's  rent  was  due  when  the  distress  was  made ; 
secondly,  that  the  agreement  was  void  by  reason  of  the  altera- 
tion ;  and  thirdly,  that  no  actual  distress  was  proved.  The 
learned  judge  reserved  all  these  points,  and  the  plaintiff  had 
a  verdict  for  182.  18«. 

In  Easter  Term,  Erie  moved,  in  pursuance  of  the  leave 
reserved,  to  enter  a  nonsuit.  First,  half  a  year's  rent  was  due. 
It  was  said  for  the  plaintiff,  that  under  the  agreement,  the  first 
quarter's  rent  only  became  payable  at  the  Lady  Day  following ; 
but  it  is  submitted  that  the  intention  of  the  parties  was  only 
that  the  payment  of  the  quarter's  rent  which  would  have  fallen 
due  at  Christmas  should  be  postponed  till  Lady  Day.  The  only 
question  is,  to  what  period  the  payment  for  the  lapsed  quarter 
is  deferred — whether  to  the  end  of  the  term,  or  only  until  the 
next  quarter  day  ? 

(Lord  Abingeb,  C.  B.  :  The  first  quarterly  payment  is  to  be 
made  on  the  25th  March ;  therefore  the  previous  quarter's  rent 
is  either  forgiven  altogether,  or  postponed  to  the  end  of  the  term. 

49—2 
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UuTouiKs        Pabkb,  B.  :    The  last  rent  would  become  dae  at  Christmas 
Scott.       1842.     The  only  consequence  is,  that  the  lessor  will  lose  his 
remedy  by  distress  for  that  rent ;  he  retains  his  remedy  on 
the  contract.) 

Secondly,  there  was  no  actual  distress ;  nothing  being  taken,  no 
I  ^811  ]  person  remaining  on  the  premises,  and  no  inventory  *being 
made :  Swann  v.  Lord  FalmotUh  (i).  The  defendant  did  not, 
in  the  terms  of  the  declaration,  "  take  and  seize  "  the  plaintiff's 
goods. 

(Aldbrson,  B.  :  The  plaintiff  paid  the  expenses  of  the  levy.) 

That  might  form  a  ground  of  action  for  money  had  and  received. 

(Lord  Abinoer,  C.  B.  :  The  defendant,  by  his  broker,  appears 
there  and  says,  "  Unless  you  pav  me  211.  for  rent,  and  three 
guineas  for  expenses,  I  shall  take  your  goods.'*  It  does  not  lie 
in  the  defendant's  mouth,  after  receiving  the  money,  to  say 
there  was  no  distress. 

Parkb,  B.  :  The  plaintiff  could  not  be  bound  to  pay  the  three 
guineas  unless  there  had  been  a  distress:  thei\the  defendant 
receives  it  on  the  footing  of  there  having  been  a  digress. 

Aldbrson,  B.  :  It  is  really  no  more  than  an  agreenJIf^  °^^  ^ 
go  through  a  mere  ceremony.) 

Thirdly,  the  agreement  was  void  by  reason  of  the  al^*^^° 
in  it  after  it  was  delivered  to  the  plaintiff.  It  was  a  do(^^' 
essential  to  the  proof  of  the  plaintiff's  case,  since  without^  ^^ 
could  not  prove  the  real  amount  of  rent  due :  then  the  jury^^ 
found  that  it  was  altered  without  the  defendant's  assent.^ 
this  point  the  Court  granted  a  rule  nisi ;  against  which 

BompaSy  Serjt.,  and  Halcamb,  now  show^ed  cause: 

The  only  question  is,  whether  the  deed  is  absolutely  voi* 
this  alteration.  Now  it  is  clear  that  the  house  No.  85  was' 
one  intended  by  both  parties  to  be  leased  ;  the  alteration,  t]' 
fore  carried  into  effect,  instead  of  defeating,  the  intention  ol^^ 
parties,  and  was  immaterial  under  the  circumstances :  sinc^ 

(1)  32  R.  R.  441  (8  B.  &  C.  456;  2  Man.  &  Ry.  534). 
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the  number  38  had  been  left  in  the  agreement,  and  it  appeared  Hutchins 
that  No.  85  was  the  house  intended,  the  latter  would  equally  scott. 
pass  by  it.  There  was  no  distinct  evidence  that  the  instrument 
was  altered  by  the  plaintiff ;  but  even  if  it  was,  and  if  the  altera- 
tion was  made  merely  to  correct  a  mistake,  and  not  aninw 
cancellandiy  *it  would  not  vitiate  the  agreement :  Perrott  v.  [  •812  ] 
Perrott{i)';  see  also  Bates  v.  Grabham{2),  Moitewx  v.  London 
Assurance  Company  {z).  Roe  v.  Archbishop  of  For  A:  (4),  HaU  v. 
Chamlless  (5),  Sugden  on  Powers,  412,  (5th  edition).  The  cases 
as  to  alterations  in  bills  of  exchange  are  analogous.  Thus,  where 
a  bill  was  dated  by  mistake  in  1822  instead  of  1828,  and  an 
agent  of  the  drawer  and  acceptor,  employed  to  hand  it  over  to  the 
indorsee,  altered,  without  their  consent,  the  figure  2  into  a  8, 
the  alteration  was  held  immaterial :  Brutt  v.  Picard  (6),  Kershaw 
V.  Cox{7)y  Jacobs  v.  Hart{s),  Cole  v.  Parkin  (9),  are  authorities 
to  the  like  effect.  It  is  very  questionable,  moreover,  whether  an 
alteration  made  in  a  material  part  by  a  stranger  vitiates  a  deed  : 
6  Co.  26  b,  note ;  Jacobs  v.  Hart ;  and  here  it  is  not  found  to 
have  been  made  by  the  plaintiff. 

(Aldebson,  B.  :  If  a  deed  is  executed  with  blanks,  and  after- 
wards filled  up,  it  is  void ;  yet  that  is  carrying  out  the  intention 
of  the  parties.) 

That  proceeds  on  the  ground  of  the  technical  plea  of  non  est 
factum — it  cannot  strictly  be  said  to  be  the  deed  of  the  parties. 

But,  secondly,  assuming  that  the  agreement  is  void  so  as  to 
pass  any  interest  to  the  plaintiff,  it  was  admissible  in  evidence 
between  these  parties  for  the  purpose  of  proving  the  terms  of 
the  tenancy,  for  which  purpose  alone  it  was  necessary  to  use 
it — the  demise  itself  being  admitted  on  the  record,  and  the  only 
point  in  issue  being  what  was  the  amount  of  rent  due :  Doe  d. 
Beanland  v.  Hirst  (10).  The  subsequent  alteration  does  not 
devest  the  estate ;  and  it  is  not  pretended  that  there  was  any 
alteration  as  to  the  terms  of  the  taking.    It  is  not  therefore 

(1)  12  R  R.  566  (14  East,  423).  (6)  27  E.  R.  727  (Ry.  &  M.  37). 

(2)  1  Salk.  444.  (7)  3  Eep.  346. 

[)n  0^         (3)  1  Atk.  646.  (8)  18  B.  R  336  (6  M.  &  S.  142). 

siD(         (4)  8  R.  R.  413  (6  East,  86).  (9)  12  East,  471. 

(6)  4  Ring.  123 ;  12  Moore,  316.  (10)  23  R.  R.  756  (3  Stark.  60). 
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HuTCBiNs    material  to  consider  whether  it  ought  to  have  been  submitted 

Scott.       to  the  jury  to  ^say  whether  the  alteration  was  made  by  the 

[  'SIS  ]      plaintiff :  otherwise  it  might  be  urged,  that  the  defendant  ought 

to  have  elicited  all  the  circumstances  to  prove  the  fraud,  and 

that  the  jury  ought  to  have  found  it ;  it  will  not  be  presumed 

after  verdict :  Minet  v.  Qxhson  (i). 

Crowder,  contra  : 

If  this  agreement  had  been  presented  in  evidence  as  it  was 
originally  framed,  it  would  have  been  a  deed  demising  No.  88, 
whereas  the  distress  was  in  No.  85 ;  and  there  was  no  evidence 
to  show  that  there  were  not  other  houses  which  the  plaintiff 
occupied  as  tenant  to  the  defendant.  The  only  evidence  of  the 
contract  by  which  the  rent  was  reserved  was  this  agreement ;  the 
plaintiff  produces  it,  he  derives  a  benefit  under  it,  and  it  is  not 
shown  ever  to  have  been  out  of  his  hands  :  it  must  be  presumed 
against  him,  therefore,  that  the  alteration  was  made  with  his 
privity.  It  is  said  the  alteration  was  immaterial,  being  made  to 
correct  a  mistake.  But  in  Markham  v.  Gonaston  (2),  a  deed  was 
held  to  be  avoided  by  the  insertion  of  words  after  its  execution, 
by  the  obligor's  servant,  and  although  it  was  by  his  consent  and 
for  his  benefit;  and  Fbnnbr,  J.,  there  cited  a  case  where  an 
alteration  in  a  lease,  as  to  the  amount  of  rent,  made  according 
to  the  intention  of  the  parties,  had  the  same  effect.  The  same 
law  is  laid  down  in  the  second  resolution  in  PigoV%  case  (3).  The 
common  law  doctrine  as  to  the  alteration  of  deeds  is  thus  strict, 
because  otherwise  the  whole  danger  of  admitting  parol  evidence 
to  vary  written  instruments  is  at  once  introduced.  No  mistake 
in  a  material  part  of  a  deed  can  be  rectified,  after  its  execution, 
by  one  party  behind  the  back  of  the  other.  None  of  the  cases 
cited  on  the  other  side  impugn  the  doctrine  laid  down  in  the 
older  authorities.  The  cases  as  to  alterations  in  bills  are 
altogether  different ;  in  most  of  them  the  question  arose  on  the 
[  'su  ]  provisions  *of  the  Stamp  Act — whether  by  the  alteration  the 
instrument  became  a  new  one,  so  as  to  require  a  fresh  stamp. 
In  Bruit  v.  Picard  the  alteration  was  made  by  an  agent  of  both 

(1)  IB.  B.  754  (3  T.  B.  481).  (3)  11  Co.  Bep.  27  a. 

(2)  Cro.  Eliz.  626. 
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parties  before  the  bill  was  put  into  circulation.     So  in  Kershaw     Hittohinb 
V.  Cox,  and  Hall  v.  Chandless,  all  parties  agreed  to  the  alteration.       sco'tt. 

(Aldebson,  B.  :  It  is  difiGicult  to  understand  why  an  alteration 
by  a  stranger  should  in  any  case  avoid  the  deed — why  the 
tortious  act  of  a  third  person  should  affect  the  rights  of  the 
two  parties  to  it,  unless  the  alteration  goes  the  length  of 
making  it  doubtful  what  the  deed  originally  was,  and  what  the 
parties  meant. 

Lord  Abinobr,  G.  B.  :  Suppose  the  stranger  destroyed  instead 
of  altering  it  ?) 

In  Rippiner  v.  Wright  (i)  it  was  held  that  no  parol  evidence 
could  be  given,  even  of  an  unstamped  agreement  which  had  been 
destroyed  by  the  wrongful  act  of  the  party  who  took  the  pbjection. 
The  true  reason  for  the  doctrine  as  to  the  alteration  of  written 
instruments  is  to  avoid  the  temptation  to  fraud  and  perjury  which 
would  otherwise  prevail. 

Then,  supposing  the  agreement  to  be  void,  was  it  receivable 
in  evidence?  To  hold  it  so,  would  be  to  sanction  a  most 
dangerous  principle — that  a  deed,  intended  for  the  purpose  for 
which  it  was  made,  by  an  act  which  must  be  considered  wrongful, 
may  be  brought  into  Court  and  looked  at  to  establish  the  right 
of  the  party  out  of  whose  hands  it  comes  in  its  altered  state,  and 
to  whom  it  was  delivered  unaltered.  The  instrument  is  to  be 
void  as  to  the  demise  of  the  premises,  and  yet  the  rent  is  to  be 
given  in  evidence.  It  is  but  one  step  farther  to  say  the  plaintiff 
might  give  parol  evidence,  though  he  has  alleged  a  written 
demise.  The  alteration  vitiates  the  instrument  as  a  whole: 
Master  v.  Millei'  (2),  Tidmarsh  v.  Ororer  (3),  Cowie  v.  Halsall  (4). 
Suppose  the  declaration  had  alleged  a  demise  of  No.  88,  and 
the  agreement  had  been  *put  in  as  originally  written,  and  the  [  *815  ] 
distress  were  proved  in  No.  85,  the  declaration  then  would  not 
be  supported  by  the  evidence.  Again,  suppose  the  declaration 
alleged  a  demise  of  No.  85,  would  this  instrument  support  that 
count  ?    It  is  submitted  that  no  parol  testimony  could  be  given 

(1)  21  R.  R.  363  (2  B.  &  Aid.  478).  (3)  14  R.  R.  563  (1  M.  &  S.  735). 

(2)  2  R.  R,  399  (4  T.  R.  320).  (4)  4  B.  &  AW.  197, 
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HuTCHnffB    to  show  it  was  a  mistake,  because  iion  comtat  that  the  plaintiff 
Scott,       might  not  have  an  instrument  behind,  properly  applying  to 
No.  35.    Parol  evidence  is  admissible  only  inhere  there  is  an 
ambiguity — ^as  if  it  were  doubtful  which  was  the  figure,  5  or  8. 

Lord  Abinobr,  G.  B.  : 

I  think  there  is  no  ground  for  making  the  rule  absolute :  nor 
do  I  think,  when  the  case  is  rightly  understood,  that  the  question 
arises  whether  an  alteration  even  by  the  plaintiff  ought  to  avoid 
the  agreement.  If  it  does,  the  only  consequence  would  be  that 
it  would  be  impossible  for  him  to  maintain  an  action  upon  as  on 
a  demise ;  but  it  is  quite  a  different  question  whether  it  can  be 
given  in  evidence.  It  may  be  void  for  the  purpose  of  taking  an 
interest  under  it,  but  nevertheless  admissible  to  prove  a  collateral 
fact.  The  very  case  cited  by  Mr.  Crowder^  of  a  lessee  altering 
for  the  benefit  of  the  lessor,  illustrates  the  ground  on  which  our 
judgment  ought  to  proceed.  Though  it  may  be  true  that  he  lost 
the  benefit  of  the  term,  yet  the  instrument  would  be  available, 
even  though  altered  by  himself,  to  show  the  amount  of  bygone 
rent  due  for  the  occupation.  I  think  Mr,  Halcovib  has  put  the 
present  case. on  its  true  ground.  The  declaration  alleges  a 
tenancy,  (which  is  not  denied),  and  a  distress  for  more  rent  than 
was  due,  which  is  the  point  in  issue :  a  distress  is  proved  in 
No.  85 ;  all  the  evidence  applied  to  that  house,  and  tiiere  is  no 
suggestion  that  the  landlord  has  demised  any  other;  and  to  show 
the  amount  of  the  rent,  this  agreement  is  put  in.  Now,  suppose 
it  never  to  have  been  altered,  and  to  stand  No.  38 — the  plaintiff 
[  *816  ]  might  have  shown  that  the  ^defendant  had  no  house  No.  38,  or 
any  other  circumstances  to  prove  that  No.  88  was  an  immaterial 
part  of  the  description.  Supposing  the  landlord,  having  but 
one  house  in  Broad  Street,  had  put  a  wrong  number  into  the 
agreement,  and  had  let  the  party  into  possession  under  it — 
would  it  not  have  passed  any  interest?  If  the  landlord  said, 
''This  lease  does  not  apply  to  the  house  you  occupy,"  the 
tenant  would  answer,  ''  Y6s,  I  show  that  it  does :  you  let  me 
into  No.  35,  having  signed  this  paper  with  me :  the  instrument 
is  binding  as  to  all  its  other  terms."  Again,  if  No.  85  was  the 
house  intended,  I  am  clearly  of  opinion  that  parol  evidence  was 
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receivable  to  show  that  the  38  was  a  mistake.  If  there  were  any  HuTCHiNa 
suggestion  that  the  defendant  had  any  other  house,  the  case  scott. 
might  be  different ;  but  we  must  take  the  facts  to  be,  that  the 
parties  really  and  bond  Jide  intended  to  let  No.  85,  and  that  the 
whole  controversy  was  about  that  house.  If,  then,  the  plaintiff 
lost  his  interest  in  the  term  by  the  alteration,  it  is  nevertheless 
admissible  to  show  the  terms  on  which  he  held  No.  85.  No  case 
has  gone  the  length  of  saying  that,  when  a  deed  is  altered,  and 
thereby  vitiated,  it  ceases  to  be  evidence :  it  may  be  so  with 
reference  to  the  stamp  laws : — there  is  no  occasion,  however,  in 
the  present  case,  to  raise  the  general  question.  The  old  law  was, 
no  doubt,  much  more  strict  than  it  has  been  in  modem  times. 
Originally,  there  could  be  no  such  thing  as  founding  upon  a  deed 
without  making  profert  of  it ;  and  it  was  but  an  invention  of  the 
pleaders,  growing  out  of  a  decision  of  Lord  Mansfield's,  to 
allege,  as  an  excuse  for  not  making  profert,  a  loss  of  the  deed 
by  time  and  accident ;  founded  on  the  presumption  to  be  derived 
from  long  possession  and  enjoyment.  I  can  hardly  see  how  such 
a  course  is  consistent  with  the  old  authorities  which  say  that  any 
alteration,  even  by  a  stranger,  shall  vitiate  a  deed.  If  it  be  so 
altered  as  to  leave  no  evidence  of  what  it  originally  was,  that 
may  prevent  any  party  from  using  it ;  or  if  it  be  ^altered  in  a  [  *817  ] 
material  part  by  a  party  taking  a  benefit  under  it,  that  may 
prevent  him  even  from  showing  what  it  originally  was.  Here, 
however,  it  is  sufficient  to  decide  that  this  agreement  was 
evidence  to  prove  the  terms  of  the  holding ;  and  there  was  no 
evidence  of  any  other  holding  than  that  of  the  house  No.  35. 

BoLLAND,  B.,  concurred. 

Albebson,  B.  : 

This  is  an  agreement,  and  the  rules  as  to  deeds,  to  which  there 
is  a  plea  of  non  est  factum^  are  not  applicable.  Then  we  are  to 
look  to  the  instrument,  to  see  what  was  originally  the  intention 
of  the  parties ;  and  if  it  had  remained  No.  88,  I  think  it  was 
admissible  in  evidence. 

GuRNEY,  B.,  concurred. 

Rule  discharyed. 
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»f^  TINLEY  V.  POETEB. 

Exek.oj 
Pleas, 

[822] 


Exek.0/       (2  Meeson  &  Welsby,  822—823;  S.  C.  6  L.  J.  (N.  S.)  Ex.  233;  5  Dowl. 
^^^*'  P.  C.  744.) 


In  order  to  ground  a  motion  for  an  attachment  for  disobedience  to  a 
writ  of  Buhpcena  ad  testificandum,  the  affidavit  must  state  that  the  party 
was  a  material  witness. 

In  Easter  Term  last,  Cresswell  had  obtained  a  rule  nisi  for  an 
attachment  against  John  Askew  for  not  attending  at  the  trial  of 
a  cause  at  the  last  Liverpool  Assizes,  pursuant  to  a  writ  of 
subpoena  ad  testificandum.  The  rule  was  obtained  on  an  affidavit 
of  the  service  of  the  subpoena ;  that  a  note  was  sent  to  the  witness 
the  evening  before  the  cause  was  tried,  informing  him  that  the 
cause  was  likely  to  be  tried  early  the  following  morning,  but 
thatj  although  called  upon  his  subpoena,  he  did  not  attend ;  but 
it  did  not  state  that  he  was  ''  a  material  and  necessary  witness." 
The  affidavit  in  answer  stated  that  Askew  sent  his  clerk  to  the 
Court  to  wait  till  the  cause  was  called  on,  and  then  to  come  and 
inform  him  of  it ;  that  his  clerk  did  so ;  but  that  in  the  mean- 
time he  had  been  obliged  to  leave  his  office  on  his  duties  as 
harbour-master,  and  that  he  did  not  return  until  the  cause 
was  tried. 

Alexander  now  showed  cause : 

There  is  the  same  vice  in  this  affidavit  as  there  was  in  the 
affidavit  in  Taylor  v.  Willans  (i),  where  it  was  held,  that,  to 
render  a  person  liable  to  an  attachment  for  not  attending  upon  a 
[  *A23  ]  subpoena,  *it  is  incumbent  on  the  party  applying  to  state  that  he 
was  a  material  and  necessary  witness  for  him.  Unless  a  clear 
case  of  contempt  be  made  out,  the  Court  will  not  interfere. 

Cresswell,  contra  : 

The  witness,  having  been  served  with  the  subpoena,  was  bound 
to  attend,  unless  it  was  intimated  to  him  that  he  would  not 
be  examined. 

(Lord  Abinger,  C.  B.  :  You  may  have  another  remedy 
by  action.) 

(1)  4  M.  &  P.  59. 
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There  are  many  cases  in  which  an  attachment  would  be  granted  Tinley 
where  no  action  can  be  maintained.  If  it  had  been  shown  that  porteb. 
there  had  been  any  misconduct,  or  any  abuse  of  the  process  of 
the  Court,  an  attachment  would  not  lie ;  but  if  not,  the  Court 
will  grant  an  attachment  for  disobedience  to  the  mhpcena.  Here 
there  was  nothing  to  show  that  the  plaintiff  did  not  bond  fide 
intend  to  avail  himself  of  Askew's  evidence,  but  the  contrary,  for 
a  note  was  sent  to  him  the  evening  before,  informing  him  that 
the  cause  was  likely  to  be  tried  early  the  following  morning. 

Lord  Abinoeb,  C.  B.  : 

We  must  take  the  case  in  the  Common  Pleas  as  an  authority, 
that  where  a  party  seeks  to  obtain  an  attachment,  the  affidavit 
must  state  that  he  was  a  material  witness. 

Parke,  B.  : 

We  are  bound  by  the  decision  of  the  Court  of  Common  Pleas. 
It  appears  to  me  rather  a  new  practice,  but  as  it  has  been  so 
decided,  we  must  respect  that  authority. 

The  rest  of  the  Court  concurred. 

livle  discharged. 


CHAPPELL  V.  POLES  and  Others.  imt. 

(2  Meeson  &  Welsbj-,  867—873.)  Exch.  of 

Where  a  party  paid  money  to  parish  officers,  to  exonerate  him  from 
all  charges  and  expenses  that  might  occur  ham  a  bastard  child,  affiliated  '-  ^ 
on  him,  and  the  child  died  during  the  same  year,  whilst  they  continued 
in  office :  Held,  that  an  action  for  money  had  and  received  was  main- 
tainable against  those  parish  officers,  to  recover  the  money  not  expended 
in  maintaining  the  child,  although  they  had  since  quitted  office,  and 
handed  over  the  money  to  their  successors. 

SemUe,  also,  that  the  whole  sum  so  paid  was  money  had  and  received 
to  the  plaintiff* B  use,  from  the  time  it  was  so  paid,  as  the  contract  was, 
from  the  beginning,  illegal  and  void. 

Assumpsit  for  money  had  and  received.  Pleas,  non-assumpsit, 
and  a  set-off  for  the  sum  of  52.  28. 

The  cause  was  tried  before  Williams,  J.,  at  the  last  Spring 
Assizes  for  the  county  of  Somerset,  when  it  appeared  that  the 
plaintiff  had  been  the  father  of  an  illegitimate  child,  and  that 
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Ghappbll  this  action  was  bronght  against  the  defendants,  who  were  the 
PoLBs.  churchwardens  and  overseers  of  the  parish  in  which  the  child 
was  bom,  to  recover  back  from  them  a  snm  of  money  which  he 
had  paid  them  to  exonerate  him  from  the  charge  of  its  mainten- 
ance. The  child  was  bom  on  the  19th  of  April,  1882,  daring  the 
year  that  the  defendants  were  in  office.  In  the  month  of  Jane, 
1882,  an  order  of  filiation  was  made  apon  the  plaintiff,  requiring 
him  to  pay  the  sum  of  2Z.  7«.  for  expenses  already  incurred,  and 
2s.  per  week  as  long  as  the  child  should  continue  chargeable 
to  the  parish.  On  the  18th  of  September,  the  plaintiff  paid  to 
the  defendants,  through  the  hands  of  his  uncle,  who  had  money 
of  the  plaintiff's  in  his  hands,  the  sum  of  SOL,  and  a  receipt  was 
given,  signed  by  all  the  defendants,  which  stated  it  to  have  been 
received  "  to  exonerate  him  (the  plaintiff)  from  all  further  charges 
and  expenses  that  may  occur  from  a  certain  base  child  sworn  to 
him,"  &c.  The  child  died  on  the  26th  of  January,  1883.  When 
the  defendants  went  out  of  office,  at  Lady  Day,  1888,  there  was 
a  balance  of  parish  money  in  their  hands  amounting  to  1161. 12«., 
in  which  balance  was  included  the  sum  of  80/.  received  from  the 
plaintiff;  and  this  amount  they  handed  over  to  their  successors 
on  going  out  of  office.  It  appeared,  however,  that  the  defendants 
had  expended  the  sum  of  5/.  2s.  in  maintaining  the  child,  and 
this  was  the  subject  of  the  set-off.  The  jury  found  a  verdict  for 
[  *868  ]  the  plaintiff  *for  242.  18^.,  being  the  balance  of  the  802.,  after 
deducting  the  sum  of  61,  28.  so  expended.  The  learned  Judge 
gave  the  defendants  leave  to  move  to  enter  a  nonsuit ;  and  Erie 
having  in  Easter  Term  obtained  a  rule  accordingly, 

[After  argument :] 

[  871  ]       Lord  Abingbr,  C.  B.  : 

In  deciding  this  case,  if  we  adhere  to  the  principles  of  the 
series  of  decided  cases,  we  must  consider  this  point  as  settled, 
and  that  the  plaintiff  is  entitled  to  recover.  The  case  of  Rex 
V.  Martin  (i)  is  in  one  respect  distinguishable — as,  under  the 
particular  circumstances  of  that  case,  the  party  was  boand  to 
pay  over  the  money.     Lord  Ellenborouoh  had  before  decided 

(1)  11  B.  B.  674  (2  Camp.  100,  268). 


VOL.  XLvi.]     1837.     EX.     2  MEE.  &  W.  871—872.  781 

that  sach  a  contract  was  illegal,  and  that  the  money  might  Le     Cuappell 

recovered  back.    I  am  disposed  to  refer  that  part  of  the  judgment       polbs. 

in  Hex  v.  Martin^  in  which  it  is  said  that  the  officer  is  subject  to 

an  indictment,  to  such  a  portion  of  the  money  as  he  was  bound 

to  pay  over.    Here  the  contract  of  indemnity  was  not  a  contract 

which  the  law  warranted.     But  supposing  we  should  consider 

the  contract  lawful,  as  an  indemnity  to  the  parish  officers — the 

death  *of  the  child  left  the  other  money  in  their  hands,  which,       [  *872  ] 

at  all  events,  they  ought  to  have  repaid  to  the  father,  after  the 

object  of  the  payment  by  him  had  been  exhausted.    I  do  not 

think  they  were  authorised  to  pay  it  over  to  the  parish.    Even 

in  the  narrowest  construction  of  the  case  he  would  be  entitled  to 

recover  the  money  not  expended.    But  the  better  way  is  to  put 

it  on  the  broader  ground,  and  then,  from  the  decided  cases,  it  is 

clear  the  money  was  paid  upon  an  unlawful  consideration. 

Parke,  B.  : 

I  am  of  the  same  opinion,  and  think  the  plaintiff  is  entitled 
to  recover.  Mr.  Erie  has  properly  conceded  that  the  action  is 
maintainable  in  some  cases.  The  case  of  Clark  v.  Johnson  (i) 
not  only  decided  that  a  security  given  was  void,  but  that  money 
paid  to  parish  officers  as  an  indemnity  was,  under  these  circum- 
stances, illegal,  and  that  the  plaintiff  had  a  right  to  disaffirm 
the  contract,  and  recover  back  the  money  paid  over.  Mr.  Justice 
Lawrence  had  before  decided  that  the  parties  were  not  in  pan 
delicto.  The  Statute  of  Limitations  would  begin  to  run  from  the 
moment  the  money  was  paid  to  the  parish  officer.  The  judgment 
of  the  Court  of  Common  Pleas  has  gone  the  length  of  saying,  that 
the  parish  has  no  right  to  take  any  indemnity  except  that  which 
is  in  accordance  with  the  statutes.  But  assuming  that  this  is  a 
legal  contract,  and  that  the  money  was  properly  deposited  in  the 
hands  of  the  defendants  to  indemnify  themselves,  even  in  that 
point  of  view  the  plaintiff  would  be  entitled  to  recover  any  money 
remaining  in  their  hands  upon  the  death  of  the  child ;  and  the 
implied  undertaking  to  pay  the  money  over  to  their  successors, 
which  Mr.  Erie  suggests,  could  not  arise,  as  the  only  ground  on 
which  it  could  be  presumed  wouIJ  be  that  the  child  continued 

(1)  3  Bing.  425. 
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CuAPPKLL  chargeable  to  the  parish :  but  if  the  child  dies  daring  the  con- 
Pow.  tinaance  in  office  of  those  who  received  the  money,  *there  would 
[  *873  ]  be  no  presumed  direction  on  the  part  of  the  father  to  pay  it  over 
to  any  one.  Then  we  have  the  express  decision  of  Lord  Ellbn- 
BORouoH,  in  Townsan  v.  Wilson  (i),  upon  the  principal  point.  It 
seems  to  me,  however,  that  this  was,  from  the  beginning,  a  void, 
illegal  contract ;  that  from  the  first  it  was  money  had  and  received 
to  the  plaintiff's  use,  and  therefore  the  action  was  properly 
brought  against  the  present  defendants. 

BoLLAND,  B.,  and  Gurnet,  B.,  concurred. 

Rule  discharged. 

1837.  WALKER  AND  Another  v.  RICHARDSON. 

Exch.  of       (2  Meeson  &  Welsby,  882-^93 ;  S.  C.  1  M.  &  H.  251 ;  6  L.  J.  (N.  S.)  Ex.  229.) 
Pleas. 
P  ggg  -I  Where  lands  are  already  in  mortmain,  being  Tested  in  an  ecclesiastical 

corporation,  a  lease  of  such  lands  to  charitable  uses  is  not  within  the 
statute  9  Geo.  II.  c.  36,  ss.  1,  3(2). 

A.  having  granted  a  lease  to  B.  for  21  years,  before  the  expiration  of 
that  term  granted  another  lease  of  the  same  premises  to  C.  No  surrender 
in  writing  of  B.*s  interest  was  shown,  but  the  lease  granted  to  him  was 
produced  from  A.'s  custody,  with  the  seals  torn  off;  and  it  was  proved 
to  be  the  custom  to  send  in  the  old  leases  to  A.'s  office,  before  a  renewal 
was  made ;  and  which  old  leases  were  thereupon  cancelled  by  A.'s  officer : 
Held,  that  this  was  evidence  from  which  the  jury  might  presume  that 
B.  had  assented  to  the  grant  of  the  lease  to  C,  so  as  to  determine  his 
interest  by  act  and  operation  of  law. 

Indebitatus  assumpsit,  for  certain  tolls  and  duties  before 
that  time  due,  and  of  right  payable,  by  the  defendant  to  the 
plaintiffs.    Plea,  Non  assumpsit. 

The  plaintiffs  by  their  particulars  claimed  *'  the  sum  of  129.  6d. 
for  five  tolls  and  duties,  called  anchorage  and  plankage  tolls  and 
duties,  at  2«.  6d.  each,  due  in  respect  of  a  vessel  called  the 
Majestic,  which  in  the  month  of  July  and  August  last,  came  into 
the  Biver  Tees,  and  took  on  board  and  delivered  five  several 
cargoes  there." 

At  the  trial  before  PattesOn,  J.,  at  the  last  Assizes  for  the 
[  *883  ]       county  of  Durham,  it  appeared  that  the  plaintiffs  were  *the 

(1)  1  Camp.  396.  Vict.  c.  42).    And  see  the  substituted 

(2)  Hepealed  by  the  Mortmain  and      provisions  of  this  Act. — ^B.  C. 
Charitable  Uses  Act,  1888  (51  &  52 
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sarviving  lessees,  ander  the  Bishop  of  Durham,  of  the  port  of      walker 

Stockton,  and  of  a  certain  toll  or  duty  called  anchorage  and  Richardson. 

plankage,  claimed  to  be  due  from  all  ships  entering  the  Biver 

Tees,  and  loading  or  unloading  there ;   and  the  defendant  was 

the  registered  owner  of  a  steam  packet  called  the  Majestic, 

which  traded  between  London  and  Middleborough,  a  town  on 

the  Yorkshire  side  of  the  Tees ;  and  the  question  was,  whether 

the  landing-place  at  Middleborough,  upon  the  Yorkshire  side  of 

the  Tees,  where  the  defendant  had  landed  and  taken  in  cargoes, 

was  within  the  port  of  Stockton.     The  plaintiffs,  in  order  to 

prove  their  right,  put  in  evidence  a  series  of  old  leases  for  the 

term  of  twenty-one  years,  from  the  Bishop  of  Durham  to  the 

mayor  and  corporation  of  Stockton,  from  the  year  1820  down  to 

and  including  the  lease  under  which  the  plaintiffs  immediately 

claimed,  which  was  dated  the  14th  of  September,  1829.     These 

leases  were  demises,  some  of  the  ''port  or  creek  of  Stockton," 

others  of  the  ''port,  haven,  or  creek  of  Stockton."    The  lease 

under  which  the  plaintiffs  claimed  was  made  between  William, 

Lord  Bishop  of  Durham,  of  the  one  part,  and  the  plaintiffs  and 

two  other  persons,  who  were  since  dead,  of  the  other  part,  and 

thereby  the  Bishop  demised  the  "port,  haven,  and  creek  of 

Stockton,"  and  the  anchorage  and  plankage,  and  all  the  sums  of 

money,  duties,  and  benefits  arising  or  in  any  way  growing  due 

to  him,  of  and  from  the  anchorage  and  plankage  of  any  ship,  &c., 

arriving  at  the  port,  haven,  or  creek  of  Stockton,  to  hold  the 

same  for  the  term  of  twenty-one  years,  yielding  and  paying 

during  the  term  to  the  Bishop  and  his  successors  the  rent  of 

208."     There  was  then  the  following  clause :  "  And  it  is  agreed 

that  the  premises  are  so  demised  upon  trust,  that  the  said 

lessees,  their  executors,  administrators,  and  assigns,  shall  from 

time  to  time  apply  and  dispose  of  the  profits  to  arise  from  the 

above  demised  premises,  for  the  making  and  repairing  the  public 

streets  and  pavements  within  the  borough  of  Stockton,  *or  for  or       [  '884  ] 

towards  the  payment  of  the  debts  contracted  on  that  or  any  other 

occasion,  or  for  other  public  uses  within  the  said  borough,  and  for 

the  public  advantage  and  convenience  thereof,  in  such  manner  as 

the  mayor,  aldermen,  and  burgesses  of  Stockton  aforesaid,  for 

the  time  being,  from  time  to  time  to  be  assembled  at  the  Courts 
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Walkeb  to  be  held  for  the  said  borough,  or  the  major  of  them,  shall  from 
Richardson,  time  to  time  direct  or  approve."  This  lease  had  affixed  to  it  the 
episcopal  seal  of  the  Bishop  of  Durham,  was  attested  by  one 
witness,  and  not  enrolled  in  Chancery.  It  was  objected  on  the 
part  of  the  defendant,  that,  as  the  profits  were  to  be  applied  to 
charitable  purposes,  the  lease  ought  to  have  been  attested  and 
enrolled  pursuant  to  the  statute  9  Geo.  II.  c.  86,  s.  1;  the 
learned  Judge  however  admitted  the  lease  in  evidence,  giving  the 
defendant  leave  to  move  to  enter  a  nonsuit  upon  this  point. 

It  further  appeared,  that  in  the  year  1822  the  Bishop  had 
granted  a  lease  of  the  same  premises  for  twenty-one  years  to  two 
persons,  named  Hutchinson  and  Baisbeck,  who  had  assigned 
that  lease  to  the  plaintiffs  and  the  two  persons  whom  they  had 
survived,  and  that  these  parties  had  taken  the  above  new  lease  of 
September,  1829,  from  the  Bishop  in  their  own  names.  In  order 
to  show  a  surrender,  the  former  lease  of  1822  was  produced  from 
the  Auditors  Office  of  the  Bishop  of  Durham  in  a  cancelled 
state;  and  it  was  proved,  by  the  officer  having  the  custody  of 
the  old  leases,  to  be  the  custom,  that  when  a  new  lease  was 
granted,  the  old  lease  was  sent  in  uncancelled,  and  cancelled  then 
by  the  Bishop's  officer.  It  was  objected  that  the  mere  production 
of  this  lease,  cancelled,  from  the  Bishop's  custody,  was  not 
sufficient  evidence  of  a  surrender  of  a  former  term ;  and  if  bo, 
the  plaintiffs  had  no  title  to  maintain  the  action.  The  learned 
Judge,  however,  thought  that  there  was  sufficient  evidence  of  a 
surrender.  The  jury  having  found  a  verdict  for  the  plaintiffs, 
[  •sss  ]  *  Alexander,  in  Easter  Term  last,  obtained  a  rule  to  show  cause 
why  that  verdict  should  not  be  set  aside  and  a  nonsuit  entered, 
or  why  a  new  trial  should  not  be  granted.    Against  this  rule 

Cressuell  and  Stephen  Temple  now  showed  cause : 

This  is  not  a  lease  within  the  meaning  of  the  statute  9  Geo.  II. 
c.  86,  the  objects  of  it  not  being  such  as  are  contemplated  by  that 

[  886  ]  Act.  *  *  But  it  may  fairly  be  doubted  whether  this  lease 
would  fall  within  the  statute  at  all,  as  this  property,  being  vested 
in  the  Bishop  of  Durham  in  his  corporate  capacity,  is  already  in 
mortmain.     This  is  a  lease  granted  by  the  Bishop  in  his  cor- 

[  •887  J      porate  capacity,  and  therefore  not  within  the  *statute.     The 
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statute  introdaces  words  applicable  to  corporations  as  parties      Walkbb 
taking  property,  but  not  as  parties  granting.  Biohabdbon. 

Secondly.  There  was  sufficient  evidence  from  which  the  jury 
might  presume  a  surrender  of  the  former  lease  of  1822.    *    *    * 

Alexander,  Addison^  and  Orey,  contra : 

It  has  been  urged,  that  if  the  lease  is  good  for  some  of  the 
purposes  ^mentioned  in  the  lease,  then  it  is  valid.  The  general  [  ^888  ] 
rule,  drawn  from  a  summary  of  the  cases,  is  well  stated  in 
Shelford  on  the  Law  of  Mortmain,  188 :  ''  Although  a  positive 
trust  directing  money  to  be  laid  out  in  the  purchase  of  lands 
for  charitable  uses,  is  void,  yet,  if  there  be  sufficient  room  for 
the  Court  to  say  that  a  discretionary  power  is  given  to  the 
trustees  to  lay  out  the  money  either  in  the  funds  or  in  lands, 
the  gift  will  be  sustained ;  for  where  a  testator  has  pointed 
out  two  modes,  the  one  consistent  with  the  statute,  the  other 
inconsistent  with  it,  the  Court  will  adopt  that  which  is  legal, 
and  carry  it  into  effect ;  but  it  is  necessary  in  all  these  cases 
to  see  whether  the  testator  has  given  such  an  option,  and 
whether  there  is  an  ultimate  object  consistent  with  the  statute, 
or  not."  Now  here  there  is  no  such  option,  and  no  ultimate 
object  consistent  with  the  statute.  *  *  It  has  been  said  [  889  ] 
that  the  only  object  of  the  statute  was  to  prevent  lands  from 
going  into  mortmain  ;  but,  as  stated  in  Shelford  on  the  Law  of 
Mortmain  (i),  ''The  object  of  that  Act  was  not  to  prevent 
alienations  in  mortmain ;  but  in  the  first  place  to  require  the 
conveyances  of  lands  to  charitable  uses  to  be  made  by  deed 
enrolled  within  twelve  months  before  the  grantor's  death,  and 
to  prevent  devises  of  real  property,  or  any  interest  therein,  or 
bequest  of  money  to  be  laid  out  in  any  such  interest,  for  any 
charitable  purpose  whatever."  And  suppose  the  object  to  be 
not  only  to  prevent  alienations  in  mortmain,  but  also  to  give 
publicity  to  any  gift  or  conveyance  of  any  lands  for  charitable 
purposes,  the  lands  being  already  in  mortmain  does  not  affect 
the  question. 

(Aldbbson,  B.  :  The  statute  would  seem  not  to  extend  to  the 
present  case,  since  it  speaks  in  the  preamble  of  improvident 

(1)  P.  21. 
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Walkbb     alienaidons  or  dispositions  made  by  languishing  or  dying  per- 
BicHABDsoN.  sons  '' to  the  disherison  of  their  lawful  heirs,"  which  words 
are  not  appheable  to  a  body  corporate.) 

It  has  been  decided  that  leaseholds  for  a  term  of  years  are 
within  the  statute :  AUamey-General  v.  Graves  (i).  The  word 
''  heirs  "  in  such  a  case  would  be  inapplicable,  as  the  property 
would  go  to  the  executor  and  not  to  the  heir.  The  language 
of  the  8rd  section  is  general,  prohibiting  any  gift  to  a  charitable 
use  in  any  other  mode  than  that  required  by  the  statute,  and 
it  is  not  controlled  by  the  preamble  to  the  first  section. 

(Lord  Abinobb,  G.  B.  :  The  general  rule  is,  that  the  preamble 

may  extend,  but  cannot  restrain,  the  effect  of    a  particular 

clause ;  but  the  difficulty  is  in  applying  the  statute  to  a  case 

[  ^890  ]      where,  as  here,  the  granting  party  could  not  make  a  *will, 

and  the  land  could  not  be  devised. 

Pabkb,  B.  :  A  devise  to  the  Bishop  of  Durham  for  charitable 
purposes  would  be  void,  as  being  in  mortmain;  but  this  pro- 
perty is  already  in  mortmain ;  then  how  can  it  be  in  a  worse 
situation  than  it  was  before  ?) 

The  8rd  section  is  general,  and  requires  that  all  gifts  or  con- 
veyances to  any  charitable  use  shall  be  absolutely  void  unless 
the  forms  are  complied  with. 

(Pabke,  B.  :  The  Brd  section  must  be  construed  with  refer- 
ence to  the  enacting  part  of  the  1st  section,  which  refers  to 
grants  by  any  person  or  persons  whatever — that  extends  only 
to  grants  by  natural  persons.) 

Secondly,  the  mere  fact  of  the  former  lease  having  been  found 
cancelled  in  the  custody  of  the  Bishop's  officer  would  not 
amount  to  a  surrender  of  the  term  to  satisfy  the  Statute  of 
Frauds.     ♦    ♦    ♦ 

LoBD  Abinobb,  G.  B.  : 

This  case  has  been  very  fully  investigated,  both  here  and 
[  *89l  ]      at  the  trial,  and  I   am    of   ^opinion  that  the  rule  must  be 

(1)  Ambl.  165. 


VOL.  XLVi.]     1887.    EX.    2  MEE.  &  W.  891—892.  787 


discharged.  The  first  question  is,  whether  this  lease  is  void,  as  Walkbb 
not  having  been  executed  with  the  formalities  required  by  the  biohabdson 
statute  9  Geo.  IV.  c.  86.  It  appears  to  me  that  this  is  a  case 
not  within  the  Act,  as  the  statute  by  the  first  section  contem- 
plates cases  where  there  is  a  gift  by  any  ^'  person  or  persons," 
and  where  the  property  might  be  the  subject  of  a  devise  by 
will,  which  cannot  be  the  case  here.  The  8rd  section  does 
not  carry  the  case  any  further,  as  it  merely  enacts  that  con- 
veyances not  made  according  to  the  statute,  in  cases  which 
are  within  the  statute,  shall  be  void.  This  property  is  already 
in  mortmain,  and  therefore  the  statute  does  not  apply.  The 
second  objection  was,  that  there  was  no  evidence  of  a  surrender 
of  the  lease  granted  in  1822,  and  therefore  the  plaintiffs  were 
not  entitled  to  recover.  This  objection  arises  upon  an  attempt 
to  set  up  the  jm  tertii  in  exoneration  of  the  defendant.  It  has 
been  said,  also,  that  the  interest  of  the  cestuis  que  trust  cannot 
be  looked  at  in  courts  of  law ;  but  in  many  cases  their  interests 
have  been  considered,  and  courts  of  law  will  prevent  a  trustee 
from  doing  anything  to  the  prejudice  of  the  cestui  que  trust. 
But  it  is  urged  that  the  custom  of  depositing  old  leases  in  the 
Bishop's  office,  from  which  it  may  be  presumed  that  there  was 
a  surrender  in  this  case,  is  not  to  prevail  against  the  8rd  section 
of  the  Statute  of  Frauds ;  but  all  the  jury  are  asked  to  presume, 
in  order  to  satisfy  the  statute,  is  that  the  new  lease  was  granted 
with  the  consent  of  the  old  lessees,  as  that  would  be  a  surrender 
of  the  former  lease  by  act  and  operation  of  law ;  and  we  think 
that  may  well  be  presumed  from  the  circumstances  of  this  case. 

Pabkb,  B.  : 

I  am  also  of  opinion  that  this  rule  must  be  discharged. 
The  learned  Judge  reserved  the  question,  whether  this  was  a 
lease  within  the  prohibition  of  the  statute  9  Geo.  II.  c.  86. 
It  appears  to  me  to  be  neither  within  ^the  words  nor  the  spirit  [  *892  ] 
of  that  Act.  The  preamble  recites,  that  great  mischief  has 
arisen  from  dispositions  made  by  languishing  or  dying  persons, 
to  persons  who  would  hold  in  perpetuity,  to  the  disherison  of 
their  lawful  heirs.  Now,  this  is  a  grant  by  a  body  corporate, 
and  not  within  the  letter  of  the  Act ;  neither  is  it  at  all  within 

50—2 
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Walkbb  the  spirit,  not  being  a  grant  from  a  private  individual.  K  it 
RioHABDsoN.  had  been  a  grant  by  other  persons  to  trustees  apon  these  trusts, 
I  should  have  been  inclined  to  think  the  lease  was  void,  as  most 
of  the  purposes  to  which  the  trust  fund  is  to  be  applied  are 
charitable  trusts  of  a  public  nature,  though  it  may  be  doubtful 
whether  payment  of  the  debts  of  the  corporation  can  be  so  con- 
sidered. The  second  objection  is,  that  the  legal  estate  in  the 
anchorage  and  plankage,  and  tolls,  was  in  somebody  else,  and 
therefore  that  the  plaintiffs  ought  to  have  been  nonsuited :  the 
plaintiffs  must  prove  their  case  as  strictly  as  if  they  were 
bringing  an  action  of  ejectment  for  the  soil.  The  fact  of  the 
former  lease  having  the  seals  torn  off,  was  not  used  in  evidence 
as  conclusive  of  a  surrender  of  the  former  term,  but  merely 
as  a  circumstance  fit  to  be  considered  by  the  jury,  and  I  think 
there  was  evidence  to  go  to  the  jury  of  a  surrender  by  operation 
of  law.  Before  the  case  of  Thomas  v.  Cook  (i),  I  should  have 
had  some  difficulty  on  this  point,  but  that  is  a  recognised  case, 
where  the  assent  of  the  former  tenant  that  another  should  hold 
in  his  place,  was  held  to  constitute  as  valid  a  surrender  of  the 
first  interest  by  act  and  operation  of  law,  as  if  the  former 
tenancy  had  been  determined  in  writing.  Here,  I  think  there 
was  evidence  for  the  jury  of  the  consent  of  the  first  lessees, 
not  only  from  the  cancelling  of  the  lease  to  them,  but  also 
from  the  user  at  the  Bishop's  office,  of  taking  the  old  leases 
there  before  a  new  one  was  granted. 

BOLLAND,  B. : 

I  am  also  of  opinion  that  this  rule  ought  to  be  discharged, 
[  *S98  ]  and  that  this  case  is  not  within  the  statute  *9  Geo.  11.  c.  86. 
I  entertained  doubts  as  to  the  surrender  of  the  former  lease 
by  operation  of  law,  until  they  were  removed  by  some  of  the 
cases  that  have  been  cited.  It  is  clear  that  cancelling  alone 
would  not  be  sufficient,  and  I  think  no  great  weight  is  to  be 
attached  to  the  fact  of  the  old  lease  being  found  cancelled  in 
the  Bishop's  office  ;  but  when  I  find  there  is  a  custom  of 
returning  the  old  leases  there  before  a  renewal  or  re-grant, 
and  when  I  look  at  the  lease,  and  see  who  the  parties  are,  and 
(1)  20  E.  R.  714  (2  Stark.  450). 
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by  operation  of  law.  ^  ,    ,.    , 

Rule  discharged. 


IN  THE  EXCHEQUER  CHAMBER. 


C^uimber, 

[894] 


In  Ebbob. 
Sib   MOLYNEUX   HYDE    NEPEAN,   Bart.   v.   DOE        mi. 

D.    KNIGHT.  Exoheguer 

(2  Meeflon  &  Welsby,  894—914 ;  S.  0.  1  M.  &  H.  291.) 

When  a  party  has  been  absent  seven  years  without  having  been  heard 
of,  the  presumption  of  law  then  arises  that  he  is  dead ;  but  there  is  no 
legal  presumption  as  to  the  time  of  his  death  (1). 

By  the  statute  3  &  4  Will.  IV.  c.  27,  ss.  2  (2),  3,  the  doctrine  of  non- 
adverse  possession  is  done  away  with,  except  in  the  cases  provided  for 
by  s.  15 ;  and  an  ejectment  must  be  brought  within  twenty  years  after 
the  original  right  of  entry  of  the  plaintiff  (or  of  the  party  under  whom 
he  claims)  accrued,  whatever  be  the  nature  of  the  defendant's  possession. 

This  was  an  ejectment,  commenced  in  Hilary  Term,  1884,  to 
recover  possession  of  copyhold  premises  in  the  parish  of  Loders, 
in  the  county  of  Dorset,  (being  the  same  premises  claimed  in 
the  cause  of  Doe  d.  Knight  v.  Nepean  (a),  and  was  tried  before 
Patteson,  J.,  at  the  Dorsetshire  ^Spring  Assizes,  1885,  when  the  [  *895  ] 
following  evidence  was  given  on  the  part  of  the  plaintiff: 

2nd  January,  1788. — At  a  Court  held  this  day  for  the  manor 
of  Loders,  Matthew  Knight  took  of  the  lord  certain  copyhold 
tenements  called  the  Roofless  Living  and  Home  Living,  (being 
part  of  the  premises  in  question  in  this  cause),  to  hold  to  him 
the  said  Matthew  Enight  and  Edward  Knight  (his  brother), 
and  Elizabeth  Mary  Davies,  for  their  lives,  and  for  the  life  of 
the  longest  liver  of  them,  successively. 

16th  October,  1794.— At  a  Court  held  this  day,  the  said 
Matthew  Knight  took  of  the  lord  a  certain  copyhold  tenement 

(1)  See  later  authorities  collected     Vict.  c.  57,  s.  9. 

in  the  notes  to  the  principal  case,         (3)  5  £.   &  Ad.  86;   S.  C.  nom. 
2  Sm.  L.  0.,  10th  ed.  632.— P.  P.  Doe  d.  Shde  v.  Nepean,  2  N.  &  M. 

(2)  S.  2  has  been  repealed:  37  &  38     219. 
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called  Mabys  Hay,  (being  other  part  of  the  premises  in  qaestion), 
to  hold  to  him  the  said  Matthew  Enight  and  Bice  Davies  Knight 
his  son,  for  their  lives,  and  the  life  of  the  longest  liver  of  them, 
saccessively,  in  reversion  immediately  after  the  determination 
of  the  estate  of  Henry  Budden  therein. 

20th  March,  1797. — ^At  a  Court  held  this  day,  George  Bagster 
and  Nathaniel  Taylor,  as  assignees  of  the  said  Matthew  Enight, 
a  bankrupt,  were  admitted  tenants  to  the  said  tenements  called 
Boofless  Living,  Home  Living,  and  Mabys  Hay,  except  oat  of 
the  latter  as  to  one  close  called  Sheep  Acres,  to  which  they  were 
admitted  tenants  in  reversion  of  the  said  Henry  Badden. 

At  the  same  Court,  George  Enight  took  of  the  lord  the 
reversion  of  the  said  tenements  called  Boofless  Living  and 
Home  Living,  to  hold  to  Paul  Slade  Enight  (the  lessor  of  the 
plaintiff)  and  Thomas  Clothier  Enight,  sons  of  the  said  George 
Enight,  for  their  lives,  and  the  life  of  the  longest  liver  of  them, 
successively,  after  the  determination  of  the  estate  and  interest 
which  the  said  George  Enight  claimed  to  have  for  the  life  of  the 
said  Matthew  Enight  his  brother. 

And  at  the  same  Court,  there  was  entered  a  letter  of  attorney, 
dated  18th  March,  1797,  whereby  the  said  *George  Bagster  and 
Nathaniel  Taylor  appointed  Bichard  Travers  their  attorney,  to 
take  admittance  of  the  said  tenements  called  Boofless  Living, 
Home  Living,  and  Mabys  Hay,  together  with  the  said  close 
called  Sheep  Acres,  and  to  surrender  the  same  to  the  use  of  the 
said  George  Enight,  his  executors,  administrators,  and  assigns, 
for  the  life  of  the  said  Matthew  Enight. 

In  August,  1806,  Thomas  Clothier  Enight  died.  In  December 
in  the  same  year,  or  early  in  1807,  Matthew  Enight  went  to 
America ;  and  in  the  month  of  May,  1807,  a  letter  was  received 
from  him,  but  he  was  never  heard  of  afterwards. 

Matthew  Enight  was  in  possession  of  the  premises  in  question 
for  the  three  years  preceding  his  bankruptcy,  which  happened 
in  1797 ;  and  after  that  event  George  Enight  entered  into 
possession  of  the  same  premises  as  the  purchaser  of  Matthew 
Enight's  interest,  and  continued  in  such  possession  till  his 
death ;  but  he  was  never  actually  admitted  tenant  to  the  lord. 

On  the  1st  of    August,   1807,  George  Enight  executed  an 
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indentore  of  mortgage  to  the  said  Bichard  Travers,  of  all  the 
said  premises,  for  the  term  of  seventy  years  if  the  said  Matthew 
Knight  should  so  long  live,  for  securing  the  payment  of  two 
several  sums  of  8S8L  and  8762.  Soon  after  the  date  of  this 
mortgage,  all  the  premises  were  sold  to  Sir  Evan  Nepean,  the 
father  of  the  defendant  in  this  action  (the  plaintiflf  in  error), 
but  the  purchaser  was  never  admitted  tenant  to  the  lord ;  and  if 
any  formal  conveyance  was  executed,  it  had  been  lost. 

On  the  12th  December,  1807,  George  Knight  died. 

On  the  6th  April,  1808,  Sir  Evan  Nepean  granted  a  lease  of 
the  premises  to  the  said  Bichard  Travers  for  the  term  of  four- 
teen years  from  this  date,  and  Travers  underlet  the  premises  to 
George  Way,  who  occupied  them  from  the  death  of  the  said 
George  Knight  in  1807,  to  the  death  of  Travers  in  1818. 
Shortly  after  Travers's  death,  the  premises  ♦were  surrendered  by 
his  executors  to  Sir  Evan  Nepean,  who  continued  in  possession 
thereof  by  himself  or  his  tenants,  from  thence  until  his  death 
in  1822 :  and  from  that  time  to  the  present  the  defendant,  Sir 
Molyneux  Nepean,  has  been  in  the  possession  thereof. 

Upon  these  facts,  two  questions  were  raised  at  the  trial :  first, 
whether  it  was  incumbent  on  the  lessor  of  the  plaintiff  to  prove 
that  the  said  Matthew  Knight  was  actually  alive  within  twenty 
years  next  before  the  commencement  of  the  action;  secondly, 
whether  it  appeared  upon  the  evidence  that  there  had  been  an 
adverse  possession  of  the  premises  against  the  lessor  of  the 
plaintiff,  for  twenty  years  before  the  action  brought.  The 
learned  Judge  stated  his  opinion  to  the  jury  as  to  the  first  point, 
that  it  was  incumbent  on  the  lessor  of  the  plaintiff  to  prove  that 
Matthew  Knight  was  actually  alive  within  twenty  years,  and 
that  he  had  not  proved  it ;  and  as  to  the  second  point,  that  if  Sir 
Evan  Nepean  took  as  purchaser  of  the  interest  of  George  Knight 
then  his  possession  had  not  been  adverse  for  twenty  years, 
because  it  could  not  be  adverse  so  long  as  it  was  uncertain 
whether  Matthew  Knight  was  alive  or  dead,  which  it  was  up  to 
May,  1814.  The  jury  found  that  Matthew  Knight  was  not  proved 
to  have  been  actually  alive  within  twenty  years  next  before  the 
commencement  of  the  action,  but  that  it  did  not  appear  by  the 
evidence  that  there  had  been  an  adverse  possession  of  twenty 
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years  as  against  the  lessor  of  the  plaintiff;  and  the  verdict  was 
thereupon  entered  for  the  plaintiff. 

The  lessor  of  the  plaintiff  excepted  to  the  opinion  of  the 
learned  Jadge  on  the  first  point,  and  the  defendant  to  his 
opinion  on  the  second  point,  and  cross  bills  of  exceptions  were 
tendered  and  sealed  accordingly,  and  writs  of  error  sued  oat 
thereon.    The  case  was  argned  in  last  Michaelmas  Vacation  by 

Sir  W.  W.  FoUett,  for  the  plaintiff  in  error : 

The  lessor  of  the  plaintiff,  in  order  to  sustain  the  action,  was 
*boand  to  prove  both  his  right  of  property  in  the  premises  and 
his  right  of  entry.  To  make  out  these  it  became  incumbent 
on  him  to  show — ^first,  that  Matthew  Knight  was  dead;  and 
secondly,  that  the  title  fell  on  him  in  remainder  within  twenty 
years  before  the  commencement  of  the  action :  therefore  he  was 
bound  to  prove  the  death  of  Matthew  Knight  within  twenty 
years  before  action  brought.  It  was  contended  for  the  lessor  of 
the  plaintiff,  that,  by  analogy  to  the  statute  against  bigamy, 
1  Jac.  I.  c.  11,  s.  2,  and  the  statute  19  Car.  II.  c.  6,  as  to 
estates  pur  autre  vie,  the  presumption  of  the  death  of  Matthew 
Knight  did  not  arise  until  the  expiration  of  seven  years  after  he 
was  last  heard  of :  in  other  words,  that  he  must  be  presumed  to 
have  lived  to  the  end  of  those  seven  years.  This  is  in  effect,  as 
to  this  point,  a  writ  of  error  from  the  judgment  of  the  Court  of 
King's  Bench  (i),  which  decided  that  there  was  no  legal  pre- 
sumption at  all  as  to  the  time  of  his  death.  It  is  not  necessary, 
therefore,  to  refer  again  to  the  authorities  cited  on  that  occasion; 
but  a  case  has  been  since  decided,  in  which  the  same  doctrine 
was  re-stated.  In  Rex  v.  Inhabitants  of  Harbome  (2),  on  an 
appeal  against  an  order  of  removal  of  a  female  pauper,  the 
respondents  having  proved  her  settlement  by  marriage,  the 
appellants  showed  that  the  husband  had  been  previously 
married,  and  that  a  letter  had  been  written  by  his  first  wife, 
bearing  date  twenty-five  days  before  the  second  marriage,  from 
Van  Diemen's  Land.  The  Sessions  having  on  this  evidence 
quashed  the  order  of  removal,  the  Court  of  King's  Bench  held 


(1)  5  £.  &  Ad.  93;   2  N.  &  M. 
225. 


(2)  2  Ad.  &  £1.  540;  4  N.  &  M. 
341. 
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that  they  were  warranted  in  so  doing,  for  they  might  presome 
that  the  first  wife  was  living  at  the  time  of  the  second  marriage. 
Rex  V.  Tmyning  (i)  had  been  cited  as  an  authority  to  the  con- 
trary. Lord  Dbnman,  Gh.  J.,  says  (2) :  ''  I  must  take  this  oppor- 
tunity of  *saying,  that  nothing  can  be  more  absurd  than  the 
notion  that  there  is  to  be  any  rigid  presumption  of  law  on  such 
questions  of  fact,  without  reference  to  accompanying  circum- 
stances :  such,  for  instance,  as  the  age  or  health  of  the  party. 
There  can  be  no  such  strict  presumption  of  law.  In  Doe  d. 
Knight  v.  Nepean  the  question  arose  much  as  in  Rex  v.  Twyning. 
The  claimant  was  not  barred,  if  the  party  was  presumed  not 
dead  till  the  expiration  of  the  seven  years  from  the  last  intelli- 
gence. The  learned  Judge  who  tried  the  cause  held  that  there 
was  a  legal  presumption  of  life  until  that  time,  and  directed  a 
verdict  for  the  plaintiff;  because,  if  there  was  a  legal  presump- 
tion, there  was  nothing  to  be  submitted  to  the  jury.  But  this 
CouBT  held  that  no  legal  presumption  existed,  and  set  the  verdict 
aside.  ...  I  think  the  only  questions  in  such  cases  are,  what 
evidence  is  admissible,  and  what  inference  may  fairly  be  drawn 
from  it."  There  is  another  case,  which  was  not  referred  to  on 
the  argument  in  the  Court  of  King's  Bench :  Patterson  v. 
Black  (8).  There,  in  an  action  on  a  policy  of  insurance  on  the 
life  of  one  Macleane,  from  the  80th  January,  1772,  to  the  80th 
January,  1778,  it  appeared  in  evidence  that  about  the  28th  of 
November,  1777,  Macleane  sailed  from  the  Gape  of  Good  Hope 
in  the  Swallow  sloop  of  war,  which,  not  being  afterwards  heard 
of,  was  supposed  to  have  been  lost  in  a  storm  off  the  Western 
Islands.  In  order  to  prove  the  death  of  Macleane  before  the 
80th  of  January,  1778,  the  plaintiff  called  witnesses  to  prove  the 
ship's  departure  from  the  Gape,  and  several  captains  swore  that 
they  sailed  the  same  day ;  that  the  Swallow  must  have  been  as 
forward  in  her  course  as  they  were  on  the  18th  or  14th  of 
January,  when  they  encountered  a  most  violent  storm ;  and  that 
she  was  much  smaller  than  their  vessels,  which  weathered  it 
with  difBculty.  Lord  Mansfield  left  it  to  the  jury  to  say, 
whether,  *under  all  the  circumstances,  they  thought  the  evidence 
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sufficient  to  convince  them  thai  the  party  died  before  the  expira- 
tion of  the  time  limited  in  the  policy:  adding,  that  if  they 
thought  it  BO  doubtful  as  not  to  be  able  to  form  an  opinion,  the 
defendant  ought  to  have  their  verdict.  There  would  be  many 
cases  in  which  such  a  presumption  as  that  which  is  contended 
for  would  materially  a£Eect  the  title  to  land,  and  would  yet  be 
altogether  contrary  to  the  fact.  The  Courts  have  therefore 
invariably  said,  that  there  is  no  presumption  as  to  the  time, 
although  there  is  as  to  the  fact,  of  the  death.  Here  no  evidence 
whatever  was  given  to  show  the  time  of  the  death. 

But  it  is  said,  and  the  learned  Judge  so  expressed  his  opinion, 
that,  as  Sir  Evan  Nepean  took  as  purchaser  from  George  Knight, 
his  possession  was  not  adverse  so  long  as  it  was  uncertain  whether 
Matthew  Knight  was  alive  or  dead,  that  is,  not  until  the  end  of 
the  seven  years.  But  the  certainty  of  his  death  does  not  exist 
even  now,  although  the  Courts  may  presume  it  if  legal  proceed- 
ings are  taken.  The  presumption  then  made  is  this,  and  no 
more, — that  he  died  at  some  time  within  the  first  seven  years, 
during  which  he  has  not  been  heard  of.  It  is  altogether  im- 
material that  Sir  Evan  Nepean's  possession  was  not  adverse  to 
Matthew  Knight,  the  tenant  for  life ;  the  moment  he  died,  the 
possession  became  adverse  to  his  remainderman.  The  right  of 
entry  accrues  to  the  remainderman,  under  such  circumstances, 
as  soon  as  he  has  a  right  to  treat  the  party  in  possession  as  a 
trespasser — that  is,  immediately  on  the  death  of  the  tenant  for 
life.  The  question  is  therefore  identical  with  the  former — ^when, 
namely,  did  the  death  of  the  tenant  for  life  occur  ?  The  St-atutes 
of  Limitation  themselves  contain  no  reference  to  the  doctrine  of 
adverse  possession,  which  has  been  engrafted  by  the  Courts  upon 
the  statute  21  Jac.  I.  c.  16.  That  statute  simply  enacts,  **  that 
no  person  or  persons  shall  make  any  entry  into  any  lands,  &c., 
but  within  twenty  *years  next  after  his  or  their  title,  which  shall 
first  descend  or  accrue  to  the  same,  and  in  default  thereof  such 
persons  so  not  entering,  and  their  heirs,  shall  be  utterly  excluded 
and  disabled  from  such  entry  after  to  be  made."  In  the  case, 
then,  of  the  tenancy  of  a  particular  estate,  with  an  estate  of 
remainder,  when  does  the  remainder-man's  title  accrue  to  him  ? 
Undoubtedly  at  the  death  of  the  tenant  of  the  particular  estate. 
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Suppose  Matthew  Knight  died  in  1808,  had  not  the  remainder- 
man full  right  then  to  enter  ?  The  question  is  not  whether  the 
remainder-man  acquiesced  in  a  continuance  of  the  possession 
under  the  tenant  for  life ;  that  would  be  a  question  for  the  jury. 
The  recent  Act  for  the  limitation  of  actions,  8  &  4  Will.  lY.  c.  27, 
does  not  alter  the  case.  The  2nd  section  enacts,  that  after  the 
81st  December,  1888,  ''  no  person  shall  make  an  entry  or  distress, 
or  bring  an  action  to  recover  any  land  or  rent,  but  within  twenty 
years  next  after  the  time  at  which  the  right  to  make  such  entry 
or  distress,  or  to  bring  such  action,  shall  have  first  accrued  to 
some  person  through  whom  he  claims,  or  if  such  right  shall  not 
have  accrued  to  any  person  through  whom  he  claims,  then  within 
twenty  years  next  after  the  time  at  which  the  right  to  make  such 
entry  or  distress,  or  to  bring  such  action,  shall  have  first  accrued 
to  the  person  making  or  bringing  the  same."  And  the  5th  section 
declares,  that  when  the  estate  or  interest  claimed  shall  have 
been  an  estate  or  interest  in  reversion  or  remainder,  such  right 
shall  be  deemed  to  have  first  accrued  at  the  time  when  it  became 
an  estate  or  interest  in  possession.  Here  the  right  of  entry 
accrued,  and  the  estate  vested  in  possession,  on  the  death  of  the 
tenant  for  life.  The  whole  case,  therefore,  resolves  itself  into 
the  same  question  which  was  determined  by  the  Court  of  King's 
Bench — when  did  that  death  happen  ?  No  doubt  some  acts  of 
the  party  in  remainder  may  prevent  the  possession  under  the 
tenant  for  life  from  being  adverse  to  himself,  as  in  the  case  of  a 
void  lease  for  years  by  the  tenant  for  life,  *and  receipt  of  rent 
under  it  by  the  remainder-man :  Roe  d.  Brune  v.  Prideaux  (i), 
Denn  v.  Rawlings  (2) ;  and  so  of  other  acts  showing  a  recogni- 
tion of  the  continuance  of  possession;  but  if  no  such  act  be 
shown,  the  occupation  is  adverse  from  the  death  of  the  tenant 
for  life.  If  the  possession  here  was  not  adverse,  Sir  Evan 
Nepean  was  tenant  to  Paul  Slade  Knight,  otherwise  there  has 
been  a  disseisin.  If  any  such  presumption  could  arise,  it  was 
for  the  jury ;  but  it  could  not,  because  Sir  Evan  Nepean  was 
clearly  claiming  in  his  own  right,  at  all  events  from  the  death 
of  Matthew  Knight.  The  doctrine  of  adverse  possession  was 
adopted  on  the  principle  that  the  right  of  entry  did  not  accrue 
(1)  10  E.  E.  258  (10  East,  158).  (2)  10  E.  E.  287  (10  East,  261). 
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until  the  occupation  of  the  land  became  no  longer  pennissive,  as 
in  the  case  of  landlord  and  tenant,  or  of  trustee  and  cestui  que 
trust.  So,  in  the  case  of  a  joint  tenancy  or  tenancy  in  common ; 
though  each  party  has  a  right  to  come  upon  the  land,  he  has  no 
right  of  entry  to  make  a  demise  to  the  exclusion  of  the  other 
party.  So  also  the  mortgagor,  being  in  possession  with  the  con- 
sent of  the  mortgagee,  in  whom  the  legal  estate  is  vested,  is  his 
tenant :  Partridge  v.  Bere  (l),  Hall  v.  Doe  d.  Surtees  (2).  Here  it 
is  clear  there  was  no  occupation  by  the  consent  of  the  remainder- 
man. In  Doe  d.  Parker  v.  Gregory  (s),  where  a  widow,  tenant 
for  life  of  lands  settled  upon  her  by  a  deceased  husband  by  way 
of  jointure,  married  again,  and  levied  a  fine  of  the  lands  jointly 
with  her  second  husband,  and  died,  and  the  husband  held  for 
more  than  twenty  years  after  her  death,  it  was  held  that  his 
possession  was  adverse  against  the  reversioner  after  her  death, 
although  he  had  originally  come  into  possession  lawfully,  because 
he  could  have  been  treated  as  a  trespasser  immediately  on  the 
wife's  death.  Suppose  it  were  necessary  to  plead  the  Statute  of 
Limitations  specially,  what  *would  the  party  have  to  prove  under 
it  ? — that  his  right  of  entry  accrued  within  twenty  years.  The 
question,  therefore,  whether  the  possession  was  adverse  to  the 
tenant  for  life  or  not,  is  immaterial ;  since  the  plaintiff's  right  of 
entry  accrued,  and  his  estate  vested  in  possession,  on  the  death 
of  the  tenant  for  life.  If,  on  the  other  hand,  the  question  as  to 
adverse  possession  has  reference  to  a  possession  adverse  as 
against  the  remainder-man  only,  that  was  a  question  for  the  jury ; 
but  there  was  no  fact  from  which  to  infer  that  it  was  permissive. 

The  Attomey-Oeneral,  contra: 

The  consequence  of  determining  both  the  points  in  this  case 
against  the  lessor  of  the  plaintiff  will  necessarily  be,  that  his 
time  for  bringing  an  ejectment  is  abridged  to  thirt-een  years 
instead  of  twenty.  He  could  not  bring  it  until  the  end  of  seven 
years  after  May,  1807 :  if  he  had  laid  his  demise  earlier  than 
May,  1814,  he  must  have  inevitably  failed  on  this  evidence, 
because  the  presumption  of  the  fact  of  the  death  had  not  yet 


(1)  24  £.  B.  487  (5  B.  &  Aid.  604). 

(2)  24  E.  E.  529  (o  B.  &  Aid.  687). 


(3)  2  Ad.  &  £1.  14;  4  N.  ft  M. 
308. 
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arisen.  The  plaintiff  is,  however,  it  is  sabmitted,  entitled  to 
judgment  on  both  points. 

First,  as  to  the  question  of  adverse  possession :  This  case  does 
not  fall  within  the  statute  8  &  4  Will.  lY.  c.  27.  The  enact- 
ments of  that  statute  had  for  their  object  to  get  rid  of  the 
uncertainty  as  to  the  law  of  adverse  possession,  which  formed 
80  great  an  impediment  in  the  tracing  of  titles.  But  the  15th 
section  saved  this  case  from  the  operation  of  the  previous 
sections,  giving  the  further  period  of  five  years,  during  which 
the  doctrine  of  adverse  possession  was  to  remain  as  before. 

(Pattbson,  J. :  That  is  where  the  possession  was  not  adverse 
at  the  passing  of  the  Act.) 

It  is  retrospective  through  the  whole  past  period,  and  gives  five 
years  more  for  the  purpose  of  bringing  ejectment.  Then,  how 
did  this  case  stand  under  the  old  law?  Matthew  Knight,  the 
tenant  for  life,  having  become  bankrupt,  his  assignees  convey 
his  interest  to  George  *Enight ;  he  mortgages  to  Travers,  and 
Travers  assigns  his  mortgage  to  Sir  Evan  Nepean,  who  becomes 
possessed  of  the  equity  of  redemption  as  well  as  of  the  mortgage 
term.  Sir  Evan  Nepean,  therefore,  represents  George  Knight, 
who  represents  Matthew.  Then  with  regard  to  the  actual 
possession :  George  Knight  occupied  the  premises  till  December, 
1807 ;  Way  (the  tenant  under  Travers)  succeeded,  and  held  till 
1814 ;  then  came  in  the  tenant  of  Sir  Evan  Nepean.  It  might 
be  contended  that,  at  the  time  when  the  8  &  4  Will.  lY.  c.  27 
passed,  there  had  been  no  adverse  possession  at  all.  Where  the 
possession  is  at  first  lawful  by  the  party's  entering  in  his  own 
right,  it  does  not  become  unlawful  by  his  continuance  in 
possession  after  the  period  when  he  is  in  possession  by  right. 
In  Doe  V.  Gregory,  the  husband  did  not  pretend  to  hold  under 
his  wife :  he  did  not  come  in  lawfully  by  right. 

(Pattbson,  J. :  The  whole  of  that  case  is,  that  there  may  be  an 
unlawful  possession  which  does  not  amount  to  a  disseisin.) 

There  must  be  an  ouster,  an  intention  to  disseise,  otherwise  there 
is  no  disseisin ;  and  it  has  been  always  held  that  the  statute  of 
21  Jac.  I.  does  not  begin  to  run  until  after  an  ouster  or  disseisin. 
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The  most  familiar  example  is  where  there  are  two  sons,  and  the 
younger  enters  and  keeps  possession ;  the  statute  does  not  run 
against  the  elder  unless  he  is  actually  ousted  or  disseised: 
Readijig  v.  Royston  (i).  In  Doe  d.  BurreU  v.  Perkins  (2),  tenant 
for  life  leased  for  her  life,  and  died  in  1799,  and  the  lessee  con- 
tinued in  possession  without  payment  of  rent  till  his  death  in 
1805,  when  his  son  took  possession,  and  continued  without  pay- 
ment of  rent,  and  in  1807  levied  a  fine  with  proclamations :  it 
was  held  that  the  remainder-man  in  fee  might  maintain  ejectment 
against  him  without  an  actual  entry  to  avoid  the  fine,  or  a  notice 
to  determine  the  tenancy.  Lord  Ellenborouoh  said,  **  In  *order 
to  constitute  a  title  by  disseisin,  there  must  be  a  wrongful  entry ; 
but  here  has  been  no  wrongful  entry,  but  only  a  wrongful  con- 
tinuance of  the  possession,  therefore  there  was  no  disseisin." 

(Pattbson,  J. :  The  point  of  adverse  possession,  as  distin- 
guished from  disseisin,  did  not  arise  there,  because  the  ejectment 
was  brought  within  twenty  years  of  the  death  of  the  tenant 
for  life.) 

But  the  doctrine  laid  down  went  to  the  extent  that  it  might  have 
been  brought  even  beyond  the  twenty  years;  the  validity  of 
the  fine  depended  on  the  question,  whether  the  possession  was 
adverse  or  not;  and  it  was  held  that  neither  by  right  nor  by 
wrong  the  conusor  had  anything  in  the  premises.  The  case  is 
altogether  at  variance  with  the  argument  on  the  other  side,  that 
the  Statute  of  Limitations  always  begins  to  run  from  the  time 
when  the  original  right  of  entry  accrues.  The  same  general 
doctrine,  that  where  the  original  entry  is  lawful,  the  mere 
continuance  of  possession  does  not  make  it  adverse,  is  laid 
down  in  many  other  cases :  HM  v.  Doe  d.  Surtees  (3),  Doe  d. 
ColcUmgh  v.  Hvlse  (4),  Doe  d.  Souter  v.  HuU  (5),  Doe  d.  Smith  v. 
Pike  (6),  Doe  d.  Roffey  v.  Harbrow  (7).  The  case  of  Doe  d.  Forster 
V.  Scott  (8),  which  was  cited  at  the  trial  as  an  authority  the  other 


(1)  Salk.  423. 

(2)  3  M.  &  S.  271. 

(3)  24  R.  R.  629  (5  B,  &  Aid.  687 ; 
1  Dowl.  &  Ry.  340). 

(4)  27  R.  R.  470  (3  B.  &  C.  757; 
5  Dowl.  &  Ry.  650). 


(6)  2  Dowl.  &  Ry.  38. 

(6)  3B.  &  Ad.  738;  1  N.  &  M.  385. 

(7)  3  Ad.  &  El.  68,  n. ;  1  N.  &  M. 
422. 

(8)  4  B.  &  0.  706 ;  7  Dowl.  &  Ry. 
190. 
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way,  turned  merely  on  the  construction  of  a  grant  of  copyholds. 
On  these  authorities,  if  Sir  Evan  Nepean  entered  rightfully,  as 
the  purchaser  of  Matthew  Knight's  life  estate,  without  any 
intention  to  disseise,  his  continuance  in  possession  did  not 
make  the  statute  begin  to  run.  There  would  be  no  pretence 
for  considering  George  Knight's  possession  adverse,  if  he  himself 
had  held  over;  and  all  the  others  have  come  in  *under  him. 
And  if  the  possession  of  Sir  Evan  Nepean  was  the  possession 
of  Knight,  it  followed  as  a  conclusion  of  law,  that  it  was  not 
a  case  of  adverse  possession,  and  there  was  nothing  to  be  left 
to  the  jury.  Nor  could  Sir  Evan's  possession  be  adverse,  that 
is,  as  claiming  by  an  adverse  title,  during  the  seven  years  while 
it  was  uncertain  whether  Matthew  was  dead.  It  is  clear  he 
believed  him  alive  in  1808,  when  he  was  treating  for  his  life 
interest ;  and  it  is  equally  clear  he  never  set  up  any  pretence 
to  hold  adversely  to  the  remainder-man. 

Secondly.  It  is  submitted  that  the  ordinary  presumption  of 
law  is,  that  a  party  lives  during  the  period  of  seven  years  after 
he  was  last  heard  of.  That  presumption  may  be  rebutted  by 
circumstances :  as  by  proof  that  the  party  was  aged,  or  infirm, 
or  exposed  to  extraordinary  peril ;  and  will  subsist  only  in  the 
absence  of  any  circumstances  to  rebut  it.  Thus,  in  Patterson 
V.  Blacky  there  was  a  storm,  and  probable  shipwreck.  Watson 
V.  King(i)  is  not  in  point,  because  Lord  Ellbnborouoh  there 
proceeded  on  the  rule  adopted  in  insurance  law,  that  a  vessel 
proved  to  have  sailed,  and  not  to  have  been  heard  of  for  several 
years,  may  be  considered  as  lost ;  and  there  is  no  other  decision 
to  support  the  judgment  of  the  Court  of  King's  Bench  in  the 
present  case. 

(Vauohan,  B.  :  Is  not  the  presumption  rather  that  life  endures 
through  the  seven  years,  than  that  it  expires  within  the  seven 
years,  according  to  Doe  d.  George  v.  Jesson  ?  (2).) 

Lord  EiiLBNBOBOUOH  there  laid  it  down,  that  ''the  presumption 
of  the  duration  of  life,  with  respect  to  whom  no  account  can  be 
given,  ends  at  the  expiration  of  seven  years  from  the  time  when 
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they  were  last  known  to  be  living."  It  is  most  convenient 
that  such  a  definite  period  should  be  fixed;  it  draws  the  line 
distinctly,  and  prevents  confusion ;  and  the  analogy  with  the 
several  statutes  by  which  such  a  period  is  limited  *iB  then 
complete.  Against  the  lessor  of  the  plaintiff,  the  presumption 
is  that  Matthew  Knight  lived  seven  years  from  May,  1807 ;  for 
him,  the  presumption  is  that  he  lived  no  longer.  If  it  be  other- 
wise, this  absurdity  follows :  if  this  ejectment  had  been  brought 
within  twenty  years  from  May,  1807,  it  is  admitted  it  might 
have  been  sustained ;  but  if  it  had  been  brought  within  seven 
years  from  that  period,  the  plaintiff  must  have  been  nonsuited. 
The  law  presumes  that  the  party  lives  seven  years,  therefore  the 
action  cannot  be  brought  sooner :  and  that  he  died  at  the  end 
of  seven  years,  therefore  it  may  be  brought  within  twenty  years 
after.  The  demise  might  be  laid  the  very  day  after  the  expira- 
tion of  the  seven  years,  but  not  earlier.  The  question  is,  is  not 
the  same  presumption  to  be  made  as  to  the  limitation,  as  is 
made  as  to  the  commencement,  of  the  action  ? 

(Pattbson,  J. :  It  does  not  appear  to  me  to  be  a  matter  of 
analogy  merely  to  the  stat.  of  19  Car.  n.  c.  6 ;  that  seems  to 
me  to  be  the  governing  statute  on  this  very  subject.) 

That  statute  enacts,  that  where  cestui  que  vies  shall  absent 
themselves  by  the  space  of  seven  years  together,  they  shall  be 
accounted  as  naturally  dead — ^that  is,  at  the  expiration  of  the 
seven  years. 

(CoLBBiDOB,  J. :  The  preamble  shows  that  the  inconvenience  to 
be  remedied  was  only  the  inability  to  prove  the  death.) 

Rex  V.  Inhabitants  of  Harbome  (i)  is  distinguishable ;  it  only 
shows  that  the  law  wUl  presume  that  life  continues  for  twenty- 
five  days. 

(Pattbson,  J.,  referred  to  Rex  v.  Twynvng  (2).) 

There  there  were  conflicting  presumptions;  but  the  Court 
admitted  the  existence  of  the  presumption  that  life  continues 


(1)  2  Ad.  &  El.  540;  4  N.  &  M. 
341. 


(2)  20  B.  B.  480  (2  B.  &  Aid.  386). 
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for  seven  years.  The  dicta  of  the  Judges,  and  the  convenience 
of  the  case,  are  in  favour  of  the  decision  now  contended  for: 
because  otherwise  the  period  of  limitation  will  inevitably  be 
abridged  in  all  such  cases  to  thirteen  years;  and  what  incon- 
venience *is  there,  on  the  other  hand,  in  holding  that  such  a 
presumption  shall  stand  until  the  contrary  is  proved  ? 

(Lord  Dbnman,  Ch.  J. :  Is  it  quite  clear  that  the  late  statute 
does  not  apply?) 

It  does  not  apply  for  two  reasons:  first,  it  is  retrospective; 
secondly,  this  possession  was  not  adverse.  The  right  con- 
struction of  s.  15  is,  that  five  years  are  given  if  the  party 
needs  it. 

(Pattbson,  J. :  The  direction  I  meant  to  give  was,  that  at  all 
events  the  possession  was  not  adverse  until  the  presumption  of 
the  fact  of  death  arose ;  I  certainly  should  not  have  taken  upon 
myself  to  decide,  without  leaving  it  to  the  jury,  that  there  had 
been  no  adverse  possession  at  all.) 

The  Court  {Sir  W.  FoUett  not  being  present)  called  on 

BarstoWf  in  reply : 

The  argument  on  the  other  side  ranges  itself  under  two 
heads:  First,  whether  the  onus  of  proving  the  time  of  the 
death  lay  on  the  lessor  of  the  plaintiff;  secondly,  whether  he 
has  satisfied  it  or  not.  The  test  of  the  first  point  is,  by 
supposing  a  plea  putting  in  issue  whether  the  plaintiff's  right 
accrued  within  twenty  years  or  not.  He  must  prove  all  the 
facts  which  are  necessary  to  make  out  his  affirmative.  At 
what  point  does  the  Attomey-Oeneral  say  the  possession  became 
wrongful?  It  must  be  so  at  the  time  of  ejectment  brought; 
but  he  says  it  was  rightful  at  first.  The  argument  goes  to  the 
extent  that  the  possession  has  never  been  adverse  at  all ;  if  so, 
the  ejectment  cannot  be  maintained  at  all.  The  cases  cited  on 
the  other  side  are  distinguishable.  Reading  v.  Royston  need 
not  be  disputed ;  because  adverse  possession  for  twenty  years  is 
evidence  of  an  ouster  or  disseisin.  In  Doe  v.  Perkins,  the  fact 
of  an  adverse  possession  is  not  stated  at  all ;  the  case  did  not 

B-B. — ^VOL.  XLVI.  61 
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torn  on  the  Statute  of  LimitationSy  bat  on  the  effect  of  a  fine, 
and  no  sufficient  time  had  elapsed  from  which  to  infer  a  disseisin. 
The  distinction  was  there  taken  between  a  disseisin  and  adverse 
possession.  It  may  be  that  the  ^defendant  has  no  title ;  but  the 
question  also  occurs,  whether  the  plaintiff  has  a  right  to  bring 
his  action,  not  being  barred  by  the  lapse  of  time.  Hall  v.  Doe 
d.  Surtees  proceeded  altogether  on  the  peculiar  condition  of 
mortgagor  and  mortgagee,  which  is  an  anomalous  case,  and 
cannot  aid  the  argument  on  any  other  question.  In  Doe  d. 
Coldnugh  v.  HuUe^  the  sole  consideration  was,  whether,  under 
the  circumstances,  the  possession  was  adverse  until  the  death  of 
a  particular  party,  the  ejectment  being  brought  within  twenty 
years  after  that  event.  Here  it  is  agreed  that  the  right  dates 
from  the  death ;  but  the  difficulty  is  to  fix  the  death.  In  Doe 
d.  Souter  v.  Hull,  all  that  the  Court  decided  was,  that  under  the 
circumstances  it  was  a  case  of  tenancy  by  sufferance,  and  not  of 
adverse  possession  at  all.  So  also  in  Doe  d.  Roffey  v.  Harbrow, 
the  adverse  possession  was  negatived  by  the  particular  facts  of 
the  case.  But  the  present  case  does  fall  within  the  8  &  4 
Will.  IV.  c.  27,  and  is  not  within  the  exception  in  s.  15,  which 
applies  only  where  the  possession  was  not  previously  adverse. 
And  the  plaintiff  must  prove  positively  that  he  is  not  barred  by 
the  lapse  of  time,  and  has  no  right,  by  a  prima  facie  case,  to 
shift  the  onus  to  the  other  party. 

With  respect  to  the  other  question,  there  is  no  sufficient 
authority  for  the  existence  of  the  presumption  that  life  endures 
for  seven  years.  Even  if  the  question  be  doubtful,  the  conclu- 
sion must  be  against  the  lessor  of  the  plaintiff.  In  the  cases 
referred  to,  relating  to  insurance,  the  precise  time  of  the  death 
was  not  material :  if  the  action  had  been  brought  more  than  six 
years  after  the  sailing  of  the  ship,  and  there  had  been  a  plea  of  the 
Statute  of  Limitations,  those  cases  would  have  been  analogous. 
In  Doe  V.  Jesson,  it  was  put  to  the  jury  to  fix  the  time  as  well 
as  the  fact  of  death,  and  they  fixed  it  within  a  period  which 
excluded  the  seven  years,  and  answered  the  purposes  of  the 
cauee.  The  whole  question  is,  is  there  any  ^absolute  presump- 
tion of  law — can  it  be  stated  as  a  legal  proposition  that  the 
Court  must,  independently  of  particular  circumstances,  infer 


VOL,  xLvi.]    1837.    EX.  CH.    2  MEE.  &  W.  910—911. 


803 


that  life  endures  for  the  seven  years  and  then  expires?    The 

necessity  for  the  statutes  referred  to  shows  that  there  was  no 

such  rule  at  common  law ;  and  the  19  Gar.  II.  c.  6,  only  supplies 

the  proof  of  the  fact  of  death.  ^ 

Cur.  adv.  vult. 

In  Trinity  Vacation  the  judgment  of  the  Court  was  delivered  by 

LoBD  Dbnman,  Ch.  J. : 

The  lessor  of  the  plaintiff  claimed  as  grantee  in  reversion  of 
a  copyhold  estate,  on  the  death  of  Matthew  Knight.  Matthew 
Knight  went  to  America  in  December,  1806,  or  early  in  1807, 
and  the  last  account  that  was  heard  of  him  was  by  a  letter 
written  by  him  from  Charleston,  which  was  received  in  England 
in  May,  1807.  The  declaration  in  this  cause  was  served  on 
the  18th  January,  1834.  At  the  trial,  evidence  was  given  to 
show  that  the  defendant  came  into  possession  as  a  purchaser 
of  the  interest  of  George  Knight,  who  held  for  the  life  of 
Matthew  Ejiight. 

Two  questions  arose.  First  whether  the  lessor  of  the  plaintiff 
was  bound  to  give  some  evidence  as  to  the  precise  time  of 
Matthew  Knight*s  death,  in  order  to  show  that  he  had  brought 
this  action  within  twenty  years  of  his  death,  or  whether  the 
presumption  of  his  being  alive  continued  to  the  last  moment 
of  the  seven  years  since  he  was  last  heard  of,  when  the  law 
presumes  that  he  was  dead,  and  which  was  within  twenty  years 
next  before  the  commencement  of  the  action.  Secondly,  whether, 
on  the  supposition  that  the  defendant  came  in  as  a  purchaser 
of  George  Knight's  interest,  there  had  been  twenty  years'  adverse 
possession  as  against  the  lessor  of  the  plaintiff. 

The  learned  Judge  told  the  jury  it  was  incumbent  on  *the 
lessor  of  the  plaintiff  to  prove  that  Matthew  Knight  was  actually 
alive  within  twenty  years  before  the  commencement  of  the  action, 
and  that  he  had  not  proved  that  fact  by  merely  showing  that 
seven  years  since  he  was  last  heard  of  expired  within  twenty 
years  next  before  the  commencement  of  the  action:  on  which 
the  counsel  for  the  lessor  of  the  plaintiff  tendered  a  bill  of 
exceptions.  The  learned  Judge  also  told  the  jury,  that  if  they 
were  oi  opinion  that  the  defendant  took  as  purchaser  of  the 
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interest  of  George  Knight,  his  possession  had  not  been  adverse 
for  twenty  years,  because  it  could  not  be  adverse  as  long  as  it 
was  uncertain  whether  Matthew  Knight  was  alive  or  not,  which 
it  was  up  to  May,  1814.  Upon  this  the  counsel  for  the  defen- 
dant tendered  a  bill  of  exceptions.  The  jury  found  that  it  was 
not  proved  that  Matthew  Knight  was  alive  within  twenty  years, 
but  that  it  did  not  appear  that  there  was  an  adverse  possession 
of  twenty  years ;  and  under  the  learned  Judge's  direction,  they 
found  their  verdict  for  the  lessor  of  the  plaintiff. 

It  seems  the  statute  of  the  8  &  4  Will.  lY.  c.  27,  was  not 
adverted  to  at  the  trial,  but  only  on  the  case  being  argued  before 
the  Court.  We  are  all  clearly  of  opinion  that  the  second  and 
third  sections  of  that  Act  (which  came  into  operation  on  the 
Ist  of  January,  1884,  seventeen  days  before  this  action  was 
commenced)  have  done  away  with  the  doctrine  of  non-adverse 
possession,  and  except  in  cases  falling  within  the  fifteenth 
section  of  the  Act,  the  question  is  whether  twenty  years  have 
elapsed  since  the  right  accrued,  whatever  be  the  nature  of  the 
possession.  The  right  of  entry  in  this  case  accrued  on  the  death 
of  Matthew  Knight.  Then,  as  the  first  and  second  questions 
were  identical,  the  learned  Judge  was  wrong  in  putting  any 
distinct  and  separate  question  to  the  jury  on  the  nature  of  the 
possession,  unless  the  case  be  within  the  fifteenth  section. 

Now,  that  section  applies  only  where  the  possession  was  not 
adverse,  according  to  the  foimer  state  of  the  law,  *at  the  time 
of  the  passing  of  the  Act — that  is,  the  24th  July,  1888.  If  that 
point  had  been  raised  at  the  trial,  it  is  plain  the  jury  would 
have  been  satisfied  that  the  possession  was  adverse  on  the 
24th  July,  1888,  for  we  know  by  the  report  of  Doe  d.  Knight  v. 
Nepean,  that  an  action  had  been  brought  and  tried  between  the 
same  parties  some  time  before  that  date.  Whether,  therefore, 
the  learned  Judge  took  a  right  view  of  the  defendant's  possession 
or  not,  under  the  former  state  of  the  law,  is  immaterial;  the 
8  &  4  Will.  IV.  c.  27,  applies  to  the  case,  and  the  direction  in 
respect  of  which  the  defendant's  bill  of  exceptions  was  tendered 
was  therefore  wrong. 

Still,  it  is  necessary  to  determine  the  first  and  principal  point 
in  the  case,  because,  if  the  learned  Judge's  direction  was  also 
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wrong  as  to  that,  the  lessor  of  the  plaintiff  would  be  entitled  to 
retain  the  verdict,  although  he  obtained  it  on  another  ground. 
The  Court  is  therefore  called  on  to  review  the  decision  of  the 
Court  of  King's  Bench  in  Doe  v.  Nepean.  The  doctrine  there 
laid  down  is,  that  where  a  person  goes  abroad,  and  is  not  heard 
of  for  seven  years,  the  law  presumes  the  fact  that  such  person 
is  dead,  but  not  that  he  died  at  the  beginning  or  the  end  of  any 
particular  period  during  those  seven  years ;  that  if  it  be  impor- 
tant to  any  one  to  establish  the  precise  time  of  such  person's 
death,  he  must  do  so  by  evidence  of  some  sort,  to  be  laid  before 
the  jury  for  that  purpose,  beyond  the  mere  lapse  of  seven  years 
since  such  person  was  last  heard  of. 

After  fully  considering  the  argument  at  the  Bar,  we  are  all  of 
opinion  that  the  doctrine  so  laid  down  is  correct.  It  is  conform- 
able to  the  provisions  of  the  statute  of  James  I.  relating  to 
bigamy,  more  particularly  to  the  statute  19  Car.  II.  c.  6, 
relating  to  this  very  matter,  the  words  of  which  distinctly  point 
at  the  presumption  of  the  fact  of  death,  but  not  at  the  time :  it 
is  conformable  also  to  decisions  on  questions  of  bigamy  and  on 
policies  of  insurance,  *and  it  is  supported  and  confirmed  by  the 
case  of  Rex  v.  Inliabitants  of  Harborne.  It  is  true,  the  law  pre- 
sumes that  a  person  shown  to  be  alive  at  a  given  time  remains 
alive  until  the  contrary  be  shown,  for  which  reason  the  onu8  of 
showing  the  death  of  Matthew  Knight  lay  in  this  case  on  the 
lessor  of  the  plaintiff.  He  has  shown  the  death,  by  proving  the 
absence  of  Matthew  Knight,  and  his  not  having  been  heard  of 
for  seven  years,  whence  arises,  at  the  end  of  those  seven  years, 
another  presumption  of  law,  namely,  that  he  is  not  then  alive ; 
but  the  onus  is  also  cast  on  the  lessor  of  the  plaintiff  of  showing 
that  he  has  commenced  his  action  within  twenty  years  after  his 
right  of  entry  accrued,  that  is,  after  the  actual  death  of  Matthew 
Knight.  Now,  when  nothing  is  heard  of  a  person  for  seven 
years,  it  is  obviously  a  matter  of  complete  uncertainty  at  what 
point  of  time  in  those  seven  years  he  died ;  of  all  the  points  of 
time,  the  last  day  is  the  most  improbable,  and  most  inconsistent 
with  the  ground  of  presuming  the  fact  of  death.  That  presump- 
tion arises  from  the  great  lapse  of  time  since  the  party  has  been 
heard  of ;  because  it  is  considered  extraordinary,  if  he  was  alive, 
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that  he  shoald  not  be  heard  of.  In  other  words,  it  is  presamed 
that  his  not  being  heard  of  has  been  occasioned  by  his  death, 
which  presumption  arises  from  the  considerable  time  that  has 
elapsed.  If  you  assume  that  he  was  alive  on  the  last  day  but 
one  of  the  seven  years,  then  there  is  nothing  extraordinary  in 
his  not  having  been  heard  of  on  the  last  day ;  and  the  previous 
extraordinary  lapse  of  time,  during  which  he  was  not  heard  of, 
has  become  immaterial  by  reason  of  the  assumption  that  he  was 
living  so  lately.  The  presumption  of  the  fact  of  death  seems, 
therefore,  to  lead  to  the  conclusion  that  the  death  took  place 
some  considerable  time  before  the  expiration  of  the  seven 
years. 

It  is  true,  the  doctrine  will  often  practically  limit  the  time  for 
bringing  the  action  of  ejectment  in  such  cases ;  and  circum- 
stances may  be  supposed,  as  of  a  lease  for  seven  ^years 
commencing  on  the  death  of  A.,  or  of  a  promissory  note 
payable  two  months  after  A.'s  death,  and  many  other  cases 
which  might  be  put,  in  which  it  would  be  difficult  to  carry 
into  effect  certain  contracts,  or  to  have  remedies  for  the  breach 
of  them,  if  the  parties  interested,  instead  of  making  inquiry 
respecting  the  person  on  whose  life  so  much  depended,  chose 
to  wait  for  the  legal  presumption.  Such  inconveniences  may  no 
doubt  arise,  but  they  do  not  warrant  us  in  laying  down  a  rule 
that  the  party  shall  be  presumed  to  have  died  on  the  last  day 
of  the  seven  years,  which  would  manifestly  be  contrary  to  the 
fact  in  almost  all  instances.  No  such  rule  is  enacted  by  the 
statute,  nor  is  any  one  authority  adduced  in  which  any  such 
rule  has  been  laid  down. 

It  is  not  necessary  to  make  any  election  between  the  beginning 
of  seven  years  and  the  end  of  them,  and  the  period  to  which  the 
death  should  be  referred,  as  seems  at  one  time  to  have  been 
assumed.  We  adopt  the  doctrine  of  the  Court  of  King's  Bench, 
that  the  presumption  of  law  relates  only  to  the  fact  of  death, 
and  that  the  time  of  death,  whenever  it  is  material,  must  be  a 
subject  of  distinct  proof. 

For  these  reasons,  we  are  of  opinion  that  the  learned  Judge's 
direction  to  the  jury,  in  respect  of  which  the  lessor  of  the 
plaintiff  tendered  a  bill  of  exceptions,  was  correct,  and  that 
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the  verdict  oaght  to  have  been  found  for  the  defendant;  but 

as  we  cannot  order  it  to  be  so  entered,  the  result  is  that  the 

verdict  found  for  the  lessor  of  the  plaintiff  must  be  set  aside,  and 

a  venire  de  novo  awarded.  ,r    .      ^  it 
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DOE  D.  WHEBLE  and  KINNER  v.  FULLER.  wss. 

(Tyrwhitt  &  Granger,  17—18.)  [  17  ] 

Preyiously  to  1812,  a  person  built  a  house  on  a  piece  of  waste  ground, 
and  before  he  acquired  a  title  to  it,  gave  up  possession  to  the  tenant  of 
the  adjoining  land,  who  held  under  a  lease  granted  in  1812.  The  latter 
let  the  premises  to  the  defendant :  Held,  in  ejectment  by  the  landlord 
of  the  adjoining  land  against  the  defendant,  that  the  latter  was  estopped 
from  denying  the  title  of  the  tenant,  and  the  tenant  from  disputing  that 
of  the  landlord. 

Ejectment.  At  the  trial  before  Lord  Denman,  Ch.  J.,  at  the 
last  Berkshire  Assizes,  it  appeared  that  the  property  in  question 
was  a  piece  of  waste  land  outside  of  and  adjoining  to  the  Abbey 
of  Reading.  Some  time  previous  to  1812,  a  person  of  the  name 
of  Springhall  had  erected  a  house  upon  wheels  on  the  locus  in 
quo,  which  had  never  been  removed.  Springhall  gave  up 
possession  of  the  house  to  a  Mrs.  Kinner,  who  four  years  ago 
let  it  to  the  defendant  at  a  yearly  rent.  An  agreement  was 
subsequently  entered  into  between  Mrs.  Einner  and  the  defen- 
dant for  the  purchase  of  the  premises,  and  some  money  was  paid 
by  the  defendant,  but  the  agreement  was  never  perfected.  Mrs. 
Kinner  was  the  occupier  of  that  part  of  the  Abbey  which  adjoined 
the  locus  in  quo  as  under-tenant  to  Mr.  Vansittart,  by  virtue  of 
a  lease  granted  in  1812.  Vansittart  afterwards  conveyed  to 
Mr.  Wheble,  and  on  the  19th  of  March,  1881,  Wheble  gave 
Mrs.  Kinner  a  notice  to  quit,  but  no  notice  to  quit  had  been 
given  by  the  latter  to  the  defendant.  In  October,  1882,  Wheble 
gave  Mrs.  Kinner  a  receipt  for  rent  due  after  *the  notice  to  quit,  [  *18  ] 
which  contained  a  proviso  that  the  acceptance  of  the  rent  should 
not  be  a  waiver  of  the  notice,  and  an  objection  was  taken  at  the 
trial,  but  was  overruled,  that  the  proviso  should  have  had  an 
agreement  stamp.  The  jury  having  found  for  the  lessors  of 
the  plaintijBf, 
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DoBd.  Ludlow,  Serjt.  now  moved  for  a  new  trial,  on  the  ground 

^  thai  the  verdict  was  against  the  evidence : 

No  possession  of  the  property  in  dispute  was  shown  by  Mr. 
Wheble,  and  the  lease  to  Mrs.  Einner,  in  1812,  which  he  set  up 
at  the  trial,  was  not  sufficient  to  entitle  him  to  recover,  inasmuch 
as  Mrs.  Einner  did  not  become  possessed  of  the  property  by 
virtue  of  such  lease,  but  obtained  it  from  Springhall,  who  had 
built  a  house  upon  it  previous  to  the  commencement  of  the 
demise  to  her  of  the  adjoining  land.  The  case  established  on 
the  part  of  the  defendant  was,  that  the  locus  in  quo  was  a  piece 
of  waste  land,  of  which  possession  was  taken  more  than  twenty 
years  ago. 

Lord  Abinobb,  C.  B.  : 

Suppose  that  you  had  a  lease  of  the  farm,  which  did  not 
comprise  the  waste,  and  that  a  person  came  to  the  waste,  and 
before  he  acquired  any  title,  gave  up  the  possession  of  it  to  you, 
could  you  claim  it  as  your  own  ? 

Pabee,  B.  : 

The  defendant  is  estopped  from  denying  the  title  of  Mrs. 
Ejnner  to  the  property,  and  she  in  her  turn  is  estopped  from 
denying  that  of  her  landlord. 

Aldbrson,  B.  and  Gurnet,  B.  concurred. 

Rule  refused. 

1^  HARRISON  V.  WARD. 

[  39  J  (4  Bowling,  Pr.  Cas.  39—43 ;  S.  C.  1  H.  &  W.  353.) 

Where  a  rule  for  the  review  of  the  Master's  taxation  of  an  attorney's 
bill  has  been  disposed  of,  the  Court  will  not  afterwards  entertain  a 
motion  impugning  the  bill  on  the  ground  of  certain  charges  haying  been 
improperly  introduced  into  it  instead  of  the  cash  account. 

An  attorney  has  a  right  to  introduce  into  his  bill  disbursements  made 
by  him  for  his  client,  although  he  has  no  discretion  as  to  their  amount, 
if  there  is  no  specific  appropriation  of  money  paid  by  his  client  to  him  to 
such  disbursements. 

Maule  and  Peiersdorff  showed  cause  against  a  rule  nisi 
calling  on  William  Turner,  the  defendant's  late  attorney,  to 
show  cause  why  the  several  sums  of  80Z.  15a.  and  lOZ.  ISs.  M., 
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items  in  his  bills  of  costs  delivered  to  the  defendant,  should  not     Haurison 

be  struck  out  of  such  bills  and  inserted  in  the  cash  account       ward. 

thereto,  and  why  the  rule  made  in  this  cause  on  the  29th  of 

April  should  not  be  discharged,  and  why  he  should  not  pay  to 

the  defendant  the  costs  of  the  taxation  of  the  said  bills,  and  also 

the  costs  of  the  application,  to  be  taxed  by  the  Master.    From 

the  affidavits  on  both  sides  these  facts  appeared :  Bills  to  the 

amount  of  491Z.  18s.  4d.  were  sent  in  by  Mr.  Turner  to  his 

client.     The  usual  order  for  taxation  was  obtained  from  Mr. 

^stice  Littledale,  and  on  taxation  a  sum  of  802.  16^.  Qd.  was 

taken  off.     A  rule  for  reviewing  this  taxation  was  obtained,  and 

discharged  with  costs.    A  Judge's  order  was  then  made  for 

giving  the  attorney,  Mr.  Turner,  the  costs  of  taxation.     They 

were  accordingly  taxed,  and  an  attachment  issued  for  their 

amount.    The  present  rule  was  then  moved  for  on  the  part  of 

the  defendant,  and  the  object  of  it  was,  that  by  removing  certain 

sums  mentioned  in  it  from  the  bill,  more  than  a  sixth  would  be 

taken  off  the  remainder,  and  thus  the  client  would  become 

entitled  to  the  costs  of  taxation,  and  of  course  the  proceedings 

on  the  attachment  stayed.    The  ground  of  the  application  was, 

that  in  the  bill  the  two  sums  in  question  were  introduced  as 

disbursements,  although  they  were  specific  payments,  over  the 

amount  of  which  the  attorney  had  no  control ;  while  at  the  same 

time,  it  appeared  in  the  cash  account  annexed  to  the  bill,  that 

a  sum  of  591.  128.  had  been  received  by  him.     It  was  difficult 

to  conceive  on  what  ground  the  introduction  of  those  two  sums 

was  objectionable.     If  the  sum  of  591.  128.  had  been  given  to  the 

attorney  *with  directions  to  him  to  apply  it  to  a  specific  purpose       [  *40  ] 

without  his  being  allowed  to  exercise  any  discretion   on  the 

subject,   the  introduction  of  the  application  of  that  sum  as 

a    disbursement    would    be    objectionable.     In    WooUisan    v. 

Hodgson  (i)  it  was  held,  that  an  attorney  employed  to  defend 

an  action,  and  receiving  from  his  client  the  debt  and  costs  for 

the  purpose  of  being  paid  over  to  the  plaintiff,  is  not  entitled  to 

make  that  sum  an  item  in  his  bill  so  as  to  increase  the  amount 

of  it.    But  here,  there  was  nothing  to  show,  that  any  specific 

payment  had  been  made  for  any  specific  purpose.    The  present 

(1)  39  E.  B.  889  (2  Dowl.  P.  C.  360). 
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Habbibok  did  not  come  within  the  principle  of  that  case.  It  was  more  like 
Wabd.  the  case  of  Taylor  v.  Shackleton^  referred  to  by  Mr.  Baron 
BouAND  in  his  judgment  in  that  case.  His  Lordship  said, 
''  There  was  a  case  in  the  Common  Pleas,  of  Taylor  y.  Shackletan, 
where  the  attorney  had  received  65L  to  pay  counsers  fees  at  the 
Assizes  at  York,  and  it  was  held  that  that  sum  was  properly 
made  an  item  in  the  bill ;  but  I  thought  there  was  a  distinction 
between  the  cases ;  here  the  debt  and  costs  were  a  sum  specifi- 
cally received  and  paid."  The  mere  fact  of  a  sum  being  paid  by 
the  client  to  his  attorney  does  not  interfere  with  the  taxability 
of  the  items  in  which  that  sum  may  be  disbursed.  In  Franklin 
V.  Featlier8tonhaugh(i),  the  Court  held  that  an  attorney  is 
authorized  to  insert  in  his  bill  of  costs  the  amount  paid  to  a 
proctor  employed  by  him  for  his  client ;  and  in  considering 
whether  more  than  one  sixth  has  been  taken  off,  the  entire 
amount  of  the  bill  must  be  taken  inclusively  of  such  proctor's 
bill.  Again,  in  Hays  v.  Trotter  (2),  it  was  decided  that  a  defen- 
dant's attorney's  bill  having  been  delivered  to  his  client,  and 
more  than  a  sixth  taxed  off,  the  attorney  could  not  afterwards 
alter  that  proportion  by  adding  on  both  sides  of  the  account  a 
sum  received  by  him  from  his  client,  and  paid  into  Court.  In 
that  case  the  Court  would  not  allow  an  attorney  to  protect  him- 
[  *4i  ]  self  *from  paying  the  costs  of  taxation  by  introducing  a  sum 
directed  by  his  client  to  be  applied  to  a  particular  purpose  into 
his  bill.  So,  here  the  Court  would  not  allow  a  client  to  protect 
himself  from  paying  the  costs  of  taxation  which  he  had  incurred 
by  taking  out  of  the  attorney's  bill  items  which  he  was  entitled 
to  charge.  Under  these  circumstances,  the  present  rule  ought 
to  be  discharged.  A  preliminary  objection,  however,  might 
have  been  taken  to  the  application,  for  the  whole  was,  in  fact, 
res  judicata.  The  whole  matter  had  been  referred  to  the  Master, 
and  the  rule  for  a  review  of  his  taxation  discharged.  All  objec- 
tions to  the  items  charged  in  the  bill  were  or  ought  to  have  been 
taken  either  on  the  taxation  or  on  the  discussion  of  the  rule. 
The  present  was  therefore  merely  an  attempt  to  have  a  second 
review  of  the  Master's  taxation. 

(1)  1  Ad.  &  El.  475;  3  N.  &  M.  (2)  5  B.  &  Ad.  1106;  3  N.  &  M. 

779.  174. 
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Erie  and  (?.  T.  White^  in  support  of  the  rule,  contended  Harrison 
that  this  was  not  a  matter  which  had  already  been  decided.  On  wa'rd. 
the  rule  for  the  review  of  the  Master's  taxation,  the  question  was 
as  to  the  gross  amount  of  allowance  or  disallowance.  But  the 
subsequent  application  of  Mr.  Turner  to  obtain  an  attachment 
for  not  paying  the  costs  of  taxation  compelled  the  defendant  to 
come  to  the  Court  to  consider  the  propriety  of  the  introduction 
by  the  attorney  of  certain  sums  into  his  bill.  The  present  case 
was  similar  to  that  of  Woollison  v.  Hodgson,  already  cited. 
There  the  attorney  could  exercise  no  discretion  as  to  the  amount 
which  he  was  to  pay,  and  therefore  the  Court  held  that  the  sum 
paid  was  not  properly  introduced.  In  the  case  of  Franklin  v. 
Featherstonliaugh,  the  attorney  might  have  exercised  some  dis- 
cretion, and  therefore  the  Court  was  of  opinion,  that  the  sum  in 
question  might  be  made  an  item  in  his  bill.  In  the  case  of  Hays 
V.  Trotter,  the  Court  proceeded  on  the  same  principle  as  in 
WoolUson  V.  Hodgson.  The  principle  to  be  drawn  from  these 
cases  was,  that  where  a  payment  was  *of  such  a  nature,  that  [  *^2  ] 
the  attorney  could  not  exercise  any  discretion  over  it  as  to  its 
amount,  it  ought  not  to  be  introduced  into  the  bill.  Here  the 
amounts  in  question  were  of  that  description,  and  therefore 
ought  not  to  be  introduced  into  the  attorney's  bill. 

Coleridge,  J. : 

Before  I  examine  the  merits  of  the  case,  it  is  right  to  observe 
that  I  think  the  application  might  have  been  answered  by  the 
preliminary  objection,  that  the  case  has  been  heard  and  decided 
before.  Because,  though  Mr.  Turner  and  these  parties  were 
before  the  Court  with  an  ostensibly  different  object,  namely, 
for  the  purpose  of  reducing  the  gross  amount  of  the  bill,  yet 
I  think  that  the  parties  bringing  the  bill  before  the  Court  were 
bound  to  make  every  objection  to  which  they  considered  the  bill 
liable.  Unless  some  such  rule  were  to  be  adopted,  that  a  case 
once  decided  cannot  be  brought  before  the  Court  again,  it  would 
be  impossible  that  the  public  business  could  be  completed.  But 
as  the  matter  has  been  strongly  pressed,  I  will  give  my  judgment 
on  the  merits  of  the  application. 

The  question  is,  as  to  the  propriety  of  introducing  these  two 
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Habkibon  sums  into  Mr.  Turner's  bill.  If  they  have  been  properly 
Ward.  introduced,  then  this  application  must  fail.  In  the  first 
place,  what  says  the  Act  of  Parliament  on  which  the  right 
of  taxation  depends.  The  2  Geo.  II.  c.  23,  s.  23  (i),  provides, 
that  an  attorney  shall  deliver  to  his  client  a  bill  of  his  ''  fees, 
charges,  and  disbursements."  That  is  the  bill  which  is  to  be 
submitted  to  taxation,  and  it  is  according  to  the  sum  taken  off 
the  bill  on  taxation  that  the  liability  to  pay  the  costs  of  such 
taxation  is  to  be  determined.  According  as  the  sum  taken  off 
has  or  has  not  amounted  to  one  sixth,  the  Courts  have,  except 
under  special  circumstances,  determined  that  the  attorney  or  the 
client  shall  pay  those  costs.  Now,  when  this  motion  was  made, 
I  should  collect  that  the  ground  stated  was,  that  a  sum  of  money 
[  *43  ]  had  been  paid  by  the  client  to  the  attorney  to  liquidate  a  ^certain 
demand ;  that  that  demand  consisted  of  these  two  sums,  and 
that,  therefore,  they  ought  not  to  have  been  introduced  into  the 
bill.  If  it  had  been  shown  that  the  592.  128.  had  been  paid  by 
the  client  to  the  attorney  to  make  some  specific  payment,  over 
the  amount  of  which  the  attorney  was  to  have  no  discretion,  and 
that  therefore  he  was  to  act  merely  as  a  conduct  pipe,  then, 
according  to  the  case  of  Woollison  v.  Hodgson,  that  would  not 
properly  be  a  disbursement,  which  ought  to  be  introduced  as 
a  taxable  item  into  the  bill.  But  that  does  not  appear  here  to 
have  been  the  case.  The  sum  of  59L  12«.  was  one  of  several 
sums  paid  by  the  client  to  his  attorney.  Mr.  Erie  said,  that  the 
test  by  which  to  try  whether  items  ought  to  be  introduced  into 
the  bill  was,  by  considering  whether  they  were  charges  over 
which  the  attorney  could  exercise  any  skill  or  care  as  to  their 
amount.  If  they  were  such,  then  they  were  not  taxable  items, 
and  ought  not  to  be  introduced  into  the  bill.  In  order  to 
determine  whether  this  is  a  true  test,  let  us  look  at  the  Act 
of  Parliament,  and  ask  whether  such  a  sum  is  a  disbursement. 
Is  not  such  a  payment  a  disbursement,  although  absolutely  fixed 
by  some  other  means  than  the  attorney's  discretion?  If  the 
client's  money  come  generally  to  the  hands  of  the  attorney 
without  any  specific  direction  as  to  the  mode  of  applying  it, 
and  he  uses  it  for  the  client's  purposes,  although  the  proportions 
(1)  See  now  the  Solicitors  Act,  1843  (6  &  7  Vict.  c.  73),  s.  37.— B.  C. 
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in  which  he  shall  use  it  is  not  determined  by  his  discretion,  such     Habbison 
use  must  constitute  a  disbursement  within  the  meaning  of  the       wabd. 
Act  of  Parliament,  and  consequently  be  properly  introduced  into 
the  attorney's  bill.     The  test,  therefore,  suggested  at  the  Bar 
does  not  appear  to  me  a  true  one.     I  think,  therefore,  that  the 
present  rule  ought  to  be  discharged,  and  with  costs. 

Rule  discharged  with  costs. 


HANSON  V.  SHACKELTON.  isss. 

(4  Dowling,  Pr.  Cae.  48—50 ;  S.  C.  1  H.  &  W.  642.)  [  48  ] 

A  writ  of  summons,  dated  on  a  Sunday,  is  a  nullity,  and  the  objection 
is  not  waived  by  lapse  of  time. 

The  Court  is  bound  to  take  judicial  notice  that  a  particular  day  of  the 
month  falls  on  a  Sunday. 

C ARROW  showed  cause  against  a  rule  nisi,  obtained  by  RoheH 
Bayly,  junr.,  for  setting  aside  the  writ  of  summons  in  this  case, 
and  all  proceedings  thereon.  The  objection  was,  that  the  writ 
was  dated  on  a  Sunday.  He  objected,  however,  that  the  appli- 
cation was  too  late.  The  writ  had  been  served  on  the  5th  May, 
and  the  declaration  filed  on  the  28rd.  On  the  28th  the  plain- 
tiff was  served  with  the  present  rule.  By  1  Keg.  Gen.  H.  T. 
2  Will.  lY.  s.  88,  it  was  ordered,  that ''  no  application  to  set  aside 
process  or  proceedings  for  irregularity  shall  be  allowed,  unless 
made  within  a  reasonable  time."  Here,  the  application  was  to 
set  aside  the  process,  and  it  was  not  made  within  a  reasonable 
time ;  the  present  rule  ought,  therefore,  to  be  discharged.  He 
cited  Tyler  v.  Green  (i),  the  marginal  note  of  which  was — "  A 
writ  was  served  on  the  25th  of  October.  An  application  on  the 
3rd  of  November  to  set  aside  the  service  for  irregularity  (the  2nd 
being  a  Sunday),  was  held  to  be  out  of  time,  and  that  it  should 
have  been  made  on  the  1st." 

Bayly,  in  support  of  the  rule,  contended  that,  as  to  the 
objection  on  the  other  side,  which  proceeded  on  the  supposition 
that  the  defendant's  laches  had  operated  as  a  waiver  of  the 
objection,  it  was  to  be  observed,   that  the  defect   of   which 

(1)  3  Dowl.  P.  C.  439. 
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Haxson  complaint  was  here  made  did  not  merely  amount  to  an  irregularity. 
shackbl-  but  to  a  nullity.  An  irregularity  *migbt  be  waived,  but  a  nullity 
''®^-  could  not.  He  cited  Garratt  v.  Hooper  (i)  and  Roberts  v. 
SpwT  (2).  He  contended  tbat  Sunday  was  a  dies  turn  juridicusj 
and  that  a  writ  bearing  date  on  that  day  was  clearly  void  ;  and 
cited  Shepherd's  Abridgment,  vol.  8,  181,  "  that  if  any  part  of 
the  proceedings  in  a  suit  of  law  be  entered  and  recorded  to  be 
done  on  Sunday,  it  makes  the  whole  void;"  and  the  case  of 
Vaughan  v.  Lloyd^  showing  that  if  an  original  should  bear 
date  on  Sunday,  the  appearance  of  the  party  would  not  help 
it:  Viner's  Abrid.,  tit.  Sunday,  C.  Again,  by  2  Will.  IV. 
c.  39,  s.  12  (3),  it  was  provided,  "  that  every  writ  issued  by 
authority  of  this  Act  shall  bear  date  on  the  day  on  which  the 
same  shall  be  issued,  and  shall  be  tested  in  the  name  of  the 
Lord  Chief  Justice  or  Lord  Chief  Baron  of  the  Court  from  which 
the  same  shall  issue,  or  in  case  of  a  vacancy  of  such  office,  then 
in  the  name  of  the  senior  puisne  Judge  of  the  said  Court." 
If  the  writ  of  summons  was  to  bear  date  on  the  day  on  which  it 
was  issued,  how  could  Sunday  be  a  proper  date  for  it,  the  Court 
not  sitting  on  that  day  ?  The  writ,  therefore,  did  not,  in  con- 
formity with  the  provisions  of  that  section,  bear  date  on  the  day 
on  which  it  was  issued.  This  was  another  authority  to  show 
that  the  writ  was  a  nullity.  The  above-cited  cases  showed  that 
a  nullity  could  not  be  waived  ;  and,  therefore,  the  present  rule 
must  be  made  absolute. 

Coleridge,  J. : 

Have  you  any  affidavit  showing  that  the  day  on  which  this 
writ  is  dated  was  a  Sunday  ? 

Bayly  : 

The  affidavit  does  not  state  that  the  day  on  which  this  writ  is 

dated  was  a  Sunday ;  but  the  writ  is  incorporated  in  the  affidavit, 

and,  the  day  of  the  month  being  given,  the  Court  is  bound  to 

[  '50  ]       take  judicial  notice  on  what  *day  of  the  week  that  day  fell. 

The  almanack  is  part  of  the  law  of  the  land. 

Cur.  adv.  vulL 

(1)  1  Dowl.  P.  C.  28.  (3)  See  E.  S.  C.  Ord.  2,  r.  8.— B.  C. 

(2)  3  Dowl.  P.  C.  551. 
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GoLERiDOB,  J.  :  Hanson 

r. 
I  have  consulted  the  other  Judges  of  the  Court,  and  they  are     Shaokbl- 

TON 

of  opinion  that  I  ought  to  take  judicial  notice  of  what  the  day 
was  on  which  this  day  of  the  month  fell ;  and  we  are  also  of 
opinion  that,  the  writ  being  dated  on  a  Sunday,  it  is  a  nullity, 
and,  therefore,  that  the  lapse  of  time  has  not  waived  the  objec- 
tion.   The  present  rule  must,  therefore,  be  made  absolute,  but 

without  costs.  T^  ,     ,    , 

Ride  abmlute^  without  costs. 


BIRD  V.  COOPER  and  Otheks.  if^n. 

(4  Dowling,  Pr.  Gas.  148—152.)  [  |48  ] 

An  action  for  trespass  for  taking  goods  was  referred,  principally  with 
the  view  of  determining  the  right  of  property  in  the  goods ;  the  defen- 
dants contending  that  the  plaintiff  had  no  property  in  them,  but  that 
they  belonged  to  a  third  person :  another  complaint  in  the  declaration 
was,  that  the  defendants  had  committed  an  assault  upon  the  plaiutiff*s 
wife,  per  quod  consortium  amiait :  and  all  other  matters  in  difference  were 
also  referred.  No  evidence  was  given  before  the  arbitrator  to  prove  the 
per  quod,  but  there  was  only  one  assault  proved  to  have  been  committed 
on  the  wife ;  and  the  plaintiff  abandoned  his  claim  to  part  of  the  goods. 
The  arbitrator  made  his  award,  merely  ordering  the  verdict  which  had 
been  entered  for  the  plaintiff  to  stand,  and  the  damages  to  be  reduced  to 
352. ,  but  made  no  award  rejecting  the  right  of  property  in  the  goods : 
Held,  that  the  award  was  sufficiently  final. 

Thb  declaration  in  trespass  contained  three  counts :  first,  for 
breaking  and  entering  plaintiff's  house,  where  he  carried  on  the 
business  of  a  linen-draper,  and  seizing  and  carrying  away  a  large 
quantity  of  his  goods;  secondly,  for  breaking  and  entering 
another  dwelling-house,  and  turning  the  plaintiff  and  his  family 
out  of  possession ;  thirdly,  for  assaulting  Mary  Bird,  the  wife  of 
the  plaintiff,  and  imprisoning  her,  whereby  the  plaintiff  lost  her 
society  and  assistance.  The  defendants  pleaded  as  to  breaking 
and  entering  the  plaintiff's  house  in  the  fii:st  count  and  making 
a  noise  and  disturbance,  and  seizing  and  taking  away  the  goods 
there  mentioned,  being  in  the  possession  of  the  plaintiff,  that  he 
paid  61.  into  Court,  and  that  the  plaintiff  had  not  sustained 
more  damages  than  51.  in  respect  of  those  trespasses ;  and  as  to 
the  carrying  away  of  the  goods,  and  converting  and  disposing 
thereof  to  their  own  use,  that  the  defendants  committed  thos 
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BiBD  trespasBes  as  the  servants  of  one  J.  8.  Groom,  the  assignee  of 
coopKB.  W.  Baker,  and  by  command  of  the  assignee,  and  by  the  leave 
[  *149  ]  *and  licence  of  the  plaintiff;  and  as  to  the  residue  of  the  tres- 
passes, not  guilty.  The  plaintiff  replied  to  the  first  plea,  that  he 
had  sustained  more  damages  than  SI. ;  and  to  the  second,  that  the 
defendants  committed  the  trespasses  of  their  own  wrong,  and 
without  the  leave  or  licence  of  the  plaintiff. 

Upon  the  cause  coming  on  to  be  tried  at  the  last  Warwick 
Assizes,  a  verdict  was  by  consent  entered  for  the  plaintiff  with 
5,0002.  damages,  subject  to  the  award  of  an  arbitrator,  who  was 
to  settle  all  matters  in  difference  between  the  parties,  and  to 
order  and  determine  what  he  should  think  fit  to  be  done  by 
either  party  respecting  the  matters  in  dispute,  and  also  for  whom 
and  for  what  sum  the  verdict  should  be  finally  entered,  and 
upon  the  other  usual  terms.  The  arbitrator  awarded  that  the 
verdict  entered  for  the  plaintiff  should  stand,  but  that  the 
damages  should  be  reduced  to  85/. 

A  rule  nisi  for  setting  aside  this  award  was  obtained  by  TITiite- 
hurst  on  behalf  of  the  defendants,  on  the  ground  that  the  award 
was  not  final,  and  upon  affidavits  which  stated  that  the  principal 
point  which  ought  to  have  been  determined  by  the  arbitrator, 
and  on  which  account  the  Judge  at  the  trial  recommended  a 
reference,  had  not  been  decided  by  him,  which  was,  in  whom  the 
property  of  the  goods  was  vested ;  that  at  the  trial  the  defendants 
intended  to  have  disputed  the  plaintiff's  property,  but  there  was 
no  plea  upon  the  record  to  entitle  them  to  do  so,  and  that  they 
also  intended  to  have  shown  that  the  goods  had  been  seized  by 
Groom,  the  official  assignee  of  Baker,  a  bankrupt,  and  that  he 
had  sold  the  goods  by  his  direction,  and  that  they  were  merely 
acting  as  his  servants  :  that  the  goods  were  of  the  value  of  upwards 
of  1,000/.,  and  that  the  arbitrator  was  required  to  decide  the 
question  of  property.  Secondly,  that  a  quantity  of  china  and 
earthenware  was  claimed  by  the  plaintiff,  about  which  the  arbi- 
trator had  not  determined ;  and,  thirdly,  that  an  assault  was 
[  *150  ]  proved  *to  have  been  committed  on  the  wife  whilst  the  husband 
was  absent,  and  that  no  loss  of  her  society  or  assistance  was 
proved,  and  that  therefore  the  plaintiff  was  not  entitled  to 
recover  upon  the  last  count,  but  that  he  would  be  entitled  to 
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bring  another  action  in  the  names  of  himself  and  his  wife,  and         Bird 
that  the  latter  matter  in  dispute  had  not  been  determined  by      coopkb. 
the  arbitrator. 

Sir  W.  Follett,  Humfrey^  and  Hurlstone,  showed  cause : 

As  to  the  first  point,  they  contended,  that  the  award  was  final, 
because  the  arbitrator  had  determined  all  disputes  between  the 
parties  in  the  cause ;  that  the  fiat  which  had  been  issued  against 
William  Baker,  it  appeared,  by  the  affidavits  in  answer,  had  been 
annulled  before  the  commencement  of  the  action,  and  that  there- 
fore the  only  ground  for  disputing  the  plaintiff's  right  to  the 
property  which  he  had  acquired  by  purchase  from  the  supposed 
bankrupt,  failed;  that  the  arbitrator  could  not  make  a  valid 
award  respecting  the  right  of  property  in  the  goods  binding  on 
third  persons,  and  that  the  arbitrator  had,  in  fact,  determined 
the  right  between  the  parties  in  the  cause,  by  ordering  a  verdict 
for  351.  instead  of  51.,  which  was  paid  into  Court.  Secondly,  as 
to  the  china  and  earthenware,  the  affidavits  in  answer  to  the  rule 
expressly  denied  that  they  were  a  matter  in  difference,  because 
when  it  was  discovered  that  no  china  or  earthenware  was  men- 
tioned in  the  declaration,  the  plaintiff  a]bandoned  his  claim. 
And  as  to  the  third  objection,  the  affidavits  in  answer  to  the 
rule  showed  that  there  was  but  one  assault  upon  the  wife  which 
was  complained  of,  that  the  question  was  left  generally  to  the 
arbitrator  upon  the  evidence,  whether  under  the  circumstances 
the  plaintiff  was  entitled  to  recover  any  damages,  and  that  the 
arbitrator,  by  ordering  a  verdict  to  be  entered  on  that  count,  had 
in  fact  found  that  it  was  proved  ;  that  it  was  unnecessary  for  him 
particularly  to  specify  in  his  award  what  conclusion  he  had  come 
^to  respecting  that  part  of  the  case,  and  that  supposing  he  was  [  *ioi  ] 
wrong  in  giving  a  verdict  for  the  plaintiff  on  that  count,  under 
the  circumstances,  it  was  a  mistake  in  point  of  law  for  which  the 
award  could  not  be  set  aside. 

Sir  F.  PoUock^  Goulbourn,  Serjt.,  and  Whitehurst,  in  support 
of  the  rule : 

They  contended  that  the  award  ought  to  have  determined  the 
right  of  property,  which  was  the  principal  object  of  the  reference, 

K.B. — ^VOL.  XLYI.  52 
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Bird  and  that  by  that  question  being  left  nndetermined,  farther  litiga- 
GoopBR.  tion  might  be  the  consequence ;  that  though  the  bankruptcy  was 
at  an  end,  a  further  question  remained,  whether  the  plaintiff  had 
bought  the  goods  bandjide  of  Baker,  or  whether  it  was  a  fraudu- 
lent purchase,  and  that  the  arbitrator  ought  to  have  stated  upon 
the  award  whether  they  were  Baker's  goods.  Secondly,  that  as 
the  plaintiff  claimed  the  china  and  earthenware,  it  ought  to  have 
been  adjudicated  upon  by  the  arbitrator,  though  it  was  not  men- 
tioned in  the  declaration,  and  Robson  v.  RaiUton  (i)  was  relied 
on :  there,  on  a  reference  of  all  matters  in  difference,  a  demand 
on  one  side  was  laid  before  the  arbitrators,  and  immediately 
admitted  by  the  other  party ;  no  evidence  therefore  was  given 
concerning  it,  nor  any  adjudication  upon  it  requested ;  the  arbi- 
trators published  their  award  of  and  concerning  the  matters 
referred  to  them,  directing  payment  of  a  sum  of  money  (without 
saying  on  what  account)  to  the  party  (against  whom  the  above 
claim  had  been  made)  with  costs,  and  it  was  proved  that  they 
left  that  claim  out  of  their  consideration  in  making  their  award, 
as  a  matter  not  in  dispute ;  and  it  was  held  that  the  award  was 
bad,  as  the  arbitrators  ought  to  have  taken  notice  of  the  admitted 
demand.  Thirdly,  as  to  the  assault  upon  the  wife,  they  con- 
tended that  the  arbitrator  ought  to  have  mentioned  it  in  his 
award,  as  he  was  expressly  required  to  do ;  that  at  present  it  did 
[  *i6a  ]  not  appear  what  he  had  determined  as  to  *that  matter  in  dispute, 
and  that  if  an  action  were  to  be  brought  by  the  plaintiff  and  his 
wife,  or  by  himself  alone,  it  would  be  impossible  to  plead  the 
award  as  an  answer,  because  there  was  nothing  to  show  what 
was  determined  by  it. 

BOLLAND,  B. : 

With  respect  to  the  first  point,  it  does  not  appear  that  any 
request  was  made  to  the  arbitrator  to  find  to  whom  the  property 
belonged.  Under  this  submission  he  could  not  possibly  find 
whether  the  goods  were  the  goods  of  Baker  or  not.  If  the 
official  assignee  had  been  made  a  party,  the  question  mig^t 
have  been  raised.  As  to  the  objection  respecting  the  china 
and  earthenware,  it  is  sufficient  to  say  that  it  is  positively 
(1)  35  R.  B.  426  (1  B.  &  Ad.  723). 
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sworn,  in  answer  to  this  rule,  that  that  claim  was  abandoned ;         Bird 
and  with  respect  to  the  assault  on  the  wife,  it  is  admitted  on      gooVbb. 
all   hands  that    there    was  but  one   assault    proved,   and   I 
think  the  finding  of  the  arbitrator  is  sufficiently  conclusive 
upon  that  point. 

Aldebson,  B.  : 

I  am  of  the  same  opinion.  As  to  the  first  point,  I  think  that 
the  right  of  property  was  not  a  question  in  difference  between 
these  parties,  and  that  it  could  not  be  settled  by  the  arbi- 
trator. The  answer  to  the  second  objection  is,  that  the  claim 
was  given  up;  and  I  think  that  Robson  v.  RaUston  is  no 
authority  for  the  purpose  for  which  it  was  cited,  but  rather 
the  other  way.  Thirdly,  the  dispute  respecting  the  assault 
was  settled  by  the  arbitrator:  and  I  think  that  the  defen- 
dants would  have  no  difficulty,  in  case  a  future  action  should 
be  brought  against  them,  in  pleading  the  award  as  no  answer 
to  such  action,  if  the  assault  was  a  matter  in  dispute  at  the 
time  of  the  award. 

GuBNBY,  B. :  I  am  of  the  same  opinion. 

Rvle  discharged  jvith  cosU. 


ARBUCKLE  v.  PRICE.  im. 

(4  Bowling,  Pr.  Gas.  174—175.)  [ITi] 

Where  a  defendant  submitted  all  matters  in  difference  to  arbitration, 
and  the  arbitrators  required  him,  in  pursuance  of  a  power  given  to  them 
for  thi^t  purpose,  to  produce  certain  books  and  papers,  and  an  attachment 
was  moved  for  against  him  for  not  producing  them :  Held,  that  he  could 
not  hj  affidavit  bring  before  the  Goiirt  the  question  whether  those  books 
related  to  matters  in  difference  between  them,  or  not ;  though  it  was 
expressly  sworn,  that  the  books  merely  related  to  old  accounts  which 
had  been  long  since  settled,  and  which  it  had  been  agreed  between  them 
should  form  no  part  of  the  reference,  because  by  the  general  terms  of 
the  submission  of  all  matters  in  difference  it  was  left  in  the  discretion 
of  the  arbitrator  to  say  what  were  matters  in  difference  and  what  were  not. 

This  was  a  rule  which  had  been  obtained  by  W.  H.  Watson^ 
on  behalf  of  the  plaintiff,  calling  on  the  defendant  to  show 
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arbuckls  caase  why  an  attachment  should  not  issue  against  him  for  not 
Pbice.  producing  before  the  arbitrators  certain  books  and  papers  pur- 
suant to  a  notice  given  to  him  by  the  arbitrators.  The  deed  of 
submission,  which  had  been  made  a  rule  of  Ck>urt,  contained  a 
clause  that  each  party  should  produce  all  books,  papers,  <&c.  on 
being  required  so  to  do  by  notice  in  writing  signed  by  the 
arbitrators.     ♦     ♦     ♦ 

Hoggins  showed  cause : 

From  his  affidavits  it  appeared  that  the  plaintiff  and  defendant 
had  formerly  been  in  partnership  together  in  trade,  and  that 
when  they  dissolved  partnership,  the  defendant  continued  the 
business  by  himself  on  his  own  account,  and  the  plaintiff  acted 
as  his  traveller.  Disputes  having  arisen  between  them,  the 
accounts  were  gone  into,  and  the  plaintiff  drew  upon  the  defen- 
dant three  bills  of  exchange  to  the  amount  of  450/.  which  was 
the  sum  found  to  be  due  from  the  defendant  in  respect  of  all 
matters  then  in  difference  between  them.  The  defendant  paid 
the  bills ;  and  it  was  sworn  that  that  was  intended  as  a  final 
settlement  and  a  closing  of  all  the  accounts  between  them  up 
to  that  time,  and  that  the  matters  in  difference  out  of  which  this 
action  arose  had  no  connection  with  the  former  disputes,  which 
had  arisen  some  years  afterwards;  that  the  defendant  had 
[  *175  ]  delivered  *up  all  books  and  papers  relative  to  the  matters  in 
dispute  between  the  parties,  and  that  the  books,  &c.  which  were 
required  by  the  arbitrators,  related  entirely  to  the  previous 
accounts  between  the  parties,  which  was  finally  closed  by  the 
%  settlement  to  which  both  had  come,  and  therefore  the  defendemt 

declined  to  deliver  them  up.  It  was  now  contended,  that  a 
reference  of  all  matters  in  dispute  could  not  comprise  transac- 
tions which  were  completely  closed  and  at  an  end ;  especially  as 
it  was  distinctly  sworn,  that  it  had  been  expressly  agreed  between 
both  parties,  that  those  accounts  should  form  no  part  of  the 
investigation  before  the  arbitrators ;  and  it  was  submitted  that 
it  would  be  very  hard  upon  the  defendant,  after  he  had  perhaps 
destroyed  his  vouchers  upon  the  supposition  that  those  disputed 
accounts  would  not  be  again  inquired  into,  that  the  question 
should  be  re-opened  by  the  arbitrators. 
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Pabee,  B.  :  Akbuckle 

r. 

The  defendant  has  submitted  to  the  arbitrators  all  matters  in  Pbicb. 
difference ;  and  they  say,  that  these  matters  are  in  dispute,  and 
they  have  required  the  defendant  to  produce  his  books,  in  pur- 
suance of  the  rule  which  he  has  entered  into.  It  is  a  question 
entirely  for  the  consideration  of  the  arbitrators.  If  the  defen- 
dant had  submitted  all  the  matters  in  difference  except  the 
old  accounts,  he  would  have  been  right;  but  he  has  not 
sufficiently  confined  the  terms  of  the  agreement  to  the  new 
disputes. 

Alderson,  B.  : 

By  submitting  to  the  arbitrator  all  matters  in  difference,  the 
defendant  has  submitted  to  the  discretion  of  the  arbitrator  the 
question,  what  are  the  matters  in  difference,  and  he  must  be 
concluded  by  his  opinion. 

Rule  absolute  for  an  attachment  with  costs. 


ARMSTRONG  v.  MARSHALL.  iw^ 

(4  DowUng,  Pr.  Cas.  593—595 ;  S.  C.  1  H.  &  W.  643.)  [  59.S  ] 

It  is  no  ground  for  impeaclring  an  award  that  the  arbitrator  has  been 
mistaken  in  point  of  law  as  to  the  admissibility  of  certain  eyidenoe. 

Erle  showed  cause  against  a  rule  for  setting  aside  an  award, 
on  the  ground  of  the  arbitrator  having  refused  to  receive  certain 
evidence,  which  was  tendered  on  the  part  of  the  defendant.  It 
appeared  from  the  affidavits,  that  the  action  was  brought  by  a 
surveyor  against  the  owner  of  a  coal-mine,  for  certain  plans  made 
of  the  mine  for  the  latter.  It  also  appeared,  that  an  action  of 
trespass  had  been  brought  by  the  defendant  for  certain  trespasses 
alleged  to  have  been  committed  by  the  owner  of  a  neighbouring 
mine  in  the  mine  of  the  former.  In  order  to  show  that  the 
trespass  complained  of  had  been  committed,  it  became  necessary 
that  the  present  plaintif!  should  descend  the  shaft,  and  examine 
the  extent  of  the  mine,  in  order  to  make  a  plan  for  the  use  of 
the  Court,  on  the  trial  of  the  action  of  trespass.    The  defendant 
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abmstbovo  accordingly  descended,  and  made  certain  plane  of  the  mine,  bat  was 
MabiThall.  prevented  completing  his  sorvey,  in  consequence  of  the  fool  air, 
which  had  already  caused  the  death  of  two  of  the  men.  When 
the  trespass  cause  came  on  for  trial,  these  plans  were  produced 
before  the  jury.  A  verdict  was  found  for  the  defendant  in  that 
[  *fi94  ]  action.  The  defendant  in  the  present  ^action  refused  to  pay  for 
the  plans  so  furnished  by  the  present  plaintiff,  on  the  ground 
that  they  had  been  entirely  useless  for  the  purpose  intended. 
The  present  action  was  then  brought  to  recover  the  price  of  them. 
The  cause  was  referred  to  a  barrister,  and  the  parties  accordingly 
attended  before  him.  On  the  part  of  the  defendant,  one  of  the 
special  jurymen  was  called,  for  the  purpose  of  showing  the 
opinion,  which  he  and  his  brother  jurors  entertained  of  the 
accuracy  or  inaccuracy  of  the  plans  made  by  the  plaintiff  of  the 
coal  mine.  The  arbitrator  refused  to  hear  this  evidence,  so  far 
as  it  related  to  his  brother  jurors.  The  present  rule  was  obtained 
to  set  aside  his  award,  on  the  ground  of  that  refusal.  In  answer 
to  the  rule,  Erie  objected  to  the  power  of  the  Court  to  interfere, 
on  the  ground  of  the  arbitrator  being  sole  judge  of  law  and  fact. 
He  cited  Ashton  v.  Poynter{i),  where  it  was  held,  that  the  deci- 
sion of  an  arbitrator,  though  not  a  barrister,  is  final,  although 
it  can  be  clearly  shown  that  his  award  is  founded  on  a  misappre- 
hension of  law.  Again,  in  Jupp  v.  Orayson  (2),  in  which  case  it 
was  decided,  that  where  a  mixed  case  of  law  and  fact  is  referred  to 
a  non-legal  arbitrator,  and  he  decides  absolutely  upon  it,  without 
raising  any  question  upon  his  award,  his  decision  is  final,  and  the 
Court  will  not  entertain  a  motion  for  reviewing  such  decision, 
either  as  to  the  facts  or  the  law.  In  those  cases  the  arbitrator 
was  not  a  barrister,  yet  the  Court  would  not  interfere  with  his 
decision;  a  fortiori,  the  Court  would  not  interfere  with  the 
decision  of  an  arbitrator  who  was  a  barrister.  He  contended, 
that  the  arbitrator  in  the  present  case  had  acted  correctly  in  not 
admitting  the  evidence. 

Crowder  was  heard  in  support  of  the  rule. 

Cur.  adv.  rtift. 

(1)  3  Dowl.  P.  C.  201.  (2)  1  Cr.  M.  &  B.  523;  3  DowL 

P.  C.  1»9. 
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Pattbson,  J. :  I  have  examined  the  cases,  and  it  appears  to    Armstroko 
me  that  the  arbitrator  is  the  judge  of  law  and  fact,  as  to  all    Marshall. 
matters  presented  to  him  on  the  arbitration.     His  decision,       [696] 
therefore,  is  final,  and  the  Coart  will  not  interfere  with  it, 
unless  the  question  of  law  is  raised  by  the  award.    I  discharge 
the  rule,  therefore,  on  that  ground  only ;  but  extra-judicially,  I 
may  say,  I  should  agree  with  the  learned  arbitrator  in  the 
opinion  he  has  formed  as  to  the  inadmissibility  of  the  evidence 
in  question.    The  present  rule  must  therefore  be  discharged. 

litde  discharged. 
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314 

DISTBE8S— 1.  Annuity  charged  on  land— Salt  works — Privilege 
from  distress — Buyer's  boat  lying  in  canal  for  purpose  of  taking 
away  salt  purchased.    Muspratt  y.  Gregory 435 

2.  For  rent.    See  Landlord  and  Tenant,  4—10. 
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EA8BMBHT--1.  Ancient  lifirlito— Party  waU— Statutory  authority 
to  raise  wall — Obstruction  of  light  and  air.     Wells  y.  Ody    .        .    358 

2.  Prescription — Plea  of  enjoyment  for  40  years — ^Replication 

— Olaim  to  watercourse  within  2  ft  8  Will.  IV.  c.  71,  s.  2— Pits  sunk 
on  mine-owner's  land  for  purpose  of  precipitating  copper  and  after- 
wards discharging  water  impregnated  with  copper  into  watercourse 
upon  another's  land.     Wright  y.  WUliams 265 

ECCLESIASTIOAL  LAW— Vestry  clerk.  Proof  of  appointment. 
See  Evidence,  6. 

EJBOTKEKT — ^Livery  of  seisin,  presumption  of —  Possession  tor 
less  than  20  years.    Doe  d.  Lewis  v.  Davies 675 

ELECTION,  PABLIAKEKTAJtY.    See  Parliamentary  Election. 

ESTOPPEL— Denial  of  landlord's  title— Waste  land.  Doe  d.  WhehU 
Y.  Fuller 807 

jsviuEKOE — 1.  Document,  alteration  after  execution — Agreement 
for  lease — ^Alteration  after  signature — Whether  altered  document 
receivable  in  evidence  to  prove  terms  of  holding.  HtUchins  v. 
ScoU 770 

2.  Declarations  of  deceased  attesting  witness  to  deed  tending 

to  show  that  he  had  fraudulently  altered  the  deed  after  execution— 
Whether  admissible  in  action  on  deed.    Stohart  y.  Drydeti    .  424 

3.  Claim  to  bed  of  river  —  Evidence  of  acts  of  ownership 

exercised  by  plaintiff— Admissibility  of.    Jones  y.  Williams  .        .611 

4.  Finding  of  miners'  jury  as  to  ownership  of  shaft — ^Admissi- 
bility of,  where  promise  by  supposed  owner  to  abide  by  flwHirtg  of 
jury— Action  on  case  for  loss  of  horse  killed  by  falling  down  shaft. 
Syhray  y.  White 342 

5.  liost  document— Warrant  of  distress — Secondary  evidence 

of  contents.     Minshall  y.  Lloyd 638 

6.  Of  holding  public  office— Vestry  clerk — Proof  of  having 

acted  as  vestry  clerk  as  evidence  of  appointment.    McOahey  y.  Alston 

573 

7.  Presiunption  of  death  after  seven  years'  absence.    N^»ean  y. 

Doe  d.  Knight 789 

8.  Privileged  communication — Solicitor  acting  for  bankrupt-— 

Question  concerning  client's  affairs  at  time  of  bankruptcy. 
Turquand  v.  Knight 506 

9.  Statements  made  by  buyer  of  goods  to  third  party  as  to 

intention  to  accept  them  on  arrival — Statements  not  communicated 
to  seller  or  wharfinger.    James  y.  Oriffin 243 

10.  Witness  —  Commission   to  examine  witnesses  abroad  — 

Affidavit  in  support  of  motion — Specification  of  names  and  descrip- 
tions of  witnesses  to  be  examined.     OunterY.M'Tear    .        .        ,    300 

11.  Non-attendance  — Affidavit    to    ground    rule  for 

attachment  —  No  statement  that  original  sitbpcena  was  shown  to 
witness.     Garden  y.  Creswcll .    610 
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EVIDEKOE — 12.  Witness  —  Disobedience  to  subpoBna  —  Motion  for 
attachment — Affidavit  miuit  state  that  party  was  material  witness. 
Tinley  v.  Porter 778 

13.  Admissibility  of  affidavit.     8ee  Arbitration,  12. 

EXOHANQE — Bate  of^Method  of  calculation — Money  received 
under  specific  authority  and  to  be  applied  in  particular  manner. 
Bertram  y.  Duhamel .         .         .36 

EXECUTOR  AND  ADMINISTKATOB  —  1.  Administration^ 
Account — Expenditure  by  executors — Intention  of  Court  in  directing 
reference  as  to  proper  expenditure.     UmbUby  y.  Kirk    .        .        .138 

2.  Assets  —  Marshalling  —  Executor's  private  property 

mortgaged  jointly  with  testator's — Creditors'  equity  to  compel 
mortgagee  to  exonerate  testator's  estate  for  their  ben  a  At.  ShcUcroas 
y.  Dixon 166 

3.  Legacy  duty — ^Besidue  bequeathed  to  executors  in 

trust  to  divide  the  interest  "  among  poor  pious  persons,  in  ten  or 
fifteen  pounds,  as  they  should  see  fit."     Att.-Gen,  y.  Nash    .        .     307 

4.  Plea  of  pleixe  administravit^ClfLVOL  for  specialty   debt 

made  16  years  after  testator's  death,    Smith  y.  Day  747 

5.  Mortgage  by  executor — General  charge  of  debts — 

Whether  mortgagee  bound  to  see  to  application  of  money  advanced. 
Shalcrosa  y.  Dixon 166 

6.  Charge    of  debts — Primary  fund  for  payment.     See 

Will,  3. 

7.  Lease  granted  by  executor.    See  Landlord  and  Tenant,  16. 

FIXTTJEE8 — Colliery — Be-entry  under  covenant  in  lease— Assign- 
ment of  colliery  and  fixtures  to  secure  annuity — Seizure  by  sheriff 
under  Ji.  fa. — Bight  of  assignees  to  maintain  trover  against  sheriff. 
Minehall  y.  Lloyd 638 

FBAUD  AND  MISBEPBESEKTATIOK— 1.  False  representation 
—  Action  against  trustee  for  parol  representation  as  to  incumbrances 
effected  on  trust  fund  by  ceetui  qtte  trust,    Lyde  y.  Barnard      .        .     269 

2.  Qun  sold  as  being  by  particular  maker — Injury  to  user 

— ^Bight  to  maintain  action  for  deceit.    Langridye  y.  Levy    .        .    689 

QAMIKGK-Horse  race— Becovery  of  stake  from  stakeholder  after 
race  has  been  run  but  before  money  paid  over.    Marryat  y.  Broderick 

622 

GOODS,  SALE  OF.    See  Sale  of  Goods. 

INFANT — 1.  Action  to  set  aside  warrant  of  attorney— Proof  of 
infancy.     Weaver  y.  Stokes 302 

2.  Maintenance — Bastard  child— Liability  of  putative  father 

where  mother  married  to  another  man.     Lang  v.  Spicer       .        .    290 

3.  Bequest  for  the  maintenance  or  support  of  infEints 

carries  interest  from  the  death  of  the  testator,  though  not  standing 
111 /oco  jKirfn^ta  towards  the  children.     Leslie  y.  Leslie       .        .        .173 
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ZVJirVOTIOV— Costs— Interlocutory  ii^unetion— PUmtiiT  after- 
wardi  proceeding  in  cauee  for  costs  only.     TayUpr  y.  Davis  .        .     1&4 

ZV817BAirOE(LIFB)^l.  Policy— Misrepresentation— aappreasion 
of  material  fiskcts — ^False  answers  to  verbal  questions  as  to  previous 
insurances.     Wainwright  ▼.  Bland 262 

2.  Qu,  Whether  party  may  insure  his  life  for  the  benefit 

of  another,  who  provides  the  funds  to  pay  the  premiums,  and  intends 
to  take  the  benefit  of  the  policy.     Wainwright  y.  Bland  .  t     262 

IVSTTBAVOB  (KARIVS)  —  Policy  —  Hon-communication  of 
material  fkct— Misdirection— New  trial.     Wtt(thury  v.  Jberdein    .     598 

ZVTBtJSIOK.    See  lamitations,  Statute  of,  1. 

JT7DGMBNT  OBEDITOB— Priority —Lien— Specific  lien  on  land — 
Belief  against  mortgagee  who  is  a  specific  incumbrancer.  Averall  v. 
Wade 218 

JX7BI8DIOTIOK— Of  Court  of  Probate— Jurisdiction  to  inquire  as 
to  execution  of  power.     Tatnall  ▼.  Hanketf 63 

And  tee  Criminal  Law ;  Privy  Coiuicil. 

JT7BT— Challenge— Information  at  suit  of  Attorney -General — 
Take  prayed  for  Crown  without  Attomey-Oeneral's  warrant.  AU.^ 
Qm.  ▼.  Parsons 492 

LAKDLORD  AND  TENANT— 1.  Agreement  for  lease  dated  8th 
September— Bent  payable  quarterly—^'  The  first  payment  to  be  made 
on  the  S6th  March  next" — ^Whether  quarter's  or  half-year's  rent 
due  on  S6th  March.    Hutchins  y.  ScoU 770 

2.  Agreement  by  lessees  to  pay  percentage  on  cost  of  altera- 
tions to  premises — ^Bankruptcy  of  lessees— Liability  of  assignees — 
Collateral  agreement  or  contract  running  with  land.   JxmUfertY,  Norris 

618 

3.  Breach  of  covenant  —  Action  of  covenant  by  reversioner 

on  deed  not  signed  by  lessor.     Cardwell  v.  Lucas    ....    509 

4.  Distress  for  rent — Broker's  charges  for  distress— Inability 

of  landlord  for  non-delivery  of  copy  of  charges.    Hart  ▼.  Leach  .    399 

5. Overplus  directed  by  statute  to  be  left  in  handi  of 

sheriff  for  owner's  use — ^Beasonableness  of  sheriff's  charges.   Lyon  v. 
Tcmkies 412 

6. Excessive  distress— Seisure  of  growing  crops— Measure 

of  damages.    Piggoti  ▼.  Birtles 349 

7.  Distraining  beasts  of  the    plough — Whether  action 

maintainable  when  no  other  sufficient  subject  of  distress  on  premises 
besides  growing  crops.    PiggoU  y.  Birtles 349 

8. Application  by  broker  for  rent  and  expenses  of 

levy — ^Payment  under  protest — Whether  actual  distress.    Hutchins  v. 
Soatt 770 

9.  Part  of  land  demised  in  possession  of  tenant  holding 

under  prior  lease  from  lessor — Apportionment  of  rent — Wrongful 
act  of  lessor — Loss  of  right  to  distrain.    Neale  t.  Mackenzie  .        .    478 
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LANDLORD  AND  TENANT— 10.  Distress  for  rent— Lease  to  B. 
for  61  years — Subsequent  grant  of  lease  to  C.  of  same  premises,  to 
commence  at  expiration  of  the  61  years— Whether  reversion  still  in 
A.  so  as  to  disentitle  him  to  distrain  for  rent  due  from  B.  under  his 
lease.     Smith  ▼.  Day    .        . 747 

11.  Emblements — Compensation   for— Custom   of    country — 

Stipulations  in  lease,  whether  excluding  custom.    Button  y.  Warren 

368 

12.  Forfeiture,  waiver  of— Authority  of  agent  —  Agreement 

for  lease — ^Undertaking  by  tenant  to  erect  "  shop  front  " — ^Evidence 
to  explain  meaning  of  words  ''Null  and  void" — Avoidance  at 
option  of  lessor  only.     Doe  d.  Nash  ▼.  Birch 326 

13.  Lease  granted  under  power — Power  to  lease  "  at  any  rent " 

— Whether  allowing  reservation  of  nominal  rent — Acceptance  of  fines 
— Surrender  claiuie — Power  not  requiring  specified  number  of  years. 
MuskerryY.  Chinnery 190 

14.  Validity  —  Proviso  for  re-entry — ''Best   improved 

yearly  rent."    Doe  d.  Wythe  v.  Rutland 741 

15.  Lease  for  lives — Life  not  in  existence  at  time  of  grant  of 

lease.    Doed.  PembertonY,  Edivarda    . 396 

16.  Beversionary  lease  granted  by  executor — ^Unusual  lease — 

Notice — Duty  of  lessee  to  see  that  consideration  is  fully  stated  and 
to  show  that  lease  was  properly  granted  by  executor.  Keating  ▼. 
KeaHng 178 

17.  Termination  of  tenancy— Surrender  of  tenancy — Tenant 

firom  year  to  year — Contract  to  purchase  premises — Tenant  remaining 
in  possession  without  paying  rent  or  interest— Befusal  to  deliver 
up  possession  to  lessor's  agent  —  Disclaimer  of  landlord's  title. 
Doe  d.  Oray  v.  Stanton 464 

18.  Waste  land— Denial  of  landlord's  title— Estoppel.    Doe  d. 

WhebU  Y.  Fuller 807 

I«AND-TAX— The  King's  dockyards  are  not  assessable  to  the 
land-tax.    AU.-Gen.  v.  Hill 542 

LIBEL.    See  Defeunation. 

LIEN.    See  Judgment  Creditor ;  Solicitor,  1. 

LDOTATIONS,  STATUTE  OF— 1.  Adverse  possession— Crown, 
title  of  to  land  of  which  it  has  been  out  of  possession  20  years — 
Trial  of  issue  on  information  of  intrusion — Onus  probandi,  AU.-Oen,  t. 
Paraofis 492 

2.  lyectment  —  Prescription  —  Adverse    possession  —  Since 

Prescription  Act.    Nepean  y.  Dot  d.  Knight 789 

3.  Note  payable  with  interest  on  demand — Date  from  which 

statute  begins  to  run.    Norton  y,  Ellam 646 

LIS  PENDENS— Lf«  pendens  is  not  notice  of  every  equity  which 
arises  in  the  course  of  a  suit.    Shalcroee  y.  Dixon    .        .  .166 

LUNACY.    Set  Banker. 
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KAIilCIOTTS  PB08SCT7TIOH— 1.  Oiving  into  ciuitody— Season- 
able and  probable  cause— Warning  bv  constable  as  to  respectability 
of  person  arrested.    Musgrove  t.  NtwelJ -lOd 

2.  Charge  of  caiuiing  disturbance  and  riot — Plaintiif  given 

into  custody  for  breach  of  peace— Jiuitiflcation.  Cohtn  v.  HuskisBon    660 

XA8TEB  AND  SERVAKT  —  Seduction  —  Loss  of  service  — 
Daughter  apprenticed  to  another.    Harris  v.  Butier      .  .    695 

METBOPOIilS — Building  Act— Statutory  authority  to  raise  party- 
wall — Obstruction  of  ancient  lights— Action  for  damages.  Welh  v.  f  A/,v 

358 

MIKE — Ejectment  —  Tin-bound  —  Possession  of  sur&ce  —  Consent 
rule — Defence  for  *'a  certain  tin-bound,  dtc,  containing  a  certain 
mine,"  4tc.     Doe  d.  Earl  of  FaimwUh  y.  Alderson        ....     303 

MONET  PAID—].  Money  paid  by  authority  of  debtor— Bight  to 
recover.     Alerander  v.  Vant 382 

2.  Money  paid  to  parish  of&cers  to  exonerate  person  from 

charges  for  maintenance  of  bastard  child  af&liated  on  him — ^Death 
of  child  during  of&cers'  year  of  of&ce  —  Action  to  recover  money 
not  expended  in  maintaining  child — Illegal  contract.  Chap^tell  v. 
PoUb 779 

MORTGAGE  — 1.  Foreclosure  —  Parties  —  Representatives  of 
deceased  tenant  for  life.     Chalie  v.  Qwynne 157 

2. Mortgage  taken  by  solicitor  from  client — Consideration 

— Settled  account.    Hansitn  v.  Nicholl 152 

3.  Marshalling — Puisne  incumbrancers  —  Second  mortgagee 

having  security  of  estates  A.  and  B. — OfEer  to  redeem  prior  mort- 
gagee— ^Attempt  to  make  second  mortgagee  resort  in  first  instance 
to  estate  B.     Gregg  ▼.  Arrott 214 

4.  Priority  between  judgment  creditors — Settled  estate — 

Throwing  debts  on  unsettled  estates.    Averali  v.  Wade  .218 

5.  Mortgagee    in   possession  —  Prior   mortgagee    who   has 

obtained  leases,  subsequent  to  puisne  mortgagee,  and  entered  into 
possession,  will,  as  against  the  latter,  be  charged  as  mortgagee  in 
possession.     Gregg  v.  Arrott 214 

6.  Bedemption  —  Annual  rests  —  Question  of  annual  rests 

on  bill  to  redeem  against  mortgagees  in  possession.  Scholefield  v. 
Ingham 145 

7.  Specific  incumbrancer  —  Priority  —  Judgment  creditor  — 

Lien.    Averail  t.  Wade 218 

KEGLIOEKCE— 1.  Trap  borrowed  by  defendant— Accident  caused 
by  negligence  of  another  in  company  of  defendant — Action  against 
defendant  as  person  possessed  and  having  direction  of  trap.  Wheatlry 
V.  Patrich 731 

2.  Bule  that  there  is  no  contribution  among  joint  tort- 
feasors—Application  where  the  party  seeking  contribution  was  a 
tort-feasor  only  by  inference  of  law.    Pearson  t.  Skelton        .        .    380 
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FABLIAMEKTABT  ELECTION— LiabiUty  of  candidate  for  act 
of  agent— Action  ag^ainet  member  of  committee  for  refreshments 
ordered  throug^h  third  party — ^Proof  of  agency.  Thomas  v.  Edtoards    576 

PABTKEBSHIP^l.  Account  —  Some  partners  in  an  adventure 
held,  under  circumstances,  to  be  precluded  from  having  an  account 
against  agents  appointed  by  their  co-partner.     Maxwell  y.  Qreig     152 

2.  Books,  right  to  inspect— Izijunction— Injunction  restrain- 
ing one  partner  from  exclusive  use  of  partnership  books  continued 
at  the  hearing,  although  the  partnership  had  then  become  dissolved 
by  effluxion  of  time.     Taylor  v.  Davis 164 

3.  Change  in  firm— Retirement  of  partner— Rights  of  creditor 

against  late  partner — Notice — Proof  of  notice — Discharge  of  old  firm. 
Hart  V.  Alexander 666 

PATENT — 1.  Amendment  of  void  patent — Disclaimer  of  part  of 
invention — Infringement  prior  to  disclaimer — ^Retrospective  opera- 
tion of  Act.     Perry  v.  Skinner 656 

2.  Extension — Merit  and  utility  of  invention  and  inadequate 

remuneration  of  patentee  —  Annuity  to  inventor,  a  mechanic  in 
patentee's  employ.     R**  RusselVs  Patent .132 

3.  Improvements — If  a  patent  be  taken  out  for  several  inven- 
tions, which  are  claimed  as  improvements,  and  the  jury  find  that  one 
of  them  is  not  an  improvement,  the  patent  is  altogether  void.  Morgan 
V.  Seaward 700 

4.  Publication  of  invention — Improvement — Article  manu- 
factured under  pledge  of  secrecy  and  shipped  to  foreign  port  before 
date  of  patent.     Morgan  v.  Seaward 700 

PAYMENT— Appropriation  of.     See  Scotland,  Law  of,  2. 

POWER— 1.  Execution  by  will — Will  made  in  pursuance  of  power 
of  appointment  and  executed  in  compliance  with  requisites  of  power 
— Right  to  probate,  though  not  executed  according  to  the  testa- 
mentary law  of  the  domicil  of  the  party  making  it.  Tatnall  v. 
Hanhey 63 

2.  The  appointee  of  a  power  takes  by  force  of  the  act  of 

the  donor,  and  not  of  the  donee  of  the  power.     Tatnall  v.  Hankey      63 

3.  Power  of  leasing — Execution  of  power — Power  to  lease  at 

any  rent — Whether  allowing  reservation  of  nominal  rent — Terms  of 
power  not  required,  the  number  of  years,  to  be  absolute — Surrender 
claiuie,  whether  vitiating  lease.     Mttskerry  y.  Chinnery  .        .         .190 

4. Proviso  for  re-entry — ''Best  improved    rent" — 

Substantial  compliance  with  terms  of  power.  Doe  d.  Wythey,  Rutland    74 1 

PRACTICE — 1.  Appearance  before  under-sheriff  —  Rule  that  no 
person  but  a  barrister,  or  an  attorney,  should  appear  as  the  advocate 
of  a  party  on  a  writ  of  trial.     THhe  v.  Wiugfithl      ....     520 

2.  Costs — Charge  of  fraud  by  party  opposing  will — Charge 

introduced  for  collateral  purpose.     Barry  v.  Butlin        .        .        .123 

3.  New  trial — Misrepresentation.    See  Insurance  (Marine). 

4.  Parties  —  Mortgage  —  Action  for  foreclosure  —  Represen- 
tatives of  deceased  tenant  for  life,  whether  necessary  parties  to 
action.     Chalie  y.  Qwynne 157 

B.B. — VOL.  XLVI.  63 
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PRAOTICE— 5.  Parties— Action  agrc^ixuit  trustee  for  breach  of  trust. 
See  Trust,  1. 

6.  Prerog^ative  Court — Pleading — ^Evidence— Sight  of  reply. 

Hitchings  ▼.  Witotl 71 

7.  Production  of  documents — Attachment.  £»«•«  Arbitration,  12. 

8.  Stay  of  proceedings— Withdrawal  of  juror— Pinal  deter- 
mination of  action.     Harries  v.  Thomas 495 

9.  Writ  of  summons— Writ  dated  on  Sunday— Nullity — Objec- 
tion not  waived  by  lapse  of  time — Court  bound  to  take  judicial  notice 
that  particular  day  of  the  month  falls  on  a  Sunday.  Hansoti  y. 
Shackelton 813 

PBEBOGATIVE  COXTBT.     See  Jurisdiction  ;  Practice,  6. 

P&ESC&IPTIOK.     See  Easement. 

PBEStJMPTION  of  death.     Nepean  y.  Doe  d.  Knight    .  .     789 

PBIKCIPAL  AND  AGENT.     See  Broker. 

PBIVY  COUNCIL— 1.  Appeal— Order  in  Council— Time  for  com- 
pletion of  security — Waiver.     Retemeyer  v.  OhermuUer    ...         1 

2.  Jurisdiction  —  Jurisdiction  to  determine  matter  liti- 
gated in  inferior  Court,  but  on  appeal  from  the  decision  of  that 
Court.     In  re  Qould 32 

PBOMISSOBY  NOTE.    See  BUI  of  Exchange,  6. 

BESTBAINT  OF  TBADE— Covenant  by  seller  of  business  to  serve 
as  assistant  to  buyer  for  his  life.     Wallis  v.  Day    ....     602 

SALE  OF  QOODS — 1.  Memorandum  in  writing — Entry  in  buyer's 
book  signed  by  seller's  traveller— Sale  by  sample — Acceptance  of 
goods.     Johnson  v.  Dodgson ,     733 

2.  Property  in  goods — Ship  in  course  of  construction — Shares 

in  ship  to  be  taken  by  different  persons — One-fourth  share  paid  for 
by  plaintiff— Bankruptcy  of  shipbuilder.     Laidler  y.  Burlinso^i     .     717 

3.  Sale  at  valuation  to  be  made  by  A. — Valuation  made  by 

A.'s  clerk — ^Breach  of  contract.     Ess  v.  Truscott      ....     630 

4.  Shares — Sale  by  stockbroker — Contract  note — Second  con- 
tract note  disclosing  name  of  seller — Liability  of  broker — Ciuitom. 
Magee  v.  Atkinson 635 

5.  Stoppage  iu  transitu — Beceipt  by  consignor  of  consignee's 

acceptance  for  part  of  the  goods — Insolvency  of  consignee — Bight 
of  consignor  to  retain  possession  of  goods  without  tendering  back 
the  bill.     Edwards  v.  Brewer 626 

6.  Delivery — Goods  landed  on  wharf  and  stopped  in 

hands  of  wharfinger — Capacity  in  which  wharfinger  received  goods 
— Statements  of  consignee.     James  v.  Oriffin 243 

7.  Variance  between  bought  and  sold  notes-^Evidence  to 

explain  contract — Mercantile  usage.    Bold  v.  Bayner    .  .    322 
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SCOTLAND,  LAW  OF— 1.  Agreement  made  in  Scotland  for  dis- 
charge of  mortgage  of  lands  in  Oemerara,  by  bills  payable  in 
Scotland,  whether  Scotch  contract  and  to  be  interpreted  according 
to  the  law  of  that  country.     Camj.hc//  v.  Dnd 44 

2.  Appropriation  of  payments — Several  debts  due  from  debtor 

to  same  creditor — Bight  of  creditor  to  elect  as  to  which  debt  indefinite 
payment  is  to  be  ascribed.     (\un}Ml  v.  Dent 44 

SEDUCTION.     Hte  Master  and  Servant. 

SETTLEMENT  (MABBIAQE)— 1.  Construction  —  Settlement  of 
sum  by  father  as  *'  the  marriage  portion  of  his  daughter  "—Death  of 
husband  without  issue — Besulting  trust  for  wife.     Ward  v.  Dyas     188 

2.  Covenant  to  stand  seised.     Doe  d.  Lewis  v.  Daviea    .  675 

And  dee  Deed,  1. 

SHEBIFF — 1.  Loss  of  warrant  of  distress — Secondary  evidence  of 
contents.     Minshall  v.  lAoyd 638 

2.  Trover  against.     See  Fixtures. 

SHIP — Ship  in  course  of  construction,  property  in.  See  Sale  of 
Goods,  2. 

SOLICITOB.— I.  Costs— Lien— Deeds  deposited  by  trustees— Per- 
sonal debt  of  trustees — Bight  of  solicitor  to  retain  deeds  as  against 
reversioner.     Light/(M,t  v.  Keane 476 

2.  Bight  to  introduce  into  bill  disbursements  made  for 

client— No  specific  appropriation  of  money  paid  by  client  to  solicitor 
to  disbursements  charged.     Harrisou  v.  Ward         ....     808 

3.  Taxation  of  costs— Motion  impugning  bill  after  rule 

for  taxation  disposed  of.     Harrison  ▼.  Ward 808 

4.  Mortgage  taken  by  solicitor  from  his  client — Consideration 

— Fore  closure -Settled  account.     Hamon  y .  Nicholl  ,         ,     152 

5.  Privileged  communication.     See  Evidence,  8. 

STAMP  DUTY.     See  Bill  of  Exchange,  6. 

STATUTE  —  Interpretation  —  Bule  for  construction  of  a  statute. 
See  per  Parke,  B.     Becke  v.  Smith 567,  570 

STOCXBBOXEB.    See  Broker. 

TENDEB— Bill  of  exchange— Action  against  acceptor — Plea  of 
tender  before  commencement  of  suit.     Poole  v.  Tumbridye  .    579 

TBESPASS— 1.  If  A.  wrongfully  place  goods  in  B.'s  building,  B. 
may  lawfully  go  upon  A.'8  close  adjoining  the  building,  for  the 
purpose  of  removing  and  depositing  the  goods  there  for  A.'s  luie. 
Rea  v.  Sheward 633 

2.  Verbal  contract  to   purchase    growing    crop  —  Bemoval 

of  buyer's  horse  and  cart  from  land  on  which  crop  growing — Void 
contract,  whether  operating  as  license  to  buyer  to  enter  upon  land. 
Carrinyton  v.  JiooU 583 
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TBTT8T — 1.  Breach  of  trust — ^Neglect  to  call  in  and  invest  money 
due  on  note  subject  to  settlement — Suit  against  trustee— Parties, 
whether  necessary  to  add— Representatives  of  settlor,  the  maker  of 
the  note.     FUttl  v.  Craddock 146 

2.  IHscretion  of  trustees — Discretion  of  trustees  as  to  appli- 
cation of  income  for  benefit  of  testator's  wife  and  children.  Collins 
V.  Vining 144 

UKDUB  IKFLUENOE — ^Will  prepared  by  and  executed  under 
influence  of  beneficiary.    See  Will,  18,  19. 

VSKDOB  AND  PXJBCHABWIl— 1.  Auction,  sale  by— Warranty  of 
title — Particulars  and  conditions  of  sale — No  notice  in  particulars 
that  premises  scheduled  for  purchase  under  local  Act — Rescission  of 
contract.     Ballard  y.  Way 387 

2.  Purchase-money,  form  of  purchaser's  order  for  liberty  to 

pay  into  Court,  and  for  the  investment  thereof — Kon-completion  of 
abstract  of  title  by  vendors.     Hindle  y.  Dakina  .141 

3.  Specific  performance — Specific  performance  refused  against 

seller  contracting  in  error.    Neap  t.  Abbott 139 

4.  Statute  of  Frauds— Growing  crop  of  grass — Interest  in  lands 

— ^Verbal  contract.     Carringtoti  v.  BooU 583 

WABRAKT  OF  ATTORNEY.    See  Infant,  1. 

WILL — 1.  Ambiguity — Qift  of  house  demised  to  '*  George,  the  son 
of  Gord  " — Parol  evidence  to  explain  testator's  intentions — Estate  of 
trustees.     Doe  d.  Oord  v.  Need$ 521 

2.  Annuity  and  policies  of  insurance  securing  debt— Whether 

passing  under  bequest  of  *'  outstanding  debts  owing."  Phillips  v. 
Ecutwood 226 

3.  Charge  of  debts — Bequest  of  **  outstanding  debts  "  subject 

to  debts  and  legacies — ^Exoneration  of  residuary  estate.  Philliit*  v. 
Eastwood 226 

4.  Codicil — Holograph  paper   written   in  abbreviated  words 

and  with  initial  letters  of  legatees'  names — Instructions  to  solicitor 
— Paper  dated  some  months  before  testator's  death — Lapse  of  time — 
Presumption  of  abandonment  of  intention,  evidence  of.  Castle  v. 
Torrt 5 

5.  Revocation — Holograph  instnunent  partially    burnt 

and  torn  across  and  sent  anonymoiuily  by  post  to  legatee — (hnis  of 
proving  cancellation  act  of  testator.     Hitchinya  y.  Wood  71 

6.  "Debentures,"     whether    passing    general    policies    of 

insurance.     Phillips  v.  Eastwood 226 

7.  Discretion  of  executors — Question  upon  power  to  executors 

to  employ  the  testator's  property  in  any  manner  they  should  think 
proper.     Dickonson  v.  Player 136 

8.  General  devise  of  all  messuages  and  hereditaments  at  H., 

followed  by  devise  of  all  copyholds  atX.,  Y.  "  and  elsewhere  "— 
Whether  copyhold  at  H.  passed  by  prior  general  devise  or  under 
subsequent  specific  devise  of  copyholds  at  X.,  Y.  ''or  elsewhere." 
Borrell  v.  Haigh 159 
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WILL— 9.  Gift  over— If  tenant  for  life  should  have  '<  no  heirs,"  g^ift 
over  to  B.  (tenant  for  life's  mother)  and  ''her  heirs."  Dukinv, 
Nichohon       .         , 157 

10.  Qift  over  in  event  of  death  of  daughter  without  issue 

attaining  21— Estate  tail  or  estate  for  life— Validity  of  limitation 
over.     Ryan  v.  Cmolty 176 

11.  Holograph  papers— First  paper  headed  ''instructions  for 

will  " — Second,  referring  to  and  incorporating  first  paper.  Hitchinga 
V.  Wood 71 

12.  Infant — Bequest  for  maintenance — Testator  not   in    loco 

IHirentra — ^Interest  on  legacy.     Leslie  v.  Leslie 1 73 

13.  Legacy — Option  to  executors — Interest  of  legacy  given 

until  legatee  should  settle  in  life— Option  to  executors  to  pay 
principal,  either  whole,  or  reserving  a  part  for  legatee's  children — 
Legatee  having  come  of  age  declared  to  be  absolutely  entitled. 
Willifims  V.  Yates 135 

14.  Legacy  to  D.  and  the  children  of  B.  is  divisible  |;er  oapiUu 

WtUiams  v.  Yates 135 

15.  Probate— OntM  of  proving  will — Proof  of  capacity— Know- 
ledge of  contents  presumed  from  execution.     Barry  v.  Butlin  123 

16.  Will  not  executed  according  to  law  of  domicil— Will 

made  in  pursuance  of  power  of  appointment  and  executed  in  accord- 
ance with  requisites  of  power.     Tatnall  y.  Hankey  ....      63 

17.    "Survivors  and  survivor"    read   "others  and  other." 

Lowe  ▼.  Land 153 

18.  Undue  influence — Will  prepared  by  and  executed  under 

influence  of  beneficiary  —  Evidence  of  expressed  intentions  of 
testatrix.     Baker  y.  Bait  52 

19.  Will  prepared  by  beneficiary —  Proof  of  testator's 

knowledge  of  contents  of  will— Capacity  of  testator.    Barry  y.  ButUn 

123 

WOBBS— "Best  improved  yearly  rent."  See  Landlord  and 
Tenant,  14. 

"  Debentures."    See  WUl,  6. 

"  Elsewhere."    See  Will,  8. 

"  Survivors  and  survivor."    See  Will,  17. 

WBIT  OF  SXJMHONS.     See  Practice,  9. 

END  OF   VOL.    XLVI. 
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